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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, Cl VI L PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. SE 88-72-M
PETI TI ONER A.C. No. 38-00007-05505 MK
V. G ant Cenent Conpany

W LLI AMS MECHANI CAL AND
VELDI NG, | NC.,
RESPONDENT

DECI SI ON

Appear ances: Ken S. Welsch, Esq., Ofice of the Solicitor
U. S. Department of Labor, Atlanta, Ceorgia, for
the Secretary of Labor (Secretary); T.E. Peterson
Esq., Charleston, South Carolina, for WIlians
Mechani cal & Welding, Inc. (WIIlians).

Bef ore: Judge Broderick
STATEMENT OF THE CASE

The Secretary seeks a civil penalty in this proceeding for
an alleged violation of the mandatory safety standard in 30
C.F.R 0O 56.16002(2)(c). Pursuant to notice, the case was heard
in Charleston, South Carolina, on April 18, 1989. Thel Hil
testified on behalf of the Secretary. John Infinger, Burt Ardis,
Ernest H- WIllianms and Franklin Neal testified on behalf of
W Illians. At the conclusion of the hearing, counsel for both
parties orally argued their positions on the record, and each
wai ved his right to file a post hearing brief. Based on the
entire record and considering the contentions of the parties,
make the follow ng decision.

FI NDI NGS OF FACT

Wl lians was a contractor doing mai ntenance and repair work
for G ant Cenent Conpany. G ant operated a |inestone quarry and
cement plant in Dorchester County, South Carolina. WIIlians
stipulated that it operated as an i ndependent contractor at a
mne site. It had approximately 25 enpl oyees. The Secretary
i ntroduced a record of WIlliams' history of prior violations
whi ch shows a single violation of a mandatory safety standard. On
February 25, 1988, WIIlians was engaged in cleaning out a
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gypsum storage bin, renoving the buil dup of consolidated gypsum
fromthe bin using a jackhamrer. It had been engaged in this work
for several weeks prior to February 25, 1988. The bin was
constructed of concrete, and nmeasured 24 feet in diameter and 46
feet in height. It had a capacity of approxinmately 675 tons.

On February 25, 1988, three nen were working at the bin
cleaning task, two inside the bin, Freddie Mack and Tyrone
Gardner, and one on top of the bin, Franklin Neal, tending a
lifeline which was attached to one of the nen in the bin, namely,
t he one not operating the jackhamrer. A | anyard, approxi mately
six feet long, was hooked to his safety belt and to the
j ackhammer operator's belt. Gardner and Mack al ternated using the
j ackhammer: the one not using the hammer was secured to the
lifeline fromthe top of the bin; the one using the hammer was
attached by a lanyard to the first enpl oyee.

At about 3:00 p.m, Gardner suggested that they start
cutting the gypsumfromthe bottom of the bin rather than from
the top. His foreman agreed and directed himto go up into the
bin from bel ow and "get everything down and start fromthe
bottom" (Tr. 40) Gardner reentered the bin, took the jackhammer
from Mack and began cutting the gypsum Gardner did not attach a
lifeline to his belt, nor did he attach the I anyard from Mack's
belt to his own. Mack had the lifeline attached to his belt. At
about 3:20 p.m, Gardner slipped and was pi nned between a mass of
gypsum and the side of the bin. H's body was crushed and he was
pronounced dead at approximtely 4:00 p.m when his body was
renoved fromthe bin.

Gardner had just turned twenty years of age, and had been
enpl oyed by Wllians for about two nonths. He had been working in
the bin for about 30 days. Mack no | onger works for WIlians, and
W Illians was unable to subpoena himto testify at the hearing.
Neal testified that he heard a noi se when Gardner slipped and
heard hi m say he was trapped. However, he could not see Gardner
fromthe top of the bin.

REGULATI ON

30 CF.R 0O 56.16002 provides in part:

(a) Bins, hoppers, silos, tanks, and surge piles, where
| oose unconsolidated materials are stored, handl ed or
transferred shall be --

(c) Where persons are required to enter any facility
listed in this standard for maintenance or inspection
pur poses,
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| adders, platforms, or staging shall be provided
Persons entering the facility shall wear a safety belt or
har ness equi pped with a lifeline suitably fastened. A
second person, simlarly equipped, shall be stationed near
where the lifeline is fastened and shall constantly adj ust
it or keep it tight as needed, wi th m ninum sl ack

| SSUES

1. VWhether the evidence shows a violation of the cited
st andar d?

2. If so, what is the appropriate penalty?
CONCLUSI ONS OF LAW
. JURI SDI CTI ON

Wl lians operated as an i ndependent contractor at a m ne
site. As such it was a mine operator under the Mne Safety Act. |
have jurisdiction over the parties and subject matter of this
pr oceedi ng.

[1. VIOLATI ON

W lians does not contest the fact that one of its
enpl oyees, Tyrone Gardner, was working inside a bin or silo or
tank where | oose unconsolidated materials were handl ed, and that
his safety belt was not fastened to a lifeline. This clearly
constitutes a violation of 30 CF. R 0O 56.16002. WIIliams
contends that Gardner after entering the bin began using the
j ackhammer against a direct order, but the evidence supporting
this contention is anbiguous. | conclude that Gardner was not
told not to use the jackhammer after he entered the bin fromthe
bottom

The practice normally followed by WIIlianms under which one
of the two people in the bin was tied to a lifeline, and a
| anyard was attached fromthat enployee's belt to the belt of the
ot her enpl oyee who operated a jackhamrer does not neet the
requi rments of the standard. The | anyard cannot be considered a
lifeline: as the Investigator testified, it permts too nmuch
sl ack, and would pernmt the person on the end of the lanyard to
fall an additional 6 feet (the length of the |anyard). However,
the normal practice was not being followed at the tine of the
accident, contrary to the investigation report. At the time of
the accident, the deceased enpl oyee entered the bin to perform
wor k and was not protected by a lifeline or a lanyard. This
constitutes a violation of the mandatory standard.
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GRAVI TY

The violation which I find to have occurred is a serious
one. The failure to use a lifeline could result in a serious
injury. The gravity is sonewhat |essened by the fact that the
enpl oyee was working near the bottomof the bin (5 to 7 feet from
the bottom and nuch of the gypsum had been renpved. The fata
acci dent, nmoreoever, tragic though it was, did not result from
the violation. Had Gardner been atached to the lifeline tended by
Neal , this would not have prevented the accident, since Neal was
unable to see Gardner when the accident occurred and coul d not
have prevented it. Nor is it clear that the accident resulted
froma slip or fall. These facts mtigate the gravity of the
vi ol ati on.

NEGLI GENCE

As | concluded above, WIlianms' practice of having a single
lifeline for two enpl oyees working in the bin did not conply with
t he standard. This practice had been followed for approximtely
30 days. WIliams should have been aware of the violative nature
of the practice. However, there is no evidence that WIIlians was
aware that Gardner was operating the jackhamer in the bin
wi t hout being attached either to the lifeline or the |lanyard.
concl ude, however, that WIlians should have been aware of the
fact the Gardner was using the jackhanmer, and was not attached
to the lifeline. Wllianms is guilty of ordinary negligence.

PENALTY

Considering the criteria in section 110(i) of the Act, |
concl ude that an appropriate penalty for the violation is $900.

ORDER

Based on the above findings of fact and conclusi ons of | aw,
citation 2859169 i ssued February 27, 1988, is AFFI RVED
Respondent is ORDERED to pay within 30 days of the date of this
order $900 as a civil penalty for the violation found herein.

James A. Broderick
Adm ni strative Law Judge



