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TROY W CONWAY, JR., DI SCRI M NATI ON PROCEEDI NG
COVPLAI NANT
Docket No. KENT 88-127-D
V.
MADI CD 88-02
PEABODY COAL COWVPANY, Canp 9 Preparation Pl ant

RESPONDENT
DECI SI ON

Appearances: C. Terry Earle, Esq., Earle & Baird, Geenville,
Kent ucky, for Conplai nant;
Eugene P. Schmittgens, Jr., Esq., Peabody
Hol di ng Conpany, St. Louis, Mssouri, for
Respondent .

Bef ore: Judge Melick

This case is before ne upon the Conplaint by Troy W Conway,
Jr., under section 105(c)(3) of the Federal M ne Safety and
Heal th Act of 1977, 30 U.S.C. O 801 et seq., the "Act," alleging
di scrimnation by the Peabody Coal Conpany (Peabody) in violation
of section 105(c) (1) of the Act.(FOOTNOTE 1) M. Conway all eges that
was | aid-of f on October 30, 1987, in unlawful retaliation for his
reporting of safety and health related conplaints to Peabody.

he
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In order to establish a prina facie case of discrinination under
section 105(c) of the Act, a conplaining nmner bears the burden
of production and proof in establishing that (1) he engaged in
protected activity and (2) the adverse action conpl ai ned of was
nmotivated in any part by that activity. Secretary on behal f of
Pasul a v. Consolidation Coal Co., 2 FMSHRC 2786, 2797-2800
(1980), rev'd on other grounds, sub nom Consolidation Coal Co.
v. Marshall, 663 F.2d 1211 (3d Cir. 1981); Secretary on behal f of
Robi nette v. United Castle Coal Co., 3 FMSHRC 803, 817-18 (1981).
The operator may rebut the prima facie case by showi ng either
that no protected activity occurred or that it was not notivated
in any part by protected activity. |If the operator cannot rebut
the prima facie case in this manner, it neverthel ess may defend
affirmatively by proving that it also was notivated by the
mner's unprotected activity and woul d have taken the adverse
action in any event for the unprotected activity alone. Pasula,
supra; Robinette supra; see also Eastern Assoc. Coal Corp. v.
FMSHRC, 813 F.2d 639, 642 (4th Cir. 1987); Donovan v. Stafford
Construction Co., 732 F.2d 954, 958-59 (D.C. Cir. 1984); Boich v.
FMSHRC, 719 F.2d 194, 195-6 (6th Cir. 1983) specifically
approvi ng the Comr ssion's Pasul a- Robi nette test). Cf. NLRB v.
Transportati on Managenent Corp., 462 U. S. 393, 397-413 (1983)
approving a nearly identical test under the National Labor
Rel ati ons Act.

The evidence shows that Troy Conway, Jr., a 30 year old
m ner, was enpl oyed by Peabody during relevant tines as a
nonuni on | ab technician at the Canp No. 9 Preparation Plant. It
is undisputed that in the course of his work in testing coa
sanpl es and specifically in performng float/sink anal yses, the
chem cal perchl orethylene was used. Further it is undisputed that
per chl oret hyl ene can be hazardous and that protective clothing
shoul d be worn when perform ng such anal yses (See Exhibit R-1).
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According to Conway, he | earned on COctober 8, 1986, from
War ehouse Cl erk Markham t hat Markham had recei ved a "breakdown
sheet,” apparently the manufacturer's docunment expl aining the
hazards related to perchl orethyl ene, but Conway was unable to
obtain the sheet from Markham

Conway clains that he then went to conpany Safety Director
Larry C evel and and Acting Superintendent Kenny Luckhurst on
Oct ober 9 or 10, to obtain the information but that C evel and
told him"he didn't get anything new that day". Conway testified
that he then went to see his father, Troy P. Conway, Sr., who was
Chai rman of the Union Safety Conmittee, to help obtain the
"breakdown" or "MSDS Sheet" on the subject chem cal. Conway
acknow edges that three days |later he received a copy of the
requested "MSDS Sheets" from his foreman Keith MNew.

According to Conway, |ab conditions also changed that sane
day when McNew posted warning signs throughout the preparation
plant noting as follows: "Do not enter w thout respirator, or
protective clothing”. Conway also testified that 2 or 3 days
after he received the "MSDS" sheet the | ab workers al so received
additional respirators, protective gloves, splash goggles and
full-length protective aprons. Conway believed that he was
responsi bl e for these changes as a result of his request for the
"MSDS" sheet .

Conway nmi ntains that thereafter M ne Superintendent Wes
Shirkey harrassed him verbally abused hi mand accused hi m of
failing to performhis work. Shirkey purportedly also told Conway
that he had an "attitude problenf, hung around the union people
too nmuch, and stirred up too nuch troubl e. ( FOOTNOTE 2)
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Troy P. Conway, Sr., was, during relevant tinmes, chairman of the

m ne comrittee and nenber of the safety committee of the |oca
uni on, and preparation plant nechanic. The senior Conway
testified that on October 10 his son reported that he had been
refused a copy of the health sheet breakdown (presumably for
perchl oret hyl ene). Conway senior testified that the next day he
went to see Cl evel and and Luckhurst. Luckhurst purportedly told
Conway that "you and little Troy is [sic] going to have to quit
stirring up the union and the conpany people over this perc".
Shirkey later told himthat he knew of Troy, Jr.'s conpl aint
about the breakdown sheets.

The senior Conway also testified about a later incident, on
March 24, 1989, follow ng a conplaint about alleged violations in
failing to provide rubber mats to protect welders from
el ectrocution. It is not disputed that Shirkey said in regard to
the conplaint that it was "bull shit" and that he would have to
fire someone on the safety conmmttee over this. It is also not
di sputed that Shirkey on another occasion referred to a mner who
filed a "103(g)" safety complaint as a "dirty nother fucker".

Wthin this framework of evidence it is clear that the
Conpl ai nant made protected safety and health conplaints to a
representative of mners, Troy Conway, Sr., concerning the
failure of Peabody to provide "breakdown" or "MSDS" sheets
descri bing the hazardous nature of the chemi cal perchlorethyl ene
bei ng used by the Conplainant at that tine. Furthernore the
testi mony of Troy Conway, Sr., is undisputed that Shirkey
acknow edged to himthat he knew of Troy, Jr.'s conplaint to the
Union Safety Committee. Moreover the senior Conway's testinony
t hat Assistant M ne Superintendent Kenny Luckhurst told himthat
"you and little Troy are going to have to stop stirring up the
uni on and the Conpany people over this perc" is not disputed.
When this evidence is considered in conjunction with the
undi sputed testinmony of the senior Conway that Shirkey cursed and
t hreat ened ot her enpl oyees for reporting safety violations, it
may reasonably be inferred that Peabody nanagenent woul d have
been notivated to retaliate against the junior Conway for his
protected activities.

The credi bl e evidence al so shows that in 1986, m ne
managenment was reluctant to reveal to its |ab personnel the
hazardous nature of the chemi cal perchlorethyl ene. Wether or not
the posting of warning signs and the issuance of a menorandum
preceded the Conpl ai nant's request of the specific "MDS" warning
data issued by the chem cal nmanufacturer it is clear that this
request triggered a retaliatory threat comunicated to the senior
Conway by Assistant M ne Superintendent Luckhurst. It is also
clear that follow ng these protected activities by the Conways,
additional protective gear was provided to | ab personnel. Under
t he
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circunst ances Conway has established a prima facie case of
unl awful discrimnation. Pasula, supra.

On the facts of this case however | find that the operator
has proven by its affirmative defense that it would have taken
the adverse action of laying-off the Conplainant in any event for
the stated econonic reasons and not based upon any protected
activity. Pasula, supra. The evidence in this regard is as
foll ows. Wesley Shirkey testified that he was sent in July 1984,
to supervise the Canp No. 9 Preparation Plant because the plant
had not been up-to-par. He explained that before the lay-offs in
Cct ober 1987, they had been receiving coal to be processed at the
No. 9 Preparation Plant fromthe Canp No. 1, No. 2, and No. 11
M nes. In Cctober 1987, the Canp No. 11 Preparation Plant closed
down and the entire sanpling process changed because the
anal ytical value of the coal changed. Accordingly testing was no
| onger needed every 30 minutes and one senior |ab technician job
on each shift was no | onger needed. The | ay-off of Conway and
anot her senior lab technician therefore foll owed.

In determ ning which personnel would be laid off Shirkey
testified that he consi dered conmpany-w de seniority and job
eval uations. According to the undi sputed testinony of Shirkey,
Conway, Jr. was the second | east senior |ab technician
conpany-wi de. As a result Conway and Paul Brown, the |east senior
conpany-wi de | ab technician, were laid off. In addition to the
Conpl ainant's | ack of seniority, Shirkey noted that Conway had
been reprimanded for failing to performsignificant job duties in
early 1987. Conway had reportedly falsified coal sanples and
failed to have taken sanpl es.

Peabody Foreman Wl liam McNew testified that he was not
involved in the decision to |ay-off enployees in October 1987.
McNew testified that he caught Conway in Septenber 1986, and
again in February 1987, failing to collect his required coa
sanples. In February 1987 he verified Conway's neglect of duty by
mar ki ng the |l evel and the weights of the sanples in Conway's
sanpl i ng buckets. There was no change in the |evel of the
material in Conway's sanpling buckets after several days and sone
of the weights of the sanples actually decreased. |f proper
sanpl i ng was being perfornmed the weights of the sanples and the
quantity of sanples in the buckets should have been increasing.
Conway was issued a letter of reprimand for this neglect in his
work and the related false entries he made in his |ogs.

The operator's evidence in support of its lay off decision
is credi ble and has not been rebutted by Conway. Under the
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circunst ances the operator has successfully defended itself by
affirmatively proving that it would have taken the adverse action
of laying off M. Conway in any event for unprotected reasons

al one. Pasul a, supra., Robinette, supra.

ORDER

Di scrimnation Proceedi ng Docket No. KENT 88-127-D i s hereby
di smi ssed.

Gary Melick
Adm ni strative Law Judge
(703) 756-6261
AAAAAAAAAAAAAAAAAAAAA
FOOTNOTES START HERE
~FOOTNOTE_ONE
1. Section 105(c)(1) of the Act provides as foll ows:

No person shall discharge or in any manner discrimnate
agai nst or cause to be discharged or cause discrimnation agai nst
or otherwise interfere with the exercise of the statutory rights
of any miner, representative of mners or applicant for
enpl oynment in any coal or other mine subject to this Act because
such mner, representative of mners or applicant for enploynent,
has filed or nade a conplaint under or related to this Act,

i ncluding a conplaint notifying the operator or the operator's
agent, or the representative of the mners at the coal or other
m ne of an alleged danger or safety or health violation in a coa
or other mne or because such miner, representative of nminers or
applicant for enmploynent is the subject of nedical evaluations
and potential transfer under a standard published pursuant to
section 101 or because such mner, representative of mners or
applicant for enploynent has instituted or caused to be

i nstituted any proceeding under or related to this Act or has
testified or is about to testify in any such proceedi ng, or
because of the exercise by such mner, representative of mners
or applicant for enployment on behalf of hinself or others of any
statutory right afforded by this Act.

~FOOTNOTE_TWO

2. Conway also testified that he conplained to Shirkey in
1985 after he becane sick fromfunmes in the preparation plant and
on anot her ocassi on asked Shirkey for a fan to suck the coal dust
out of the raw coal room of the preparation plant where they
wor ked. While Conway at first alleged that because of these
conplaints Shirkey retaliated by conpl aining that he was
"stirring up the | ab people" Conway concedes that Shirkey |ater
told his father that he made a mi stake and was no | onger accusing
hi m (Conway) of stirring up the lab people as a result of these
conpl aints. Conway accordingly appears to acknow edge that these
accusations and activities no | onger have a bearing on the
i nstant case.



