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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, Cl VIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEST 88-230
PETI TI ONER A.C. No. 05-00301-03548
V. Docket No. WEST 88-231

A.C. No. 05-00301-03549
M D- CONTI NENT RESOURCES,
I NC. , Dutch Creek No. 1 M ne
RESPONDENT

DECI SI ON

Appear ances: Janes H. Barkley, Esq., Margaret A. Mller, Esq.,
O fice of the Solicitor, U S. Department of Labor,
Denver, Col orado,
For Petitioner;
Edward Ml hall, Jr., Del aney & Bal conb, d enwood
Springs, Col orado,
For Respondent.

Bef ore: Judge Morris

The Secretary of Labor, on behalf of the Mne Safety and
Heal th Adm ni stration, (MSHA), charged respondent M d-Conti nent
Resources, Inc., (Md-Continent), with violating various
regul ati ons pronul gated under the Federal M ne Safety and Health
Act, 30 U . S.C. 0O 801 et seq., (the "Act").

After notice to the parties a hearing on the nerits was held
in denwod Springs, Colorado.

M d- Continent filed a post-trial brief.
I ntroduction

These cases involve the follow ng alleged violations of 30
C.F.R, Part 75.

Docket No. WEST 88-231

30 CF.R
104(d) (2) (FOOTNOTE 1) Regul ati on
Order No. Dat e Secti on
3223449 1-20-88 0 75.1110-3

2832627 1-26-88 0 75. 305
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Docket No. VEST 88-230

30 CF.R
104(d) (2) Regul ati on
Order No. Dat e Section
2832624 10- 24- 87 O 75. 305
2832625 10- 24- 87 O 75. 305
3076182 12-10-87 O 75. 316
3076185 12-11-87 O 75. 400
3076189 12-11-87 O 75. 316
3076190 12-11-87 O 75. 316
3076193 12-12-87 0 75.1105
3076194 12-12-87 O 75.1105
3076195 12-12-87 O 75.1105
3223121 12-12-87 0 75. 200
3223122 12-12-80 0 75.1704
3223124 12-13-87 g 77.502
3223125 12-13-87 O 75. 400
3223159 12-28-87 O 75. 316
3223185 12-29-87 O 75. 316
3223207 1-12-88 0 75.1100-3
3223220 1-15-88 O 75. 403
3223445 1-20-88 O 75. 400
3223446 1-20-88 O 75. 403
3223447 1-20-88 O 75. 316

Transcri pts of Proceedings

The evidentiary hearings in the foregoi ng proceedi ngs were
conducted in separate hearings over periods of several days each

The hearings in Docket No. WEST 88-231 were conducted on
Novenber 29 and Decenber 1, 1988. These transcripts are in two
vol unes and consi st of pages 1-205 and 206-288, respectively. For
conveni ence of reference these two volumes are consolidated and
they will be referred to as Volunme | in the foll owi ng manner
i.e., "(Tr. 1-266)." [Illustrative enphasis supplied.]

The hearings in Docket No. WEST 88-230 were conducted in two
sets of hearings. The first of these was held Novenber 30,
Decenber 1 and Decenber 2, 1988. The transcripts in this first
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evidentiary hearing are in three volunes and consi st of pages
1-230 and 231-320 and 321-412 respectively. For conveni ence of
reference these three volunes are consolidated and they will be
referred to as Volume 2 in the followi ng manner; i.e., "(Tr.
2-411)." [lllustrative enphasis supplied.]

The final hearings in Docket No. WEST 88-230 were conducted
January 17, 18 and 19, 1989. The transcripts in the second
evidentiary hearing are in three volunmes and consi st of pages
321-514, 515-733 and 734-778. For conveni ence of reference these
three vol unes are consolidated and they will be referred to as
Volume 3 in the followi ng manner; i.e., "(Tr. 3-758)."
[I'llustrative enphasis supplied.]

By these groupings of the transcripts into three
consol i dated vol umes, according to hearing dates and docket
nunbers, the potential confusion resulting fromduplicated
pagi nati on shoul d be avoi ded.

M d- Continent's Legal Position

M d-Continent's | egal position is straightforward. Except
for three alleged violations (Order No. 3076189, Order No.
3223122 and Order No. 3223185) M d-Continent does not deny the
exi stence of the conditions described by the Secretary in the
foregoing orders or that such conditions constituted violations
of the applicable sections of 30 CF.R Part 75. Instead,

M d- Conti nent disputes the "unwarrantable failure”
characterization, the alleged violation of section 104(d)(2), and
t he correspondi ng special penalty assessnent for such

vi ol ati ons. (FOOTNOTE 2)

Structure of the Decision

Several of the alleged violations are related to type of
circunstances or by date of occurrence. Accordingly, several of
the individual orders have been grouped when | ogic indicates the
grouping is warranted. The review of these orders in this
decision is neither consecutive nor chronol ogi cal
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Frozen Waterlines in Rock Tunnels Project
North Adit During Wnter Wather

Order No. 3223449
(I ssued January 20, 1988)

This portion of the decision addresses two 104(d)(2) orders
alleging violations of 30 CF. R 0O 75.1100-3. (FOOTNOTE 3)

The narrative allegations of Order No. 3223449, alleging a
violation of 30 C.F.R 0O 75.1100-3, are as foll ows:

The firefighting equipnment (waterlines) along the No. 1
and the No. 2 belt conveyors in the Rock Tunnel Project
were not being maintained in a usable and operative
condition. The waterlines did not contain water

Order No. 3223207
(I ssued January 12, 1988)

The narrative allegations of Order No. 3223207, alleging a
violation of 30 C.F.R 0O 75.1100-3, are as foll ows:

The waterlines and the firehose outlet (fire fighting
equi pnent) installed along No. 1 belt conveyor (in the
north adit) were not mamintained in a usable and
operative condition. The waterlines and the firehose
outlets were frozen beginning at the portal and
extending inby for 4 crosscuts, about 1,300 linear
feet.
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The belt conveyor was in use when this
condi tion was observed.

The air used in this belt entry is used to ventilate
active working sections.

The Evi dence

PH LLIP R G BSON, JR., a person experienced in nmning, is a
safety and health inspector at MSHA' s d enwood Springs, Col orado
of fice.

Order No. 3223449

After conpleting an inspection on the longwall unit he went
to the No. 1 mine intercept |ocated at the No. 34 crosscut. At
the intercept he entered the belt conveyor entry and began
wal king to the surface. At the intercept he saw a waterspray that
was not emtting water as required by the operator's ventilation
pl an.

After issuing a citation for |lack of a waterspray, he opened
an i nby water hydrant. The waterline runs the I ength of the
conveyor but there was no water in it. The fire hydrant is the
only neans available for fighting fires in this area. A nman was
stationed at this transfer point so a preshift exam nation should
have been done. Firefighting equipnent is subject to a preshift
exam nati on.

The order was abated by turning on a high pressure punp 3000
feet above the hydrant. The inspector would have issued this
order even if the line was frozen because MSHA regul ati ons
require, as a mninmum 60 psi and 50 gallons of water per minute.
Fire hydrants are required at 300 feet intervals. As a result of
this condition, about 1200 feet of the entry | acked firefighting
protection. If a fire occurred it could extend into the working
section. Also the snmoke could migrate with the intake air into
the entry. Several sources of ignition included coal on the
conveyor belt, power cables, electrical control boxes and a
transformer of 72,000 volts.

I nspector G bson did not know the tenperature on the date he
i ssued the order. But he agreed the base elevation of the mne is
about 10,000 feet. Water freezes at 32 degrees F

On this particular day there were nminers in the | ongwal
section but the section was not operating.
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The inspector discussed various choices available to the conpany.

He indicated he woul d recomend that the operator apply for a
nodi fication. However, the inspector did not know if
M d- Continent had filed a nodification in Docket No. M 86-226-C.

Nor did he know if there was a nodification order in affect when

he wote his 104(d) order

I nspector G bson didn't recall any other freezing problens
in January [1988] but Order No. 3223207 involves frozen
waterlines and it was witten on January 12, 1988 [in Docket No.
WEST 88-230] .

Order No. 3223207

I nspector G bson wote Order No. 3223207 on January 12,

1988. The order refers to waterlines that are adjacent to the
belt conveyor suspended from the mne roof.

On the date of this order the inspector saw several sections

of dismantled waterlines. For a distance of about 1600 feet there

was no source of water for firefighting.

This belt entry was located in the intake air; the entry
contained ignition sources. The inspector did not observe anyone
in the area nor anyone working on the waterlines. He considered
the violation to be S&S because of the unavailability of
firefighting capability.

In the two years before
M d- Conti nent had been cited
dealing with the nmai ntenance
of its repetitive nature and
viol ati on was unwarrant abl e.
had prior know edge that the

The i nspector
petitions for
R-3 in Docket

No. 88-231).

For
rul e on severa
M d- Conti nent's evi dence.

acknow edged t hat
nmodi fication involving firefighting equi pment

Furt her

t he reasons hereafter

this order was witten,

for sonme 36 citations and orders

of firefighting equi pment. Because
seriousness, he believed the

In addition, managenent necessarily
| i nes had been di smantl ed.

M d- Continent had filed

( Ex.

Fi ndi ngs

di scussed the judge declines to

threshol d issues that are raised by
However,

it is appropriate to review

the evidence relating to these issues.
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Rl CHARD REEVES, Assistant Superintendent for M d-Continent,
i ndicated the mne portals are |ocated at an el evati on of
approxi mately 8500 feet. Coal Basin, near Redstone, Colorado, is
probably one of the coldest places in the state. About 80,000 to
100,000 feet of air is ventilated through the north adit beltline
entry. A 20 to 30 degree wind chill factor exists. Everything
freezes and breaks in the beltline entries during the wi nter
months. I n January 1988 tenperatures in the Coal Basin exceeded
the freezing point eight times (Tr. 1-114 - 1-117, 3-439, 3-440,
Ex. R-11).

In view of such "freeze and break"” conditions it had been
the practice at Md-Continent to maintain enpty or "dry
wat erlines" during the winter nonths. Such |lines could have been
qui ckly pressurized in the event water is needed (FOONOTE 4) (Tr.1-242).

This practice was accepted until 1986 when MSHA i ndi cated
dry lines would no | onger be acceptable (Tr. 1-242). After MSHA's
change in policy Md-Continent was required to formalize its dry
wat erline practice by filing a petition for nodification under
section 101(c) of the Act (Tr. 1-242, 1-243). The proposed
deci sion and order ("PDO') or nodification, Docket No. M 86-226-C
was issued Septenmber 1. It allowed such dry waterlines in the
sl ope section beltline entries of both the Dutch Creek No. 1 and
No. 2 mines (Exhibit P-3, WEST 88-231).

The Rock Tunnel Project was driven as a "slope or shaft"”
under 30 C.F.R 0O 77.1900 [through O 77.1919]. The latter
portion, Subpart T, does not contain a counterpart provision |ike
30 C.F.R 75.1100-2(a) requiring waterlines in beltline entries
(Tr. 1-189, 1-190). M d-Continent, according to its wi tness DAVID
PONELL, withdrew its application because under Part 77 a
wat erline was not required. Accordingly, the conpany didn't
believe the petition for nodification was needed (Tr. 1-189, Ex.
R-4).

MSHA interpreted Md-Continent's dism ssal request as al so
negating the nodification's application to the Rock Tunnels
Project upon its conpletion, when it intercepted the coal seans
-- the entire purpose for which the RTP adits were being
devel oped. This interpretation was formally comuni cated on
February 9, 1988. On that date M d-Continent received a
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menor andum drafted by MSHA District Manager John M DeM chie
(Ex. R-6). According to M. DeMchiei, the maintenance of dry
waterlines within the beltline entry of the Rock Tunnels Project
woul d not be allowed unl ess procedures supplenmental to those

al ready incorporated by the MSHA Admi nistrator for Coal M ne
Safety and Health in the PDO were instituted.

M d- Conti nent argues that it is difficult to understand
MSHA' s actions in this situation. The Rock Tunnels Project (RTP)
was a nmultimllion dollar endeavor which took over 5 years to
conpl ete. The project, which links with the underground m ning
sections as well as an extensive overland surface conveyor system
i n advance of the coal preparation plant, was undertaken for the
express purpose of providing a nore efficient coal transportation
system The project also inproves ventilation and worker
transportation (Tr. 1-240).

Following its installation, the beltline in the north adit
of the Rock Tunnels Project replaced the mainline belts in the
sl ope sections as the only facility to transport coal out of the
Dutch Creek No. 1 and No. 2 Mnes. As with the sl ope sections,

M d- Conti nent woul d need an additional nodification of 30 C.F.R
0 75.1100-2(a) to properly run a beltline through this adit

M. DeMchiei, according to Md-Continent, erroneously
considered the PDO to be inadequate for the RTP beltline. As with
the beltlines which preceded it, and to which the PDO in
Modi fication No. M 86-226-C was unquestionably applicable, the
north adit beltline is located in the intake air which is
i solated fromother intake air going into the working sections
(Tr. 3-356). As with all beltlines at Md-Continent, this
beltline is constructed of a fire-resistant conveyor belt with
metal supporting hardware (Tr. 3-451). In fact, the only
di fference of a substantial nature between these belts is that
the RTP north-adit beltline is surrounded by solid rock and not
coal (Tr. 1-37, 3-451).

M d- Conti nent contends M. DeMchiei's treatnment of the Rock
Tunnels Project in this instance as an entity separate and
distinct fromthat of the Dutch Creek No. 1 Mne is grossly
i nconsistent with MSHA's historical treatment of these entities.
Since the inception of the Rock Tunnels Project, the north and
south adits have been considered and treated by MSHA as a part of
the Dutch Creek No. 1 M ne. Whenever a citation or order was
i ssued for a violative condition in the Rock Tunnels Project, the
Dutch Creek No. 1 Mne was the entity naned in the citation and
order. When the additional penalty point assessnents were
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deternmined for such violations under 30 C.F. R 0O 100. 3(b), MSHA
used tonnage figures derived fromthe Dutch Creek No. 1 Mne's
production. Effective July 1, 1988, the Dutch Creek No. 1 M ne,
the Dutch Creek No. 2 Mne, and the Rock Tunnels Project were al
consol idated into a single operating entity.

Under M. DeMchiei's view, it would appear that numerous
citations and orders have been erroneously issued and numerous
assessnments erroneously calculated -- an error involving
t housands of dollars which should be reinbursed if the Rock
Tunnel s Project is not inextricably tied to the Dutch Creek No. 1
M ne (Exhibit R 7).

M d- Continent asserts there is nothing in either the 1977
M ne Act or the regulations that allow M. DeMchiei's
unilateral, rule-naking alteration of a PDO which has becone
final. Under 30 C.F.R Part 40, the authority to issue a
nodi fication is a power vested exclusively in the Assistant
Secretary and the Adm nistrator. Once a proposed decision and
order becones final, any further amendments, corrections and
revi sions by anyone, including the Assistant Secretary or the
Adm ni strator, is ended. (FOOTNOTE 5) As such, M d-Continent contends
that M. DeM chiei's substantive addition to the Proposed
Deci sion and Order, Docket No. M 86-226-C woul d appear to be
entirely ultra vires and unenforceable. (See Ex. R 7 wherein
M d-Continent in a letter to M. DeMchiei protests MSHA's
actions.)

As a result of this action by MSHA, M d-Continent found
itself, going into the winter nonths of 1987-88, in the anomal ous
position of apparently being without a dry waterline nodification
for the RTP north-adit beltline where it was needed but with an
effective nodification for 1-Mne and 2-M ne where there was a
| esser need (Tr. 1-241). Despite its opinion that MSHA's position
was incorrect, managenent at M d-Continent was hesitant to
i mpl enment the dry waterlines nodification under PDO Modification
No. M 86-226-C. (FOOTNCTE 6)
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I nstead, managenent attenpted unsuccessfully to conply with 30
C.F.R 0O 75.1101-2(b) and nmaintain a charged or "wet" waterline
in the RTP north adit beltline. (FOONCTE 7)

Order No. 3223207 was issued during this tinme period of
attenpted conpli ance.

On the date the instant order was issued the Coal Basin was
in the mdst of a severe cold snap. Wiile reaching a recorded | ow
of -14 degrees Fahrenheit, tenperatures in the basin never
exceeded 16 degrees Fahrenheit (Exhibit R 11). Faced with the
certainty that the waterline in the north adit beltline would
freeze, and nost |ikely be damaged, and perhaps rendered usel ess,
managenment at M d-Conti nent had no choice but to drain the water
fromthe line. (FOONOTE 8)

Care was taken to drain and maintain this waterline in a
manner substantially in conpliance with the petition incorporated
in the PDO, Modification No. M86-226-C (Tr. 1-133). At the tinme
the order was issued, a heat-activated fire suppression system
was in place and operational at the No. 2 belt-drive of the RTP
Additionally, a CO nonitoring and early warni ng CO detection
systemwas in place and operational along the entire | ength of
the RTP beltline. Also, two workers trained and experienced in
the operation of the beltline and the various fire detection and
suppression systens and devices were assigned to and patrolled
the beltline (Tr. 1-123, 1-162). Finally, as denmponstrated during
t he abatenent of this order, the waterline could be successfully
charged in under five mnutes (Tr. 1-119).

M d- Conti nent argues the waterline was drai ned and
mai ntai ned in the "dry" state under conditions which did not present
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a danger to the mners. Wth the safety devices then in place the
possibility of an ignition or a fire occurring, nmuch |ess
propagating to the point creating a danger was infinitesimal.

There is nothing in the RTP north adit which could support
or facilitate conmbustion. The RTP north adit is one of two
entries driven through sedinentary rock formations, shale and
sandstone, to points of interception with the Dutch Creek No. 1
and No. 2 Mnes (Tr. 1-107). Nothing exists in this adit other
than a fire-resistant synthetic conveyor belt, its supporting
steel hardware and inconmbustible rock (Tr. 3-451). M d-Conti nent
argues that Inspector G bson's testinony indirectly reflected
these conditions. When asked what condition or conditions existed
in this area which presented a source for conbustion, the
i nspector limted his answer to the coal being transported on the
conveyor belt (Tr. 1-30).

M d- Conti nent contends that Inspector G bson's anal ysis of
the hazard presented by this coal does not adequately take into
account the incombustible nature of Coal Basin's coal. Coal Basin
coal is a mediumvolatile netallurgical coal used to make coke
which is used in the manufacture of steel. This coal is not, as
contrasted with other types of coal, susceptible to spontaneous
conbustion. In fact, Coal Basin coal will not burn w thout
encouragenent (Tr. 1-114). In his years as a resident field
i nspector in the @ enwood Springs office, M. G bson has neither
experienced nor heard of an instance in which Coal Basin coal has
been i gnited underground.

Further, M d-Continent states that even if this coal was
susceptible to conbustion there is nothing in the RTP which could
ignite it. In his hazard assessnent, G bson identified the
el ectrical systemas presenting a probable source of ignition
(Tr. 1-28, 1-29). (FOONOTE 9)

Finally, in support of the proposition that no hazard
exi sted, a carbon nonoxide (CO fire detection system was
installed along the entire length of the beltline. Conputer
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controlled, this systemconsisted of a series of CO sensors

pl aced on approxi mated 2,000 foot intervals which nonitor the
ambi ent environnent along the beltline on a continual basis
(approximately 2 to 3 tinmes per second). Upon measuring an

anbi ent | evel of 18 parts per mllion carbon nonoxi de, an audible
al arm sounds in the | anphouse | ocated outside the line. Along
with sounding an alarm the system |l ocates and i nforns | anphouse
personnel of the area where the carbon nonoxi de was detect ed.
Fol l owi ng this warning, |anphouse personnel notify the mners
underground in the affected sections. They in turn take
appropriate action (Tr. 1-163, 1-165).

Di scussi on

Several threshold issues are presented here: do the facts
establish that Md-Continent violated 30 C F.R 0O 75.1100-3 and
what was the affect of Md-Continent's petition for nodification
filed in M86-226-C

| decline to rule on these issues since Md-Continent adnits
the conditions described by the Secretary constituted violations
of the applicate sections of 30 CF.R Part 75 (See M d-Continent
brief at page 3). As to the second issue: the company voluntarily
withdrew its petition for nodification. In view of these factors
t hese viol ati ons should be affirned.

Accordingly, it is now appropriate to consider the
unwarrantabl e failure characterization here.

The issue of whether M d-Continent unwarrantably failed to
conmply with a cited regulation is raised throughout the orders
i nvol ved in these cases. In view of the sonetimes elusive nature
of what facts constitute an unwarrantable failure it is
appropriate to review sone | eading cases on this subject.

In the | eading decision concerning the interpretation and
application of the termthe Conm ssion has concluded that the
termin the statute nmeans "aggravated conduct, constituting nore
than ordi nary negligence by a nmine operator in relation to a
vi ol ation of the Act."”

The underlying facts in some | eading cases are these: In
Emery M ning Corporation, 9 FMSHRC 1997 (Decenber 1987) four roof
bolts had popped on a bearing plate. Further, this violation had
exi sted for at least a week in an area where the operator's
saf ety personnel should have known of the condition
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In viewing the factual situation the Commission stated that the
popped bearing plate was a matter involving only ordinary
negligence. As a result, in Emery the Conm ssion vacated the
finding of unwarrantable failure and nodified the section
104(d) (1) order to a 104(a) citation.

I n Youghi ogheny & Chi o Coal Conpany, 9 FMSHRC 2007, issued
the sane day as Enmery, the Commi ssion upheld two unwarrantabl e
failure findings. Specifically, the operator had been cited for a
violation of its roof control plan (30 C.F. R 75.200). Three days
before the contested violation a simlar order had been issued.
Preshift exam nations had been conducted but violative conditions
had not been reported. The Commi ssion concluded as foll ows:
"G ven the prior violation of section 75.200 in the sane area .
only days before the violation at issue occurred and the extent
of the violative condition, we find that Y & Os conduct in
relation to the violation was nore than ordi nary negligence and
resul ted from Youghi ogheny & Ohi o's unwarrantable failure.

I n Youghi ogheny & Chio the Conmi ssion further upheld an
unwarrant abl e failure regarding a "hole through" violation
Specifically, the Conm ssion observed that "even if the "hole
t hrough' was accidental, the roof control plan clearly prohibits
cutting through into areas of unsupported roof and the section
foreman is responsible for conpliance with the plan," 9 FMSHRC at
2011.

In Rushton M ning Conmpany, 10 FMSHRC 249 (1988), the
Commi ssi on reversed the judge's conclusion that the conpany's
failure to detect the broken wires was due to its inadequate
procedure for exam ning the rope. The procedures foll owed by the
operator were extensive and they are recited in the decision. In
short, the Commi ssion found no aggravated conduct within the
meani ng of Enery.

In Quinland Coals, Inc., 10 FMSHRC 705 (1988), the
Commi ssi on uphel d an unwarrantabl e failure violation of a roof
control plan. After review ng the underlying facts the Conmi ssion
concluded that "(g)iven the extensive and obvi ous nature of the
condition, the history of simlar roof conditions and [the
operator's] adm tted know edge of the conditions, we find that
[the operator's] failure to adequately support the roof was the
result of nore than ordinary negligence and that substantia
evi dence supports the judge's conclusion that the violation
resulted from. . . unwarrantable failure," 10 FMSHRC at 709.
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In The Hel en M ning Conmpany, 10 FMSHRC 1672 (1988), the
Commi ssi on determ ned the operator's failure to conply was not
due to the operator's unwarrantable conduct. In finding a |ack of
such evidence the Commi ssion relied on evidence involving the
design and function of the operator's shield system O her
factors supporting the operator included a | ack of previous MSHA
citations relating to the forepole pads of the shields. Further,
even after the roof control plan was revised forepole pads were
not required by MSHA. Finally, the operator reasonably believed
that if cribbing was installed the nminers involved in the
i nstallation would be placed at considerable risk.

In the case at bar, on the issue of unwarrantable failure, I
credit Md-Continent's uncontroverted evidence. The operator was
seriously hanpered by the freezing weather but neverthel ess, and
by several neans, attenpted to conply with the regulation and
furnish firefighting capability as well as water in the lines. In
fact, in Order No. 3223207 the waterlines had been frozen for
1, 300 feet.

The al | egati ons of unwarrantable failure should be stricken
and both violations should be affirmed under section 104(a) of
the Act.

Addi tional facts also inpinge on an evaluation of civi

penalties. |I find the negligence of the operator to be | ow since
it was faced with a freeze and break situation. On the other
hand, the gravity is high: | credit the inspector's testinony and

concl ude there were conbusti bl es along the conveyor lines. A
fire, if it occurred, could spread and affect mners in the area.

In the two years ending January 19, 1988, M d-Continent was
assessed and paid 13 citations asserting a violation of 0O
75.1100-3. In the period before January 20, 1986, M d-Conti nent
was assessed and paid 34 citations alleging a violation of the
same standard (Ex. C1 in WEST 88-231).

At the hearing M d-Continent objected to any proof of
history extending for a period greater than two years before any
contested citation.

In other cases before the judge the Secretary has limted
her proof of history to the two years before the citation or
order in contest. However, the Act nmerely recites "prior history"
shall be a criteria in assessing a penalty. Accordingly, any
prior history is adm ssible. However, the Secretary has not
articul ated why M d-Continent should be singled out from ot her
operators and assessed for its history back to the enactnent of
the Act. In view of this factor, in assessing a
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civil penalty the judge will only consider evidence of prior
history within the two-year period before the order in contest.

The parties stipulated that the violations here are
significant and substantial (S&S) if the violations are
established. Since | have found the facts to be as stated by the
i nspector the allegations of S&S should be affirned.

Weekl y Exam nation of Seals

This portion of the decision addresses Order No. 2832627
i ssued on January 26, 1988.

The narrative portion of the order, which alleges a
violation of 30 C.F.R 0O 75.305, (FOONOTE 10) reads as foll ows:

The weekly exam nation for hazardous conditions was not
bei ng conducted at the seals |ocated on the No.'s 1 and
2 slopes of the mne. The last dates and initials

pl aced at the Nos. 2, 3, 3 1/2, 4, and 5 South seals
were 01-15-88 G B. The tinmes ranged from7:32 AM to
8:47 AAM This is a tinme period greater than seven
days. According to the recorded results of the weekly
exam nations this exam was conpl eted on 01-22-88 which
woul d be within the required time frane.
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The Evi dence

LEE SM TH, an MSHA supervi sor, wote Order No. 2832627 when
he, in the conpany of Md-Continent's David Powell, inspected
seal ed areas nunbered 2, 3, 3 1/2, 4 and 5 in the No. 1 and No. 2
sl ope at the Dutch Creek Mne (Exhibit R-1). The purpose of the
wooden seals is to prohibit air frommgrating out of the
m nedout sections. Md-Continent uses squeezed seals. As the
seal s are squeezed they becone nore efficient.

The inspector | ooked at every entry that contained a seal
This was approxi mately 19 seals. Every seal was inspected where
it was safe to travel to it.

The regulation, 30 C.F.R 0O 75.305, requires that the person
doi ng the exam nation on behal f of the operator place the date,
the tine and his initials, (D, T& ), on the seals. The D, T& can
be located in several places. The exam ner usually tries to do
this in a sequential order and it is entered on a netal pan some
12 inches by 8 foot long, or on the face of the seal itself. Any
suitable surface is satisfactory and they are placed so that they
can be readily found. Normally, the dates are entered in a
straight |ine, grouped in chronol ogical order. A fire boss would
normal |y inspect the seals and the length of the exam nation
depends upon the size of the mine. A fire boss has other duties.
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On January 26, the date of this inspection, the inspector found
that the date of the |ast exam nation was 11 days prior to
January 26. He did not find any notation within the seven days.
The D, T& in several |ocations have been in place for many years.
The entries are usually made on a pan. Wen the pan is used the
exam ner returns to the top and starts over

The inspector and the conpany's representatives in the
i nspection party | ooked and didn't see any tinely D, T& . This
same condition existed at seals 3, 3 1/2, 4 and 5.

In the inspector's opinion the violation was established
because he could not find the DT& . If they were found at a | ater
time this would be a basis to vacate the citation. Based on the
i nspector's experience the DT& would be in close proximty to
the seals and grouped in about the sane |ocation

The inspector exam ned seals in 19 entries. The initials on
nost of the seals were "GB."

The purpose of the weekly exam nation is to be sure that the
seals are performng their intended purpose; that is, to separate
t he abandoned areas fromthe active air

If the areas are not separated, gasses fromthe other areas
could enter the active workings. The hazard is that sonme of these
gasses can di spl ace oxygen and severely injure a niner

At M d-Continent seals are routinely inspected. The order
was abated when David Powel| began to conduct exam nations as
requi red and he placed his D, T& on the seals.

When the inspector observed the seal the |ast date on it was
January 15, 1988. The initials he saw were GB, which is Gary
Bel l i ngton, a Md-Continent fire boss.

I nspector Smith agreed there was no evidence the return
aircourse was mgrating into the gob area. The inspector further
rated the seals as in good to fair condition. They were
perform ng their function.

JIMKISER, Md-Continent's safety director, testified that
foll owing the issuance of the present order, M d-Continent
conducted an in-house investigation to determn ne whether the
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fire boss responsible for the questioned examinations had been
derelict in his duty (Tr. 1-140). (FOONOTE 11) The M d-Continent safety
director instructed a conpany safety inspector, Oviatt, to
acconpany mine exam ner Billington on his subsequent exam nation
of the permanent seals |located at the 2, 3, 3 1/2 4 and 5 south
sections. During this investigation, Oviatt went into the areas
and Billington remai ned outby and described the locations in

whi ch he had placed his initials. During this investigation, al
of the allegedly missing initials were found. According to
Oviatt, the initials were |ocated in random | ocations within the
general area of the seals. (FOONOTE 12)

G ven the conditions and procedures then used at these
| ocations in the Dutch Creek No. 1 Mne it was not unusual that
Smith could not find Billington's initials. At the tine this
order was issued, the general areas surroundi ng these seals, had,
over the years, accunulated literally hundreds of mne exam ner's
times, dates and initials. Powell, who assisted Smith in his
i nspection testified that dates were found which went back to
1981 (Tr. 1-273). Furthernmore, Md-Continent had not, at that
time, inplenented a program providing specified |ocations at
whi ch m ne exam ners could place their times, dates and initials
at the 2, 3, 3 1/2, 4 and 5 south seals (Tr. 1-148). Finally, as
can be inferred fromthe above investigation, Billington was in
the habit of scattering his tines, dates and initials randomy
around the area he was exani ning. (FOONOTE 13)

Di scussi on
In connection with this order Md-Continent has clearly

articulated that it does not believe that a violation
occurred. (FOONOTE 14)
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The judge believes Md-Continent's statenent on page 3 of its
post-trial brief addresses only the two orders involving the
"freeze and break"” of the waterlines. So, it is in order to
proceed to the nerits: Md-Continent clains weekly exam nations
of the seals were in fact conducted and the mne exam ner's

(D, T&l') were placed in the general area in which this inspection
was conducted. M d-Continent further asserts that this

exam nation was conducted properly and that Inspector Snmith's
inability to find these initials, standing alone, fails to
constitute a violation of 30 C.F. R 0O 75.305. Finally,

M d- Conti nent asserts that Smith's inability to | ocate these
initials is neither unusual nor extraordinary.

The regulation, 30 CF.R 0O 75.305, in its relevant portion
sinmply requires any seals exam ner to place his D T& at the
pl aces exam ned.

There is no requirenment that the DT& be located in any
specified location other than in the "area" exam ned. There are
no limtations on the proximty of the "area.”

I infer fromthe evidence here that conmpany exam ner
Bel li ngton marked his DT& at the seals. | base this on the fact
that at a nunber of seals the tinmely DT& were observed by the
i nspector. Further, Bellington recorded his inspections in the
operator's book.

The Secretary, by Inspector Smth, offered evidence that
m ne exami ners generally group their DT& in the general area of
t he exam nation and readily visible to a person followi ng him

I am not persuaded.

M. Smith's qualifications do not disclose that he possesses
the requisite know edge to properly describe an industry custom
and practice. Inspector Smith, a supervisor, is a specialist in
roof control (Tr. 1-52). On the other hand wi tness Kiser, a
safety specialist for 15 years, has worked underground operations
in Virginia, West Virginia and Col orado. It has not been his
experience that mne exam ners group their DT& at all tinmes in a
chronol ogi cal order at specified locations. In fact, he has found
that the placenent of DT& varies fromone nmne examiner to
anot her .

For the foregoing reasons Order No. 2832627 shoul d be
vacat ed
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Failure To Make Face-to-Face
Exam nati on of | naccessible Seal s

This portion of the decision considers two orders all eging
violations of 30 C.F. R 0O 75.305, supra, page 15.

The narrative portion of Order No. 2832624 reads as fol |l ows:

The fourteen (14) seals (imediately inby the #7 sl ope
entry), in the 3rd North section were not being

exam ned. The seal in the east entry (up dip) was being
exam ned as was other portions of 3rd North except the
west entry along which the seals in question are

| ocated. This area was bei ng evaluated rather then
perform ng the required exam nations of seals.

The narrative portion of Order No. 2832625 reads as fol |l ows:

The 6 North upper and | ower seals were not being
adequately exam ned. Caprock had fallen and the area
adj acent to the two seals had heaved, making little, if
any, of each of the seals visible to perform an
adequat e exam nation of their integrity.

The Evi dence

W LLI AM CROCCO, an MSHA i nspector experienced in mning,
i nspected Md-Continent's nmine in October 1987.

Due to unsafe ground conditions it was not possible to
i nspect the seals in the 3rd north section. The roof was | oose,
hangi ng and broken; it was unsafe to travel the area. These
conditions in No. 1 entry involved 14 seals for a distance of
1100 to 1200 feet.

M. Crocco inquired about how the seals were bei ng exam ned.
Conpany representative Bishop stated that due to inpassibility of
traveling they made an evaluation of the air at the nmouth of the
entry. In M. Crocco's view such an eval uati on was not equi val ent
to a physical exam nation of each seal. In this situation the
conpany coul d support the roof or put up new seals at the nouth
of the entry. It would take three such installations to isolate
the 3rd North in this fashion.
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The inspector determ ned the violation was unwarrantable as wel
as S&S. The conpany knew of the requirenents of the regul ation as
ot her seals are dated and signed weekly. The conpany al so
i ndi cated some of the seals had not been inspected for a nunber
of years.

Order No. 2832624 was issued for the described conditions.
Order No. 2832625

In the 6th North area (Order No. 2832625) the inspector
coul d neither exam ne nor see three seals. The entries were
bl ocked due to heaving and roof control problens.

M d- Continent's representatives Bishop and Wight confirnmed
that the seals were being evaluated at the nouth of the entry. In
the inspector's opinion this was insufficient to conply with the
regul ati on.

The inspector considered the condition unwarrantabl e because
the conditions existed for many years and the conpany knew the
requi rements of the regulation

If Md-Continent had wi shed to inspect the seals they could
have renoved the obstruction and graded out the area. However,
the inspector agreed that grading the area can cause bunps or
bounces to occur.

The m ne has both concrete bl ock and wooden squeeze-type
seals. If the floor heaves, the wooden seals have the best chance
of surviving. The seals exam ned by the inspector were outby the
active workings.

The witness has seen petitions for nodification concerning
section O 75.305. The petitions are granted when there is no
di mi nuti on of safety and when the alternative is safe.
Modi fi cations of inaccessible seals usually involve evaluation
poi nts.

I nspector Crocco felt there was a good possibility the seals
had been breached and he thought they had detected a little
| eakage but he could not specifically identify any such | eaking
seal s.
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The operator installed wooden structures which were designed to
address the rock burst and heaving (FOONOTE 15) conditions which are
endemic to the mine (Tr. 2-61).

DAVI D POVNELL, M d-Continent's engi neer, testified that under
the conpany programit is possible froman engi neering standpoint
to perform outby exam nations conpared to nose-to-nose
exam nations. This is done at the outby point by evaluating the
air that had passed the sealed area (Tr. 3-754, 3-755). (FOONOTE 16)

The seals which isolate the old 3 North and 6 North mining
sections are located in areas commonly ternmed barrier pillars.
Such pillars separate a m ned-out area fromthe active areas.
They i ncur abatenment pressures fromthe m ne-out sections (Tr.
2-275).

The fl oor heave which prevented access to these seals is the
natural result of the redistribution of overburden pressures as a
m ne area noves toward a re-stabilized configuration (Tr. 3-754).
The gradi ng described by Inspector Crocco would upset this
restabilization. As the evidence indicates, workers have been
injured by severe rock burst or outbursts in the past while
perform ng such grading (Tr. 2-94, 3-753).

Di scussi on

The thrust of Md-Continent's position is that the conpany
may i nspect its seals at an outby point. Such inspections were
M d- Conti nent's previous policy and MSHA has previously concurred
in such procedures. In short, the issue is whether M d-Continent
may nonitor the condition of its seals by testing the ventilating air
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M d- Conti nent argues that nothing in the regul ati on mandat es
face-to-face exanmi nations of seals.

The regulation, 30 CF.R 0O 75.305, inits relevant part
provi des t hat

[ E] xam nati ons for hazardous conditions, including
tests for nethane, and for conpliance with the
mandatory health or safety standards, shall be made at
| east once each week by a certified person designated
by the operator in the return of each split of air
where it enters the main return, on pillar falls, at
seals, in the main return, at |east one entry of each
intake and return aircourse inits entirety, idle
wor ki ngs, and, insofar as safety considerations permt,
abandoned areas . . . [Enphasis added.]

The regul ation sinply requires exam nations "at seals." |
agree the words are not otherw se defined but the expression "at
seal s" is grouped with other words indicating specific |ocations
in the m ne

I reject the concept urged by M d-Continent. Conpliance with
0 75. 305 does not permit an exam nation of seals from sone renot
out by | ocati on.

| further reject witness Powell's opinion that a seal ed area
can be tested by checking its ventilating air at a point not in
close proximity to the seal itself. One of the stated purposes of
the regulation is to test for nethane. If nmethane | eaked froma
sealed area it could be easily diluted with other air before
reachi ng the point where the air was being nonitored.

M d- Continent raises a legitinmte concern that grading the
entries to gain access to the seals will disturb a stable area.
Such di sturbances could result in dangerous bounces, heaves and
out bursts.

In effect, Md-Continent is seeking a nodification under
section 101(c) of the Act. However, the Comm ssion | acks
jurisdiction to grant relief under that section

As | nspector Crocco suggested, M d-Continent has the option
of erecting new seals. In fact, he testified three seals would
i solate the 3rd North section.

The inspector also considered these violations to be
signi ficant and substanti al
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The Comnmi ssion has indicated a "significant and substantial"”
violation is a violation "of such nature as could significantly
and substantially contribute to the cause and effect of a coal or
other mne safety or health hazard.” A violation is properly

desi gnated significant and substantial "if, based upon the
particular facts surrounding the violation there exists a
reasonabl e |ikelihood that the hazard contributed to will result
in an injury or illness of a reasonably serious nature." Cenent

Di vi sion, National Gypsum Co., 3 FMSHRC 822, 825 (April 1981).

Further, in Mathies Coal Co., 6 FMSHRC 1, 3-4 (January
1984), the Conmission further explained its interpretation of the
termas foll ows:

In order to establish that a violation of a nmandatory
safety standard is significant and substantial under
Nati onal Gypsum the Secretary of Labor nmust prove: (1)
the underlying violation of a mandatory safety
standard; (2) a discrete safety hazard--that is, a

measure of danger to safety -- contributed to by the
violation; (3) a reasonable |likelihood that the hazard
contributed to will result in an injury and (4) a

reasonabl e likelihood that the injury in question wll
be of a reasonably serious nature.

In connection with these two orders the credi bl e evidence
establishes the seals were intact and not |eaking. Such a finding
precludes a finding under (3) and (4) of Mathis Coal. The S&S
desi gnati on should be stricken

The Secretary's evidence also fails to establish that the
violation was a result of the operator's unwarrantable failure to
conply. The evidence so often relied on by the Secretary is that
the operator knew of the regulation and knew of the violative
condition over a period of tinme. But nore is required. In
particular, the Secretary nust show aggravated conduct, see Enery
M ni ng Conpany, supra. Since the record fails to show aggravated
conduct, it necessarily follows that the allegations of
unwarrantability should be stricken fromthese two orders.

These orders should be affirnmed as 104(a) citations.

In considering a civil penalty | conclude the negligence of
the operator as noderate. M d-Continent could have erected
additional seals outby the inaccessible seals. Such outby seals
could have effectively sealed off the areas in question. Since
the credi bl e evidence indicates the seals were intact and not
| eaking | consider the gravity of the violations to be | ow
M d-Continent's prior history is favorable to the operator. It
was assessed and paid for one violation of O 75.305 in the two
years endi ng January 19, 1988. Before January 20, 1986, it was
assessed and paid for seven violations of the same regul ation.
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Al um num Overcasts, Sufficiency of Pyrochem Applications

This portion of the decision reviews Order No. 3076190 which
alleges a violation of 30 C.F.R 0O 75.316. (FOOTNOTE 17)

The narrative portion of the order reads as foll ows:

The operator failed to conply with his approved
ventilation plan at the overcasts between 6 sl ope and
crosscut No. 48, 5 slope and crosscut No. 48, 4 sl ope
and crosscut 48 and 3 slope and crosscut 48 in that

al um num overcasts had been installed at the above

| ocati ons which do not neet the requirenments of
substantial incombustible material [sic] testing has
shown that in case of a fire, alum num has been shown
to fail rapidly. The operator was required to have the
overcasts fireproofed by Novermber 30, 1987.
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The Evi dence

DOUGLAS ELSW CK, an electrical specialist for MSHA, issued
Order No. 2076190 because four al um num overcasts had not been
installed at certain locations in the Md-Continent mne (Tr.
2-165, Ex. P-4). The al umi num overcasts were the subject of the
order issued Decenber 11, 1987. The conpany agreed the overcasts
woul d be coated by Novenber 30, 1987, (Tr. 2-174). The work was
in progress on sone of the overcasts at the tine the order was
i ssued (Tr. 2-175).

A brief review of certain historical facts is appropriate:
Al um num ventilation controls, including overcasts, have been
used in the coal industry for nmore than 10 years. In western
m nes, al um num overcasts, the type presently at issue, had been
the standard for years (Tr. 2-345).

As a result of the Wlburg Mne fire disaster (FOONOTE 18) MSHA
instituted a policy change concerning the acceptability of
al um num overcasts in mnes (Tr. 2-349). Under the new policy al
al um num devices had to either be replaced with devices of
i nconbusti ble construction or coated with a | ayer of
i nconbusti ble material. Operators of mnes possessing al un num
ventilation controls had to submt, under this new policy,
detail ed plans which included a tinetable with specific
conpl eti on dates showi ng how these devi ces would be either coated
with a fire-proofing material or replaced (Exhibit P-4(a)).

On Novenber 6, 1987, M d-Continent submitted for fina
approval its plan for the coating of alum num overcasts then
present in the Dutch Creek No. 1 and No. 2 mines with a
fireproofing material termed Pyrochem (Exhibit P-4(e)).

On Novenber 20, 1987, MSHA | nspector Janes B. Denning issued
an order under the authority of section 103(k) of the 1977 M ne
Act which took all diesel equipnent in the Dutch Creek M nes out
of service (FOONOTE 19) (Tr. 2-328, 329). Under the 103(k) order, no
di esel equi pment could be operated until thoroughly inspected



~2482

by MSHA. During these subsequent inspections, M d-Continent
received a total of 19 orders and citations involving the Einto
fire (Exhibit R-16).

The al um num overcasts, the subject matter of the present
order, were located in older sections of the Dutch Creek No. 1
M ne commonly referred to as the slope section or slopes entries.
Wth the conpletion of the Rock Tunnels Project this area of the
m ne, while not abandoned, was limted to minimal mner activity.
At the time the present order was issued, there were no
facilities in the area by which electrical equipnent could be
operated (Tr. 3-605). As a result, diesel-powered Eincos were the
only machi nes which could provide the required power for the
sprayer unit to coat the overcasts.

Foll owi ng the period of the Einto fire inspection and
abatenent, M d-Continent was left with approximately three days
in which to finish the required spraying on its original schedule
(Tr. 3-587).

G ven the difficulties experienced during this application
process, conpliance with the MSHA timetable was sinply not
possi bl e. MSHA, however, was not inclined to enlarge its
timetable for the alum num overcast coating although the policy
target-date was another six nonths away. (See Exhibit R-24.)

Because there was no need to mmi ntain roadways in the area,
M d- Conti nent had to grade significant anpunts of roadway to
reach the overcasts with its diesel machinery (Tr. 3-572). (FOOTNOTE 20)

Upon reachi ng these overcasts, Md-Continent's efforts for
timely conpletion were further hindered by the spraying process
itself. In order for the Pyrochemto properly adhere, only thin
| ayers could be applied to the overcasts at one tinme (Tr. 3-561).
According to foreman STARZEL, in order to reach the required
one-inch thickness, nore than five applications of Pyrochem had
to be applied (Tr. 3-606).
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Di scussi on

M d- Conti nent contends that the conpany's conduct was not
aggravated as defined in Emery (Brief at 29).

| agree. It is uncontroverted that M d-Continent had started
to treat the overcasts with fireproofing material when O der No.
3076190 was issued. The conpany's attenpts to conply, conplicated
by the withdrawal of the diesel equipnment, negate any finding of
aggravat ed conduct as defined by the Comr ssion

For these reasons the allegations of unwarrantability should
be stricken and the order should be affirmed as a 104(a)
citation.

Based on the uncontroverted evidence and in assessing a
civil penalty | conclude that M d-Continent's negligence was | ow.
The circunstances sinply precluded the operator from conpleting
t he work.

On the other hand the gravity was noderate. G ven these
circunstances here a mne fire could adversely affect the safety
of the m ners.

The operator's prior history indicates it was assessed and
paid for 79 violations of O 75.316 for the two-year period ending
January 19, 1988. For the period before January 20, 1986, the
operator was assessed and paid for 125 viol ations of that
section. | consider this history to be noderately adverse
especially when a ventilation plan can involve a nyriad of agreed
regul ati ons.

Ei nco Energency Fuel Cut-Of Blocked in
Wil e Pyrochem ng Sl ope Section Overcasts

This portion of the decision deals with Order No. 3076182.
The order originally alleged a violation of 30 C.F. R 0O 75. 316,
cited, supra. During the hearing the Secretary was granted | eave
to allege a violation of 30 C.F. R 0O 75.1725(a), (FOONOTE 21) (Tr.
2-112).
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The narrative portion of the order reads as follows:

The operator failed to comply with his approved
ventilation and dust control plan on the 915-0923 Einto
(no approval plate) between slopes 4 & 5 at crosscut 48
in that the fuel (energency cut off) on the nachine was
bl ocked in with a paper rag. The tenp. gage [sic]

i ndi cated about 215 degrees. The anti-freeze was
boiling in the machine with machi ne running.

The Evi dence

MSHA | nspect or DOUGLAS ELSW CK, a person experienced in
m ni ng, observed a 915-0923 Ei nco | oader on Decenber 10, 1989.

The | oader has an emergency shut-down device if the nmachine
overheats. A paper rag prevented the shut-down device from
functioning. This defeated the |low | evel water capabilities of
the machi ne. The tenperature gauge read between 210 F. and 215
F. The tenperature should not exceed 185 F

The exhaust of this diesel equipnent at times enmts red-hot
particles. These particles are elimnated by passing them through
wat er. By defeating the safety device the tenperature of the
Ei nto could reach 800 to 1000 F

The inspector considered this was a safety hazard. The
condition could cause a nmine fire with possible fatalities.

I nspector Elswi ck considered the violation was due to the
unwarrantabl e failure of the operator. The rag was in plain view
and Stargel, Md-Continent's foreman, was ten feet fromthe
machi ne.

JOHN REEVES, assistant superintendent at the Dutch Creek
M ne, testified that when the order was issued the Einco was
bei ng used as a power source to apply Pyrochemto the surfaces of
an al um num overcast (Tr. 2-126). During this application
process, the Eincto' s engine reached a tenperature at which the
Ei nrco engi ne woul d shutdown. A shut down of the engine
automatically shuts off the sprayer
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LOU S STARZEL, M d-Continent's crew foreman, testified that
during the application both the sprayer and approxi mately 75 feet
of hoses contai ned Pyrochem Had the Einco been given the tinme
required to cool off before being restarted, the Pyrochem woul d
have solidified and this equi pmrent woul d have been, for al
i ntents and purposes, ruined. Once overheated, it takes
approximately 1 to 1 1/2 hours for a diesel Einco of this type to
cool to the point where it can be restarted (Tr. 3-602). To
prevent ruining the machi ne and equi pnment, Starzel overrode the
automatic fuel shut-off so the system could be purged with water
(Tr. 3-563, 3-564).

Before restarting the Einco, however, Starzel had rock dust
and a fire extinguisher brought into the area where this machi ne
was parked. During the tine the Eintco was running in this
bl ocked-in condition, it remai ned stationary. Starzel and nenbers
of his crew were present at all tines with firefighting equi pnent
(Tr. 3-564).

Di scussi on

M d- Conti nent does not dispute the facts as all eged by MSHA
I nspector Elswick in the narrative portion of Order No. 3076182.
At the time this order was issued, the energency fuel shutoff was
bl ocked in or bypassed and the Einco was running at a tenperature
above that all owed under manufacturer specifications for nornmal
operations. (FOOTNOTE 22) However, M d-Continent contends the present
facts do not justify the aggravated conduct established by the
Conmi ssion in Enery. In support of its position the operator
relies on the action of the crew in obtaining firefighting
equi pment, the lack of combustibility of Coal Basin coal, and the
likelihood that a shut-down of the Einto would cause the Pyrochem
to solidify and thereby ruin the equi pnent.

I am not persuaded by M d-Continent's argunents. |In the
i nstant case the foreman's actions were neither justifiable nor
excusable. In the course of his activities the foreman plugged a
shut-of f safety device with a rag. This pernitted the equi pment
to operate at highly excessive tenperatures. In fact, the
antifreeze was boiling in the Einco. The foreman's acts of
bringing firefighting equi pment into the area shows he recogni zed
the possibility of a fire. In addition, he was within ten feet of
the Einto. The assertion the equi pment could have been ruined if
the Einto was shut off indicates the Einco itself was inadequate
for the job.
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The issue of lack of combustibility of coal in the coal basin
does not reduce the hazard. Ot her sources of conbustibility were
in this area of the m ne. (FOOTNOTE 23)

The acts of Md-Continent's foreman were clearly aggravat ed.
Starzel deliberately overrode the automatic fuel shutoff and the
regulation, 30 CF. R 0O 75.1725, was violated. As foreman, he is
responsi bl e for conplying with the regulation and he cannot
ignore it by bringing in firefighting equi pment.

| conclude the deliberate disregard of a safety regul ation
by a foreman constitutes aggravated conduct w thin the nmeaning of
Enery. The facts here are akin to those in Youghi ogheny & Ohio
Coal Conmpany, supra, 9 FMSHRC at 2011

For the foregoing reasons the allegations of unwarrantable
failure shoul d be sustained.

On the issue of assessing a civil penalty: both the
negli gence and gravity of the operator are high. The high
negl i gence was determ ned by the deliberate decision of a
supervisor to disregard a safety regulation. The high gravity is
apparent since an overheated nmachine can easily cause a nmne
fire.

M d-Continent's prior history is quite favorable to the
operator. There were no assessnents in the two-year period ending
January 19, 1988. In the period before January 20, 1986, there
was only a single assessnment for a violation of O 75.1725.

Accumul ati ons, Roadway Conpaction During
Overcast Spraying Operations

This portion of the decision involves three orders. The
first two orders allege violations of 30 CF. R 0O 75.400(FOOTNOTE 24)
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The narrative allegations of Order No. 3076185 are as foll ows:

The operator allowed conbustible material in the form
of coal to accunulate in crosscut 47 between 5 and 4
sl ope. The accumul ati on of coal were [sic] about 30
feet long 10 feet wide and 4 feet deep. In addition to
coal accunul ations there was [sic] wooden pallets,
plastic lids, rock dust bags and gl ue boxes in the
crosscut.

Order No. 3223125 reads as fol |l ows:

The operator allowed | oose dry coal, paper, plastic and
wood to accumul ate in the #49 crosscut between 4 and 5
sl ope. The dry | oose coal was about 20 feet long, 8
feet wide and four feet deep.

Order No. 3223159 alleges a violation of 30 C.F. R 0O 75. 316,
cited supra, page 25.

Order No. 3223159 reads as fol |l ows:

The operator's approved ventilation system and net hane
and dust control plan was not being followed in No. 5
sl ope, intake aircourse and haul age-way. The fl oor
from No. 55 crosscut to No. 62 crosscut - about 700
feet, in the haul ageway was not nmi ntai ned conpacted
with cal ciumchloride or water. The dust on the mine
floor ranged fromone inch to 4 inches in depth.

The Evi dence
Order No. 3076185

On Decenber 11, 1987, MSHA | nspector DOUGLAS ELSW CK
observed | oose coal at crosscut 47 between slopes 4 and 5. The
coal was 30 feet by 10 feet and 4 feet deep. There were plastic
lids and dust bags on top of the coal. Upon inquiry a company
representative stated he didn't know why this was stored in the
ar ea.
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The inspector did not observe any effort being nmade to clean up

t he area.

Unwarrantability, in the inspector's opinion, was the proper
designation of this violation because a foreman was worki ng 100
feet above this area. Also, the area nust have been pre-shifted
as mners were working on the overcasts. The fire boss and
managenment shoul d al so have been aware of this condition
I nspector Elswick identified a |letter dated Decenber 1, 1987,
whi ch di scusses the operator's clean-up plan

If a mne fire occurred, injuries could be serious. In the
i nspector's opinion it was reasonably likely that a fire could
occur.

Di esel equi pnment and power lines were within five to six
feet of the accumul ation.

Order No. 3223125

On Decenber 13, 1987, MSHA Inspector Elsw ck inspected
crosscut 49 between 4 and 5 slopes. At this point he observed a
quite visible accunul ati on of |oose coal and plastic material.
The | oose coal was 20 feet long by 8 feet wide and 4 feet deep
The inspector thought the accumul ati on had been there three or
four days.

If the coal caught fire in this intake air entry the snoke
woul d spread to the working area. This area was not normally
pre-shifted.

The inspector expressed the view that this violation was due
to the unwarrantable failure of the operator since equi pnent
cannot nove this anpunt of coal without a foreman know ng about
it. Also, there was a foreman 100 feet away.

Order No. 3223159

PH LLIP R G BSON, JR., an MSHA inspector, considered the
| ack of cal ciumchloride and water on the roadway to be a
violation of the ventilation plan.

The inspector considered the violation to be unwarrantable
because the area had to be pre-shifted. It was al so outby a
wor ki ng section. In addition, the operator had been cited a
nunber of times for this condition

The inspector agreed the diesel equipnent was hauling in
gear to be used in coating the overcasts.
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GEORGE PREW TT, a menber of M d-Continent's safety departnent
testified that after the interception of the Rock Tunnels Project
with the Dutch Creek No. 1 Mne (B-seam or |ower of the two coa
seanms, see Exhibit R-2), all material haul age, coal haul age and
personnel transportation which had been conducted in the sl ope
section were transferred to the twin adits of the Rock Tunnels
Project. Since the RTP interception of the coal seans, worker
activity in the slope entries has been reduced to a m nimum (Tr.
3-618, 3-619). In fact, at the time these orders were issued,
m ne exanmi ners (commonly called "fire bosses") were the only
personnel regularly present in the slope-section of the mne (Tr.
3-566) .

The accunul ati ons which were the subject matter of two of
I nspector Elswick's orders were a by-product of the al um num
overcast coating operation. Simlarly, the roadway conditions
whi ch were the subject of |nspector G bson's order were caused by
equi pnent traveling in the area due to the overcast coating
operation.

In order to reach the overcasts with the needed equi pment, a
signi ficant anmount of road grading had to be performed. Wen the
gradi ng was bei ng done there were no facilities for the renoval
of the graded material (Tr. 3-572). The nearest beltline was
approxi mately 1500 feet away fromthe area where the gradi ng was
bei ng done. Because of recent inspections which had taken the
majority of its diesel equipnent out of service, M d-Continent
was in a position where it was extrenely difficult to performthe
required fire-proofing of overcasts within the schedul e deadline
mandat ed by MSHA (Tr. 3-573, 3-582). As such, Md-Continent had
neither the time nor the equi pment required to haul all the
graded nmaterial to a point where it could be taken out of the
m ne. Instead, this graded material had to be stored in inactive
crosscuts. This was the focus of Inspector Elswi ck's Orders Nos.
3076185 and 3223125 (Tr. 3-572).

To reach these particular alum num overcasts, all machinery
travel had to be routed up-dip via the No. 5 entry (Tr. 3-421).
Because of the soft nature of M d-Continent coal and the coa
floors, the Einco equi pnent tore and ground up the No. 5 entry
floor and fornmed the accunul ati ons which are the subject matter
of Order No. 3223159 (Tr. 3-620). Because of the winter's dryness
of the mine air, Md-Continent's attenpts to control this problem
with the application of calciumchloride were |argely
frustrated. (FOOTNOTE 25)
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A conflict in the evidence exists as to whether the accurul ati ons

were | ocated near or on a roadway well traveled by diese

machi nery. In this conflict Md-Continent's wi tness STARZEL (Tr.
3-574) would be in a better position than |Inspector Elsw ck to
know the extent of the travel on the roadway. In short, at the
time these orders were issued, the only equi pment which travel ed
on this road was the single Einco used in the application of
Pyrochem (Tr. 3-574). Under this operation, the Ei nco was
required to pass the ordered accumnul ations only twice -- upon
entering the area at the start of shift and upon | eaving that
area at the end of the shift. In the interim this machi ne would
remain in a stationary position away fromthe accunul ations (Tr.
3-574).

I nspector Elswick identified an ignition source as a
7200-volt cable which fed power to the section and which ran
across the accumulations (Tr. 2-141). | credit Elswick's
testimony over Starzel's contrary view (Tr. 3-574). A 7200-volt
cable is a |l arge and obvi ous object. Further, Starzel admts the
Ei nco used to spray the al um num overcasts was a source of
ignition (Tr. 3-574).

Di scussi on

M d- Conti nent does not di spute the existence of the
accurrul ations or the fact that the 5 sl ope roadway was dry and
dusty. (FOOTNOTE 26) But M d-Continent argues its conduct did not
constitute an unwarrantable failure to conply with the
regul ation. Further, the operator was attenpting to cope with a
mandat e created by MSHA. In short, M d-Continent argues it should
have been granted additional tine to conplete the coating of the
al umi num overcasts and to conplete the attendant house-keepi ng as
wel | .

Emery, discussed supra, requires aggravated conduct nore
than ordi nary negligence. The evidence fails to show such
aggravat ed conduct in connection with these three orders.
Accordingly, allegations of unwarrantable failure should be
stricken.

The failure of MSHA to grant M d-Continent additional tinme
to abate these violative conditions could forma basis to vacate
the violation. However, | am not persuaded by M d-Continent's
argunent, particularly where a 104(d)(2) order is involved.
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In assessing civil penalties for the initial two violations |
bel i eve the operator was noderately negligent in pernmitting
combusti bl es to accunul ate. The pressure of other work does not
excuse an operator from conplying with mandatory standards.
Concerning the lack of calciumchloride on the mne floor |
consi der the operator's negligence was |ow. A certain anount of
coal dust on the mine floor can be anticipated. An accunul ation
of one to five inches appears to be mninmal. Further
M d-Continent's efforts to control the problemwas, to a degree,
frustrated by the winter's dry air

As to all three orders | consider the gravity to be high
Accumul ati ons of coal and coal dust can readily contribute to a
coal mne fire. It is commonly acknow edged that an underground
fire can easily lead to a mne disaster

M d-Continent's prior history appears to be noderate. In the
two years endi ng January 19, 1988, the conpany was assessed and
paid 48 violations of O 75.400. Prior to January 20, 1986, the
conpany was assessed and paid 111 viol ations of the regul ation

As to O 75.316 (ventilation plan), in the two years ending
January 19, 1988, the conpany was assessed and paid for 79
violations. Prior to January 20, 1986, the conpany was assessed
and paid for 125 viol ations.

Ei nrco Exami nati ons
Pl ace of Mai ntaining Records

This portion of the decision addresses Order No. 3076189
alleging a violation of 30 C.F.R 0O 75.316, supra, page 25.

M d- Conti nent deni es(FOOTNOTE 27) it violated its ventilation plan
and the related regul ation.

The narrative portion of the order reads as foll ows:

The operator failed to conply with his approved
ventilation and dust control on the 935-0031 being
operated at crosscut 47 between 4 and 5 slope in that
the | ast date recorded was 11/ 3/87.
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Section 21.5 of the approved ventilation plan (Exhibit P-2)
provi des:

A record of all diesel exam nations will be kept in a
book for that purpose, which will include the date and
results of the exami nation.

Section 21.4 of the approved ventilation plan further
provi des:

Al'l diesel equipnent used for coal haul age, or any

ot her diesel equipment used in or inby the |ast open
crosscut on a regular basis, will be exam ned at | east
once every twenty-four hours of service to insure the
equi pnent is in proper operating condition. Oher

di esel equi prment, such as supply and mantrip vehicles

wi |l be exam ned once every seven (7) days of operation
to insure the equiprment is in proper operating
condi tion.

The Evi dence

MSHA | nspector Dougl as El swick issued this order on Decenber
11, 1987.

There was no notation "on board" the Einto indicating the
date of its last inspection. There had been previ ous problens as
t he i nspection books were | ost when the nmachi nes were washed.
General ly, the books for weekly checks are now mai ntai ned on the
surface.

In the inspector's opinion the ventilation plan requires
that di esel equi pnment be exam ned every seven days.

M d- Conti nent's bull gang supervi sor STARZEL testified that
due to the repeated destruction of these inspection records
during the operation and cl eaning of these machines, the storage
| ocation had been changed in the approved ventilation plan (Tr.
3-579).

At the time the present order was issued, the storage of al
required di esel exanination records had been nmoved to a | ocation
at the 1 Mne intercept in the outside | anphouse (Tr. 3-580). On
the date of the present order, Starzel had conducted the required
CO and NO 2 exani nations and had entered the results in a record
|l ocated in the | anphouse (Tr. 3-590, 3-591).
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Di scussi on

It appears Inspector Elswi ck issued this order because the
record book was not |ocated on the diesel equipnent. It is
under st andabl e how such an error could be made particularly in
vi ew of the previous custom of storing the books on the machines
thensel ves. In view of the unrebutted testinony of STARZEL t hat
the inspections were in fact nade and entered el sewhere,
conclude M d-Continent did not violate its ventilation plan. The
plan itself does not require the inspection books to be
mai nt ai ned "on board" the di esel equipnent.

M d- Continent al so argues that Inspector Elswi ck erroneously
concluded that the exam nations nust be weekly regardl ess of the
nunber of days the nachine is in operation. (FOOTNOTE 28) Since the order
is to be vacated it is not necessary to consider this secondary
i ssue.

For the reasons stated herein, Order No. 3076189 shoul d be
vacat ed

Power center Crosscut No. 27 RTP
Failure to Record Weekly Notations

This portion of the decision involves three rel ated orders.
The orders, all non-S&S and witten on Decenber 12, 1987, allege
violations of 30 CF.R [ 75.1105. (FOOTNCTE 29)
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The narrative portion of Oder No. 3076193 reads as foll ows:

The operator failed to conply with petition for
nodi fication Docket #M 86-182-C dated Sep. 1, 1987,
stipulation #4 in that the |last date recorded for the
requi red exam nation of the fire suppression system was
11/ 28/ 87.

The narrative portion of Order No. 3076194 reads as fol |l ows:

The operator failed to conply with petition for

nodi ficati on Docket # M 86-182-C dated Sep. 1, 1987,
stipulation #7 in that the |ast date recorded in the
book for required electrical exam nation was 11/28/87.

The narrative portion of Order No. 3076195 reads as fol |l ows:

The operator failed to conply with petition for

nodi ficati on Docket # M 86-182-C dated Sept. 1, 1987,
stipulation #8 in that there is no record of daily
exam nations as required.

The Evi dence
Order No. 3076193

MSHA | nspector Douglas Elswick testified a petition for
nodi fi cati on had been issued to M d-Continent involving the
ventilation of a power center (Ex. P-5). The conpany was required
to inspect and record weekly notations of the inspections. In
fact, 14 days had el apsed and no entry appeared in the books.
After an exam nation and entry of that fact in the book, the
books are countersigned by the chief electrician or maintenance
foreman. | nspector Elswick didn't recall if the books had been
count ersi gned.

The hazard presented here is that if the recording is not
done then other persons are not aware of hazards that night be
i nvol ved.

I nspector Elswick considered this violation to be
unwar r ant abl e because the exam nations nust be done by a
certified person.
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MSHA has issued 10 or 12 record-keeping citations against
M d- Conti nent .

The power center in crosscut 26 was between the intake entry
and the beltline drive. It was identified in the surface book as
"No. 2 drive or center."

Order No. 3076194

This order involved the power center in crosscut 26. There
had been no record made for 14 days.

The petition for nodification had been posted so everyone
shoul d have been aware of the recording requirenents.

I nspector Elswi ck considered this violation was due to
M d- Continent's unwarrantable failure to conply because the
operator knew it was required to record the inspection. In
addi tion, the conmpany had been cited for 10 or 12 record-keeping
vi ol ati ons.

It is inmportant to exam ne the power center to see if
anything is wong with the equi pment. The high voltage
transfornmer reduces incom ng power of 4,160 volts to 480 volts.
Thi s equi pnrent was located in a rock roomoff the beltline.

Order No. 3076195

This order was witten because M d-Continent failed to
conply with stipulation 8 in M86-182-C. The stipulation requires
t he equi pment be exanined daily and recorded in a record book
The power center is located in a cinder block structure. The
equi pnent nmust be examined daily and the exam nation recorded in
a book.

If a fire occurs in the power center the door automatically
cl oses and the incom ng power is deenergized.

The inspector asked for the records but the mne
superintendent offered no excuses and he could not find the
records. Under paragraph 8 an exam nation nust be nmade daily. The
i nspector did not know when the | ast exami nation had taken place.

Such exam nations are inportant because fire and snmoke can
enter the working face.

I nspector Elswick agreed that he was aware the required
exam nation had i ndeed been nmade, but not recorded, when Orders
Nos. 3076193 and 3076194 were issued (Tr. 2-350, 2-356).
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The facility which is the subject matter of the present orders is
| ocated at crosscut 27 of the north-adit beltline entry of the
Rock Tunnels Project. This facility is a part of the new RTP
conveyor belt system which had replaced the fornmer mainline coa
haul age facilities located in the slope sections of the Dutch
Creek No. 1 and No. 2 M nes.

Di scussi on

M d- Conti nent does not deny the violations described by
I nspector El swi ck. (FOOTNOTE 30) Specifically, the recorded entries were
not made but the inspections had been made at | east as to Orders
Nos. 3076193 and 3076194.

But M d- Conti nent disputes the unwarrantable feature of the
orders. In this situation Md-Continent asserts its personne
were adjusting to the new facility and the exami nation
procedures.

All of the exam nations were not required under electrica
regul ati ons but were required under the Proposed Decision and
Order in nodification Docket No. M 86-182-C which becane
effective on Novenber 19, 1987 (Ex. P-5).

These three orders nmerely show ordi nary negligence and not
aggravat ed conduct as required by Enmery. Accordingly, the
all egations that the violations were due to the unwarrantabl e
failure of the operator to conply should be stricken. O herw se
the three orders should be affirned under section 104(a) of the
Act .

Concerning the assessnent of civil penalties | consider the
negligence in recording violations to be | ow since the PDO becane
effective Il ess than a nmonth before the orders were witten.

Li kewi se, | consider the gravity to be |ow since these
recording violations would not |ikely contribute to a serious
injury. | note the examination in connection with O ders No.

3076193 and No. 3076194 had, in fact, been made but not recorded.

The record reflects a favorable prior history. In the
two-year period ending January 19, 1988, M d-Continent was
assessed and paid 12 violations of O 75.1105. Prior to January
20, 1986, the conpany was assessed and paid 13 violations of the
same regul ation.
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103 Longwal | Return Escapeway
VWhet her Passabl e

This portion of the decision reviews Order No. 3223122
alleging a violation of 30 C.F.R 0O 75.1704. (FOOTNOTE 31)

The narrative portion of the order reads as foll ows:

The operator failed to maintain the return escapeway
fromthe 103LWin safe condition in that a water hole
about 75 feet outby the shields blocked the escapeway.
The water hole was about 20 feet long, 12 feet w de and
from8 to 19 i nches deep

The Evi dence

MSHA | nspect or DOUGLAS ELSW CK i ssued this order. At a point
75 feet outby the shields he observed a water hole 20 feet |ong.
Its depth, measured by a ruler, varied from8 to 19 inches. A
drop-off of 8 to 19 inches was hidden by the nurky water. These
condi tions woul d hi nder anyone evacuati ng any persons.
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This particul ar escapeway was in return air; as such, one would
expect it to becone filled with snoke if a fire occurred. Any
m ner attenpting to crawi out would get water in his self-rescuer
which is worn on a mner's chest. The inspector felt a mner
could die if his self-rescuer becane inoperable.

I nspector Elswi ck considered this violation was due to the
unwarrantabl e failure of the operator to conply. This escapeway
was in a working section and the area nust be exam ned every four
hours.

On his way out of the area a conpany m ne exam ner stated a
wat erli ne had broken and drained into the area about a week
before. The area nust be pre-shifted; also, as an escapeway, the
area nust be inspected weekly.

Di scussi on

M d- Conti nent does not deny prior know edge of the described
condi ti on( FOOTNOTE 32) but the operator denies it violated the regulation

In support of its notion to vacate this order, M d-Continent
contends O 75.1704 consists of three distinct and separate
sentences. Each sentence deals with a separate aspect of mne
escape. The first sentence deals with the mai ntenance of
passageways, the second with the protection of m ne entrances and
the third with the approval and nmi ntenance of escape facilities.
O these three portions, only the third sentence, which addresses
"escape facilities,"” requires "quick escape." Under the
regul ati on M d-Continent states that passageways such as the 103
tailgate return are subject only to the requirenents that they be
properly marked and mai ntained, be in a condition which is safe
and which will insure passage of all persons including disabled
persons.

M d- Conti nent al so asserts that no evi dence was presented
i ndicating the 103 return air escapeway was inproperly nmarked,
i npassi ble or unsafe. At no tinme in his inspection did |Inspector
El swi ck conduct any test to determ ne the actual passability of
this escapeway. Judging fromthe description of his inspection
it did not appear the inspector was prevented fromsafely
traveling through this escapeway. Finally, Md-Continent argues
that, as devel oped from I nspector Elsw ck's description of the
area, there was a three-foot wal kway on the up-dip side of the
wat er hol e which woul d have all owed passage through the area by
mners or mners carrying a stretcher, without comng into
contact with the water hole (Tr. 2-290).
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M d- Conti nent further points out that on direct exam nation
Inspector Elswick testified that, "An escapeway is designed for
safe, quick exit of persons fromthe section in case of emergency
.o . ", (Tr. 2-291). Later on cross-exam nation, he stated
that he interpreted 30 CF.R 0O 75.1704 to require escapeways to
be maintained in such condition as to facilitate quick escapes
(Tr. 2-378). In describing the hazard presented by the allegedly
violative condition, M. Elswick stated that the water present in
the 103 return entry escapeway woul d hi nder such a qui ck escape
(Tr. 2-299). Contrary to this interpretation, however, nothing in
the first sentence of this regulation section requires that an
escapeway be maintained in a condition to facilitate a "quick"
escape.

M d- Continent's threshold argunents were considered and
denied in Md-Continent Resources, Inc., 11 FMSHRC 1015 (1989).
reaffirmthat decision for the reasons stated therein: "[T]he
plain words of O 75.1704 require that travel ways be nmaintained to
"insure" passage. "lnsure," according to Webster, (FOOTNOTE 33) neans "to
make certain esp. by taking necessary neasures and precautions,”
11 FMSHRC at 1052.

The testinony of Inspector Flswick is unrebutted. Such
unrebutted evidence establishes that the passageway was not
mai ntai ned to "insure passage"

M d- Conti nent states that mners or mners carrying a
stretcher could pass through a three-foot wal kway on the up-dip
side of the water hole without conming into the contact with the
water hole. | reject the operator's views: escapeways can often
be filled with snmoke and invol ve confused m ners. And what of a
m ner crawling the escapeway. |Is he to sonehow find a three-foot
wal kway on the up-dip side?

On the issue of escapeways generally Md-Continent is
invited to read the recent Comm ssion decision entitled U ah
Power & Light Conmpany, WEST 87-211-R (Cctober 1989).

M d- Conti nent further states that the violative condition
was not due to its unwarrantable failure to conply.
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| agree. At best, the evidence indicates this condition existed
for a week because of water seepage. Such evidence is simlar to
the situation found in Enery. In short, the record fails to
di scl ose any aggravated conduct. In view of this conclusion the
al | egati ons of unwarrantable failure should be stricken and the
violation affirmed under section 104(a) of the Act.

In considering a civil penalty for this violation | concl ude
the operator was noderately negligent in that it failed to renmedy
this condition after a week. However, the gravity is noderate
since the described condition was for a distance of only 75 feet.

I consider Md-Continent's prior history to be noderately
adverse. In the two years endi ng January 19, 1988, the conpany
was assessed and paid for 12 violations of O 75.1704. In the
peri od before January 20, 1986, the operator was assessed and
paid for 46 such violations.

Mai nt enance of Robert Shaw Val ve on
Di esel Einto

This portion of the decision involves Order No. 3223185,
which alleges a violation of 30 C.F.R 0O 75.316, supra, page 25.

The narrative portion of the order reads as foll ows:

The operators approved ventilation system and net hane
and dust control plan was not being foll owed for the
913-0368, approved machi ne, diesel - powered

| oad- haul -scoop. The | ow water |evel float switch did
not shut off the machi ne when the water was drained
fromthe cooling box. Two | oads of nuck had been
transported by this vehicle fromthe 103 | ongwal
return entry on this dayshift. This nachi ne was
observed being operated in the return entry of the 103
| ong-wal | section.

The Evi dence

PHILLIP R A BSON, JR, an MSHA inspector, issued Order No.
3223185 on Decenber 29, 1987.
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On that occasi on he observed a di esel -powered scoop in the
return-air tailgate entry. The scoop, being used to pickup
debris, was beyond the | ast open crosscut. In such a location it
is a permssible type nmachine, equipped with a 2 percent nethane
nmoni t or.

The exhaust gases fromthe scoop are quenched by passing
them through a water reservoir. In his investigation |Inspector
G bson discussed the | ow water float with the equi pnent operator
He al so drained the water level to four or five inches. But the
equi prent did not automatically shut off as it is required to do.
The val ve was di sassenbl ed and repaired within the time all owed
by the inspector.

If the water level is not functioning then the hot gasses
can enter the atnosphere (See para. 21.1 of Ex. P-9).

This Ei nco nmust be exam ned every 24 hours. The records
indicated it had, in fact, been exam ned the previous day.

I nspector G bson considered this an S&S viol ati on because
the switch would not shut off the power automatically. As a
result a fire could occur outby the equipnent.

Prior to issuing this citation and in the two prior years,
I nspector G bson had witten citations to M d-Continent
concerni ng diesel equipnment. Other inspectors had also witten
simlar citations regarding the maintenance of diesel equipment.

Concerning violations relating to diesel equipnent, the
i nspector had checked the records. There were sonme 35 violations
for two years prior to the tine this citation was issued.

I nspector G bson believed the violation of this order was
unwar r ant abl e because of the repetitious nature of the violation

GEORGE FAGUNDES, M d-Continent's master mechanic of diese
machi nery, explained that the Robert Shaw valve is part of a
safety device fitted on diesel Einctos, in this case, a 913 Einto
scoop serial nunmber 0368. The purpose of the Robert Shaw valve is
to assure that such machinery is not operated with an inadequate
I evel of water in its scrubber tank.(FOOTNOTE 34) In performng its
safety function, the Robert Shaw val ve has absolutely no
relationship to the actual operation of the scrubber tank (Tr. 3-531).



~2502

Up to the time when Inspector G bson halted work to test the
Robert Shaw val ve, the Einco scoop was operating with water in
t he scrubber tank (Tr. 3-341). Also, this Einco was equi pped with
an met hanonmeter whi ch shuts down power to the nmachi ne upon
encountering a met hane percentage of 2.0 percent or nore (Tr.
3-433).

A brief description of the Robert Shaw valve is necessary:
the val ve operates much in the sane manner as a float systemin a
bat hroom commmode. I n the diesel systema netallic float is in a
cylindrical metal tube which extends into the scrubber tank. This
captive float rides up and down in its tube according to the
water |evel in the scrubber tank. Upon reaching a set |ow water
level, the float activates a magnetic shunt device which
di sconnects power to the machine (Tr. 3-532).

M d- Conti nent, in accordance with schedule 31 requirenents,
has been required over the years to equip all diesel-powered
equi pnent operated inby the |ast open crosscut with Robert Shaw
val ves. Diesel Superintendent Fagundes has, over the years, had
the opportunity of working on hundreds of such valves. During the
course of his experience, Fagundes has cone to consider the
Robert Shaw val ve, "a big nuisance item (Tr. 3-540).

The problem presented by this valve results fromthe
operation of the float device within its confining cylinder on
the steep slope conditions of the Dutch Creek M nes. According to
Fagundes, the approximate 13 degree pitch of these coal seans
causes the float valve to bind within its confining cylinder even
when the machine is in a stationary position (Tr. 3-534, 3-535).
Fagundes has found that this problemcan usually be alleviated
sinmply by noving the machine and this "unsticks" the float inits
cylinder. In short, the novenent or vibration of the nmachine
whil e being noved is enough to overconme the binding effect on the
float valve (Tr. 3-534, 3-535).

Di scussi on

M d- Conti nent states its valves involve a conmpn occurring
probl em (FOOTNOTE 35) when the machi ne was operating it had water

in the
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scrubber tank. After the water was drained the machi ne was not
equi pped to determ ne whether or not the float val ve had
tenmporarily bound up. Because of the nature of the safety device
it is quite probable that the valve was in an operable condition
when the required weekly exam nati on had been perfornmed the day
before the order was issued by |Inspector G bson

M d- Continent's argument is msdirected. The violation
exi sts here because the low | evel water float switch did not shut
off the Einco when the water was drained. Md-Continent's
evi dence does not rebut that issue.

Concerning the issue of unwarrantable failure: The
i nspector’'s testinmony of violations relating to diesel equipnent
and the issuance of simlar citations is sinply too broad to
clearly establish unwarrantable failure by repetitious conduct.
In short, in the absence of nore specific and detail ed evi dence
as to this equipnent, | conclude Md-Continent's conduct only
constituted ordinary negligence and not aggravated conduct as
requi red by Enery.

For the foregoing reasons, the allegations of unwarrantable
failure should be stricken. Further, Oder No. 3223185, as
anmended, should be affirnmed under section 104(a).

In assessing a civil penalty | consider both the operator's
negli gence and the gravity of the violation to be | ow. Concerning
negligence, it appears some water was in the reservoir. Further
the equi pment had been checked the previous day. The presence of
some water in the reservoir also essentially negates a
probability of a fire. In view of this factor I also deemthe
gravity to be | ow.

M d-Continent's prior history indicates the conpany was
assessed and paid 79 violations of O 75.316 in the two years
endi ng January 19, 1988. In the period before January 30, 1986,
t he conpany was assessed and paid 125 viol ations of the
regul ation. | consider the operator's prior history to be only
noder ately adverse inasnmuch as ventilation plans can involve a
myriad of circunstances.
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Rock Dusting in 103 Longwall on
Non- Produci ng Shift

This portion of the decision considers Order No. 3223220
alleging a violation of 30 C.F.R 0O 75.403. (FOOTNOTE 36)

The narrative of the order reads as foll ows:

The rock dust applied to the lower rib and the floor of
the lower tail gate entry of the active 103 | ongwal
section was not maintained in such quantity that the
conmbi ned m ne dusts was at | east 80 percent. The
substandard rock dust began at survey station 7250 and
extended outby (toward the face) for 40 feet. Water was
not squeezed from a handful of the conbined m ne dusts.
One spot nine dust sanple was collected to substantiate
this condition.

The Evi dence

MSHA [ nspector PHILLIP R G BSON, JR issued this order in
the return air entry of the longwall section on January 15, 1988.

At the tine there was a nmning crew of eight to ten mners in the
ar ea.

The inspector observed float coal dust in the air, on the
coal ribs as well as on the nine floor. The area he observed
appeared to be dark. Generally operators use rock dust when
wor ki ng. There were small amounts of rock dust on the ribs and fl oor
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The purpose of rock dust is to render coal dust inert. The rock
dust can be applied by hand or by using a high pressure hose and
a water mx

Upon entering the area, Inspector G bson concluded that the
activities being conducted in the longwall were preparatory to
m ning. The mning process itself generates coal dust (Tr.
3-367).

I nspector G bson further agrees the cited | ocation was
directly inby the 103 longwall tailgate (Tr. 3-456).(FOOINOTE 37) The
i nspector also indicated that the 40 foot area located in this
entry was not maintained to an inconbustible |evel of 80 percent.
This condition presented a reasonably likely hazard in the event
of a mine fire or explosion. According to the inspector, if
i ncombustibility of coal is not maintained it can contribute to
the propagation of a fire and/or explosion (Tr. 3-381).

GEORGE PREW TT, a nenber of M d-Continent's safety
departnment, testified that when the order was issued the conpany
was conducting a stress-relief programon the 103 | ongwall face
(Tr. 3-634, 3-635). By this program areas of stress are
identified by drilling holes into the face and in the tailgate
area. Upon detection of such stress, the holes are | oaded with
perm ssi bl e expl osi ves and detonated. Because of the severity of
past outbursts, no nmning is performed in the 103 | ongwal
section until all stress-relief operations are conpl et ed( FOOTNOTE 38)
(Tr. 3-692, 3-695).



~2506

The 40 foot area described in Inspector G bson's order as not
properly maintained was the by-product of the approved
stress-relief program This area had been created as a result of
coal detonated fromthe rib by the explosive de-stressing of the
area on a preceding shift (Tr. 3-501).

Di scussi on

M d- Conti nent states(FOOTNOTE 39) the Secretary interprets her
regul ation to mean that at no tinme can any area of a mne, no
matter how small, be allowed to exceed the inconmbustibility
requi rements of the regul ation.

This argunent overstates the facts. The record shows only a
three-foot area was wi thout rock dust but a violation of 30
C.F.R 0O 75.403 neverthel ess exi st ed.

| agree with Md-Continent that the situations involved here
do not support the finding of unwarrantable failure as defined by
the Conmission in Enery. The order was witten between the
stress-relief detonation and the next schedul ed production shift.
The all egation of unwarrantable failure should be stricken.

In assessing a civil penalty the operator's negligence is
| ow since the snmall area | acking rock dust was the by-product of
the stress-relief program | consider the gravity to be noderate.
M d- Continent's evidence shows its coal is not readily
conbusti bl e. However, float coal dust can clearly and quickly
propagate a fire.

The operator's prior history is favorable. In the two years
endi ng January 19, 1988, the conmpany was assessed and paid 15
violations of O 75.403. In the period before January 20, 1986,
the conpany was assessed and paid for 27 violations of the
regul ati on.

Accunul ations in and Conpacti on of
103 Longwal | Headgat e Roadway
Duri ng Non-Produci ng Shift

This portion of the decision considers three orders issued
on January 20, 1988.
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Order No. 3223445 alleges a violation of 30 C.F. R 0O 75.400
(accumul ations, cited supra), page 31

The narrative portion of the order reads as follows:

Fine, dry coal dust was not cleaned up but allowed to
accurul ate on the floor of the intake roadway of the
103 longwal | section. Beginning at the startline and
extending inby for 57 feet, 10 feet in width, and
ranging from1l inch to .5 inches in depth [sic] the
accurul ation lay on the mne floor.

Order No. 3223446 alleges a violation of 30 CF. R 0O 75.403
(rock dust, cited supra, page 49.

The narrative portion of the order reads as foll ows:

The rock dust applied to the m ne floor of the intake
roadway of 103 |ongwall section, beginning at the
startline and extending inby for 57 feet, was not

mai ntai ned in such quantity that the inconbustible
content of the conbined dry mne dusts was [sic] at

| east 65 percent.

One spot nmine dust sanple was collected to substantiate
this condition.

Order No. 3223447 alleges a violation of 30 C.F. R 0O 75. 316,
(ventilation plan), cited supra, page 25.

The narrative portion of the order reads as foll ows:

The operator's approved ventil ati on system and net hane
and dust control plan was not being followed in the
active intake roadway for 103 | ongwall section.

Begi nning at No. 7 slope and extending inby to the
startline of 103 longwall, the roadway was not danpened
with water or calciumchloride so as to pronote
conpacting of the m ne dusts.
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The Evi dence

Order No. 3223445

PHILLIP R A BSON, JR, an MSHA inspector, issued this order
on January 20, 1988. As he stated in his order he observed dry,
finely pulverized coal dust on the coal floor

The readily visible dust was one to five inches deep, 57
feet long and 10 feet in wdth.

Rubber-tired di esel equi pment had used the roadway. In
addition, there was foot traffic fromthe six to twelve-nman crew
entering the 103 working section. There was dust in the air. The
left rib had fallen to the mne floor

The hazard here: accurul ated coal dust could becone airborne
and enter the working section. If an explosion occurred at the
face it would propagate as well as add fuel to the fire.

The inspector agreed that this violation involved the
unwarrantabl e failure of the operator to conply because of the
dryness, the fineness and the |ocation of the coal dust. Also,
the area was subject to a pre-shift exam nation. The pre-shift
exam ner stated no hazardous conditions were observed. The
exam ner shoul d have seen the conditions and taken corrective
action.

M. G bson argued there was no mining in progress but there
were jacketed power cables in the area. There was no ot her source
that coul d have caused an expl osi on.

Exhibit R-16 shows all mne floor violations for 1987
i nvol vi ng accumul ati ons. For the two-year period before Order No.
3223445 was issued the inspector found 104 violations of these
orders, 33 related to this mne, so the remaining 77 must have
related to the Dutch Creek Mne. Inspector G bson interprets
section 75.400 to the effect that there can never be an
accumrul ati on of coal on the mne floor

Order No. 3223446

This order, a violation of O 75.403, involves a failure to
apply rock dust. It enconpasses the exact |ocation of the
previ ous order (No. 3223445).

The area in the intake air did not appear to be 65 percent
rock dust. A sanple was taken and sent to the |lab at M. Hope,
Vi rgini a.

The purpose of the rock dust requirenent is to inert
conmbustibility of coal dust on the coal floor. The hazard: coa
dust can hel p propagate a nine fire.
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This particular roadway on an intake escapeway is used by
di esel - power ed equi pnent and mners traveling on foot.

El ectrical power cables in the area could be a source of
ignition. The area has 80,000 CFM novi ng across the face.
Order No. 3223447

This order constitutes a violation of the conpany's
ventilation plan as contained in paragraph 3.10 on Exhibit P-14,
i nvol ved an un-danpened roadway. The cited area involved 250 feet
of roadway ending in the areas involved in the two previous
orders.

On January 20, 1988, this area was dry, dusty and there was
no calciumchloride on it.(FOOTNOTEE 40) Cal cium chl ori de causes dust
particles to becone conpacted. When applied the mne dust is |ess
likely to becone airborne and that reduces the possibility of an
expl osi on.

Col d weat her inhibits the action of cal ciumchloride.

The inspector has issued previous citations concerning the
| ack of calciumchloride on the operator's roadways.

This area is subject to a pre-shift exam nation. But no
vi ol ati on had been noted by the pre-shifter

Rl CHARD REEVES and GEORGE PREW TT testified for
M d- Conti nent and indicated the attenpted renoval of the
accunul ations with equi pnment resulted in further tearing up and
deterioration of the mne floor. In order to abate the order to
the satisfaction of the inspector, the accunul ations had to be
renoved by hand (Tr. 3-640, 3-641).

To reduce any hazard M d-Continent was in fact in the
process of applying calciumchloride to the accumnul ati ons( FOOTNOTE 41)

but they were having a difficult time getting it to conpact (Tr. 3-707).
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Under the conditions at the Dutch Creek mines, treatnent with
calciumchloride is the only feasible course of action avail abl e
to deal with accunul ati ons such as these. At the time of this
order there was, in the Rock Tunnels Project and the Dutch Creek
No. 1 and No. 2 mines, approximately 33,000 feet of roadway (Tr.
3-719, 3-720). Al of the roadways located in the Dutch Creek No.
1 Mne consist of a coal floor.(FOOTNOTE 42) In the course of
transporting nmen and material through these entries with
rubber-tired equi pment, areas of the soft coal floor will be
pul veri zed and accunul ations will form (Tr. 3-620).(FOOTNOCTE 43) To
require Md-Continent in addition to their regularly schedul ed
cl ean-up program to renove all such accunul ati ons by hand woul d,
as testified by Reeves, require that all mners be continuously
assigned to accunul ation renmoval (Tr. 3-719).

At this tinme, however, the Coal Basin was experiencing a
col d weat her snap(FOOTNOTE 44) which further reduced the already | ow
relative humdity of the mine air. Wth |ower hunmidity, the | ow
tenperatures adversely affected the effectiveness of the cal cium
chloride by reducing the amount of noisture which the chenica
wi || absorb and by increasing the evaporative effect the mne
ventilation has on a roadway.

Under the activity schedule, material haulage is not usually
performed on the sane shift as the de-stress drilling (Tr.
3-483). At the time when these orders were issued there was no
reason for diesel machinery to be traveling on the 103 intake
entry roadway. During this tinme, the only diesel equipnment
observed by G bson was the machi nes subsequently brought into the
section to attenpt to abate the orders (Tr. 3-644).

There were no power cables in the 103 intake. Al electrica
power cables entering the 103 |ongwall section were |located in
the | ower, conveyor belt entry (Tr. 3-646).



~2511
Di scussi on

M d- Conti nent argues the inspector's first two orders were
an unreasonabl e nultiplication of charges.

It is clear fromthe record that the only aspect which can
be seen as differentiating Oder No. 3223445 from No. 3223446 is
the regul atory sections under which they were witten.

However, | reject Md-Continent's position: the purpose of
the Act is to provide for the safety of the miners. It would be
contrary to the intent of the Act if an operator could avoid a
citation on the basis that it violated a different mandatory
st andar d.

The Conmi ssion has previously ruled that the Mne Act does
not permt an operator to shield itself fromliability because it
violated a different, but related, mandatory standard. El Paso
Rock Quarries, Inc., 3 FMSHRC 35, 40 (1981).

The conpany's view that the accumul ati ons were de mninus is
rejected. The inspector’'s testinony indicates such accunul ati ons
were, in fact, not miniml. The coal dust was one to five inches
deep for 57 feet.

I nspector G bson believed these accumul ati ons presented a
respirabl e dust hazard. Wtness Prewitt, trained in respirable
dust, expressed a contrary view (Tr. 3-652). It is clear no
respirable dust tests were taken. Since M d-Continent was not
cited for violating the respirable dust regulation, it is
unnecessary to explore this issue.

Concerning the allegations of unwarrantable failure: the
evidence as to the initial two orders fails to indicate any
aggravat ed conduct as required by Emery. As to the third order
M d- Conti nent was attenpting to apply calciumchloride but the
operator was largely frustrated by the cold tenperature. Al
al l egations of unwarrantable failure should be stricken since
M d-Continent's attenpt to conmply negates a finding of
unwarrantability.

M d- Continent's remai ning views(FOOTNOTE 45) relate to assessing a
civil penalty. In short, Md-Continent clains there are no
significant health or other hazards in these orders. But | reject
M d- Conti nent's position. The foregoing sunmary of the evidence
i ndicate the violative conditions existed.
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The negligence involved in each order is |low since relatively
smal | areas of the violative condition existed. But | further
consider the gravity high since the accumul ations of dry coa
dust can readily propagate a mne fire. It necessarily follows
that I am not persuaded by M d-Continent's evidence seeking to
establish that its coal "needs help" to burn. This may be true of
the coal itself but coal dust is certainly a nore volatile
product.

The operator's prior history as to violations of 0O 75.400, O
75. 403 and 0O 75. 316 have been previously discussed.

For the foregoing reasons Order Nos. 3223445, 3223446 and
3223447 should be affirmed under section 104(a) of the Act.

Exposed El ectrical Wring in Lanphouse

This portion of the decision addresses Order No. 3223124
alleging a violation of 30 C.F. R 0O 77.502( FOOTNOTE 46)

The narrative portion of the order reads as follows:

The energi zed 110VAC [sic] circuits located in the wal
about 4 1/2 feet about the floor in hallway at old #1
m ne | anp house was [sic] not properly nmaintained in
that the recordi ng gage had been renoved creating an
openi ng about 14 x 14 inches with the energized parts
exposed.



~2513
The Evi dence

On Decenber 18, 1987, Dougl as El swick, an MSHA el ectrica
speci alist, inspected the old | anmphouse. Soneone had rempved an
anperage nmeter and left sone of its energized parts exposed in
the hallway. There were two bare wires 4 1/2 feet off the ground.
The hallway was in use and the wires had been exposed for three
and one-hal f weeks.

The 110 volts are hazardous and can cause a fatality. The
circuit should have been renmoved with the fixture.

The inspector concluded the violation was due to the
unwarrantabl e failure of the operator to conply because of the
| ocation of the bare wres.

On cross-exam nation, the inspector agreed only a few mners
would go into the area of the exposed wires (Tr. 2-369). The
wires were in a hallway to the old mai ntenance and
super-intendent's office (Tr. 2-368). In addition, the
Br eeden( FOOTNOTE 47) House operator would have no reason to go in this
hal | way even though he used the shop which was a part of the
overall, old 1 - Mne | anphouse (Tr. 2-368).

Di scussi on

M d- Conti nent states(FOOTNOTE 48) this is an exanple of poor
wor kmanshi p but the operator argues the severity was m sjudged by
the inspector. In particular, as the inspector stated, the
energi zed 110-volt wiring was alnost flush with the wall (Tr. 2-302).

I am not persuaded by M d-Continent's argunent. \Wether the
energi zed wires are "alnost" flush or conpletely flush with a
wal | does not reduce the hazard.

M d- Conti nent further states the inspector m sjudged the
Emery criteria relating to unwarrantable failure.

| agree. The record establishes only ordinarily negligence
on the part of Md-Continent. In the absence of aggravated
conduct the allegations of unwarrantable failure should be
stricken. The violation should be affirnmed under section 104(a)
of the Act.
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In assessing a civil penalty | consider the operator's negligence
to be high. The operator renoved part of a fixture but |eft
exposed wires. This condition was pernmitted to exist for three
and one-half weeks. Electrical wiring that is "alnost" flush with
the wall is still a potentially dangerous condition within the
meani ng of O 77.502.

| further consider the gravity of the violation to be high
since energized wires of this type could cause a fatality or
severe burns to a mner.

M d-Continent's prior history is favorable. In the two years
endi ng January 19, 1988, the conpany was assessed and paid for
six violations of O 77.502. Before January 20, 1986, the conpany
was assessed and paid for five such violations.

Di stance Between 103 Longwal | Face Shiel ds
and No. 2 Headgate Packwal

This portion of the decision addresses Order No. 3223121
alleging a violation of 30 C.F. R 0O 75.200.

Inits brief, Md-Continent states(FOOTNOTE 49) this order was
contested because of an erroneous belief that the inspector had
incorrectly nmeasured the di stance between the packwall and the
face shields. However, the evidence at the hearing established
that the inspector correctly neasured such di stance. Accordingly,

M d- Continent has withdrawn its request for a hearing.

For good cause shown, M d-Continent's notion should be
granted. The order and proposed civil penalty should be affirned.

Furt her Discussion of Civil Penalties

The criteria not heretofore discussed in connection with the
assessnment of civil penalties involve the size of M d-Continent,
the effect of penalties on the operator's ability to continue in
busi ness and whet her the operator denonstrated good faith in
attenpting to achi eve pronpt abatement.

At the hearing the parties stipulated that Md-Continent's
size is evidenced by the production tons contained in the
Secretary's proposed assessnent (Exhibit A attached to petition).
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Based on the stipulation it appears the conpany is small since it
produces 666,582 tons of coal; the mine involved here produces
277,194 tons.

The record here indicates M d-Continent denpnstrated
statutory good faith by pronptly abating the violative
condi ti ons.

Whet her the penalties assessed here woul d affect the
operator's ability to continue in business was an issue presented
in the case. (FOOTNOTE 50)

M d-Continent's witness DAVID POWNELL, financial planner and
engi neer, testified the conpany had incurred an el even and
one-half mllion dollar shortfall. As a result of this shortfal
t he conpany couldn't pay a $2500 penalty to MSHA but it could
shift funds within its operating accounts. However, the conpany
had no noney in the bank (Tr. 17, 18, 37, In Canera, Decenber 1,
1988), Wtness Powell's linited testinony also indicated other
indicia to the effect that the conmpany was financially strapped.

Di scussi on

M d- Conti nent's evidence does not persuade ne that the
penal ti es assessed herein would affect the conpany's ability to
continue in business. As a threshold matter Powell's opinion is
based on a financial business plan and various coal contracts
(Tr. 4 - 8, In Canera (not sealed)).

I am not persuaded. As a threshold matter the financial plan
itself and its underlying docunents were not offered in evidence.
In addition, nore persuasive evidence of inability to continue in
busi ness woul d consi st of such basic accounting documents as
income tax returns and profit and | oss statenents.

In sum Md-Continent's proof failed on this issue.
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The Secretary's proposed penalties for each of the violations
range between a | ow of $1100 and a high of $1500

In considering all of the statutory criteria herein | deem
the penalties as assessed in the order of this decision are
pr oper.

Bri ef

M d- Continent has filed a detailed post-trial brief which
has been nost hel pful in analyzing and defining the issues.
have revi ewed and considered this excellent brief. However, to
the extent it is inconsistent with this decision, it is rejected.

ORDER

Based on the findings of fact and concl usi ons of |aw as
stated herein | enter the follow ng order

VEST 88-231

1. Order No. 3223449 (Frozen waterlines during winter): the
al | egations of unwarrantable failure are stricken.

This order is affirmed under Section 104(a) and a civi
penalty of $300 is assessed.

2. Order No. 2832627 (Wekly exam nation of seals and
pl acing date, time and initials): this order and all proposed
penal ties therefor are vacated.

WEST 88-230

3. Order No. 2832624 (Failure to exam ne inaccessible
seals): the allegations of S&S as well as unwarrantable failure
are stricken.

This order is affirmed under Section 104(a) and a civi
penal ty of $225 is assessed.

4, Order No. 2832625 (Failure to exam ne inaccessible
seals): the allegations of S&S as well as unwarrantable failure
are stricken.

This order is affirmed under Section 104(a) and a civi
penal ty of $225 is assessed.
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5. Order No. 3076182 (Einto emergency full cut-off blocked with a
paper rag): this order, as anended, is affirmed and a civi
penalty of $1,500 is assessed.

6. Order No. 3076185 (Accunul ations of coal in crosscut 47):
the allegations of unwarrantable failure are stricken.

This order is affirmed under Section 104(a) of the Act and a
civil penalty of $200 is assessed.

7. Order No. 3076189 (Ei nto exam nations, place of
mai ntai ning records): this order and all proposed penalties
t heref or are vacat ed.

8. Order No. 3076190 (Al um num overcasts): the allegations
of unwarrantable failure are stricken.

This order is affirmed under section 104(a) and a civi
penalty of $175 is assessed.

9. Order No. 3076193: (Power-center, failure to record
weekly notations): the allegations of unwarrantable failure are
stricken.

This order is affirmed under Section 104(a) and a civi
penalty of $50 is assessed.

10. Order No. 3076194: (Power-center, failure to record
weekly notations): the allegations of unwarrantable failure are
stricken.

This order is affirmed under Section 104(a) and a civi
penalty of $50 is assessed.

11. Order No. 3076195: (Power-center failure to record
weekly notations): the allegations of unwarrantable failure are
stricken.

This order is affirmed under Section 104(a) and a civi
penalty of $75 is assessed.

12. Order No. 3223121 (Distance between | ongwall face
shi el ds and headgate packwal | ): respondent has withdrawn its
request for a hearing.

This order is affirmed and the proposed civil penalty of
$1,100 is affirnmed.
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13. Order No. 3223122 (Longwall return escapeway, whether
passable): the allegations of unwarrantable failure are stricken

This order is affirmed under Section 104(a) and a civi
penalty of $275 is assessed.

14. Order No. 3223124 (Exposed electrical wiring in
| anp- house): the allegations of unwarrantable failure are
stricken.

This order is affirmed under Section 104(a) and a civi
penalty of $250 is assessed.

15. Order No. 3223125 (Accumul ations of | oose dry coal in
Crosscut 49): the allegations of unwarrantable failure are
stricken.

This order is affirmed under Section 104(a) and a civi
penal ty of $200 is assessed.

16. Order No. 3223159 (Lack of cal ciumchloride and water on
mne floor): the allegations of unwarrantable failure are
stricken.

This order is affirmed under Section 104(a) and a penalty of
$150 i s assessed.

17. Order No. 3223185 (Mai ntenance of Robert Shaw val ve):
the allegations of unwarrantable failure are stricken

This order is affirmed under Section 104(a) and a civi
penalty of $125 is assessed.

18. Order No. 3223207 (Frozen waterlines during winter): the
al l egations of unwarrantable failure are stricken.

This order is affirmed under Section 104(a) and a civi
penalty of $125 is assessed.

19. Order No. 3223220 (Rock dusting in Iongwall on
nonproduci ng shift): the allegations of unwarrantable failure are
stricken.

This order is affirmed under Section 104(a) and a civi
penalty of $150 is assessed.
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20. Order No. 3223445 (Accumul ations in and conpaction of 103
| ongwal | headgate roadway): the allegations of unwarrantable
failure are stricken.

This order is affirmed under Section 104(a) and a civi
penalty of $275 is assessed.

21. Order No. 3223446 (Failure to apply rock dust on in-take
roadway): the allegations of unwarrantable failure are stricken.

This order is affirmed under Section 104(a) and a civi
penalty of $275 is assessed.

22. Order No. 3223447 (Roadway not danpened with water or
calciumchloride): the allegations of unwarrantable failure are
stricken.

This order is affirmed under Section 104(a) and a civi
penal ty of $275 is assessed.

John J. Morris

Adm ni strative Law Judge
AAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
FOOTNOTES START HERE
~FOOTNOTE_ONE

1. All of the orders in these cases were issued under

section 104(d)(2) of the Act. The parties further stipulated the
orders were witten while the (d) series was in effect.

~FOOTNOTE_TWO
2. Post-trial Brief at 3.

~FOOTNOTE_THREE
3. The cited regul ation provides as foll ows:

0 75.1100-3 Conditions and exam nation of firefighting
equi pnment .

Al firefighting equi pment shall be nmaintained in a
usabl e and operative condition. Chem cal extinguishers shall be
exam ned every 6 nmonths and the date of the exami nation shall be
written on a permanent tag attached to the extinguisher

~FOOTNOTE_FOUR
4. A valve, protected fromfreezing, was | ocated near the
punp that can put water into the system (Tr. 1-242).

~FOOTNOTE_FI VE

5. See section 101(c) of the 1977 Mne Act, and 30 CF.R 0O
44,13 which expressly states, "The proposed decision shall becone
final upon the 30th day after service thereof unless a request
for hearing has been filed . " [ Enphasi s added].

~FOOTNOTE_SI X
6. Managenent felt that such an inplenmentation would further
agitate what was then already perceived as a hostile and



adversary relationship with MSHA. (Tr. 1-247, 1-267).

~FOOTNOTE_SEVEN

7. Various nethods were attenpted by managenent to achieve
conpliance with 30 CF. R 0O 75.1101-2(b). In this time period,
the water in the line was |eft running. When that proved to be
unsuccessful, an antifreeze solution was added to the running
wat er. Al though these neasures hel ped, portions of the waterline
still froze during the colder weather (Tr. 1-267, 1-268).

~FOOTNOTE_EI GHT

8. Permitting the water to be left running works as |long as
there is an underground supply of water. After the water supply
is exhausted there is a very pragmatic question of what do you do
for water to put into the firefighting line and for respirable
dust suppression on the mning machinery.

~FOOTNOTE_NI NE

9. This system consists of a power center (transforner) and
belt-drive (electrical notor) |ocated at crosscut No. 27. A high
vol tage cabl e extending from 1-M ne for an approxi mate di stance
of 2,000 feet supplies power to this electrical system (Tr.
1-111).

~FOOTNOTE_TEN
10. The cited regul ation provides as follows:

O 75. 305 Weekly exani nations for hazardous conditions.
[Statutory Provisions]

In addition to the preshift and daily exam nations
required by this Subpart D, exam nations for hazardous
conditions, including tests for nethane, and for conpliance with
the mandatory health or safety standards, shall be nade at |east
once each week by a certified person designated by the operator
in the return of each split of air where it enters the main
return, on pillar falls, at seals, in the main return, at |east
one entry of each intake and return aircourse in its entirety,

i dl e workings, and insofar as safety considerations permt,
abandoned areas. Such weekly exami nations need not be nmade during
any week in which the mne is idle for the entire week, except
that such exam nation shall be nade before any other mner
returns to the mne. The person nmaki ng such exam nati ons and
tests shall place his initials and the date and tine at the

pl aces examined, and if any hazardous condition is found, such
condition shall be reported to the operator pronptly. Any
hazardous condition shall be corrected i mediately. If such
condition creates an i mm nent danger, the operator shall w thdraw
all persons fromthe area affected by such condition to a safe
area, except those persons referred to in section 104(d) of the
Act, until such danger is abated. A record of these exam nations,
tests, and actions taken shall be recorded in ink or indelible
pencil in a book approved by the Secretary kept for such purpose
in an area on the surface of the mine chosen by the mne operator
to minimze the danger of destruction by fire or other hazard,
and the record shall be open for inspection by interested
persons.



~FOOTNOTE_ELEVEN

11. M d-Continent urges that this investigation was not, as
it could appear, conducted in preparation for litigation
Instead, this investigation was conducted by the M d-Conti nent
Safety Department in performance of its duty to ensure conpliance
with the 1977 Mne Act. Had this investigation revealed that the
requi red exam nations had not in fact been made, the exanmi ner
Billington, would have been discharged (Tr. 1-143).

~FOOTNOTE_TWELVE
12. The results of this investigation were |later tel ephoned
to Smith by Md-Continent Manager, David A. Powell (Tr. 1-88).

~FOOTNOTE_THI RTEEN

13. While conducting the joint search with Smth, neither
Powel | nor Smith (neither of whom had a day-to-day famliarity
with this mne area) could discern any regular pattern or
sequence fromBillington's prior exam nation tines, dates and
initials (Tr. 1-244).

~FOOTNOTE_FOURTEEN
14. Md-Continent's brief at 20.

~FOOTNOTE_FI FTEEN

15. Floor "heave" or "heaving" is a mining termwhich refers
to the convergence of the mne roof and floor. Rock and/or coa
bursts are incidents of sudden and | arge scal e convergence
between the roof and floor as a result of overburden pressures on
the m ned seam Heaving is normally incident to deep mnes such
as the Dutch Creek mnes of Md-Continent.

~FOOTNOTE_SI XTEEN

16. In making an exam nation froma renote |ocation the
i nspector can rely on a nunber of things. These include 1) the
snell fromthe gob area, 2) whistling sounds, 3) line brattice
flapping, 4) flane resistant devices, 5) rattling nenbers, 6)
fl oor heave possibly causing buckling in the seal, 7) nethane
nmet honeter and fl ane detector.

~FOOTNOTE_SEVENTEEN
17. The cited regulation reads as foll ows:

0 75.316 Ventilation system and net hane and dust
control plan.

[Statutory Provisions]

A ventilation system and net hane and dust control plan
and revisions thereof suitable to the conditions and the m ning
system of the coal mne and approved by the Secretary shall be
adopted by the operator and set out in printed formon or before
June 28, 1970. The plan shall show the type and | ocation of
mechani cal ventilation equi pnent installed and operated in the
m ne, such additional or inmproved equi pmrent as the Secretary may
require, the quantity and velocity of air reaching each working
face, and such other information as the Secretary may require.



Such plan shall be reviewed by the operator and the Secretary at
| east every 6 nonths.

~FOOTNOTE_EI GHTEEN

18. An underground coal mine fire that occurred on Decenber
19, 1984, in Enmery County, Uah. Investigation at WI berg
reveal ed the fire propagated due to the | ower heat tol erance of
al umi num ventilation controls as contrasted to other controls
such as steel or block and nortar (Tr. 2-180).

~FOOTNOTE_NI NETEEN
19. The diesel Einco matter is discussed, infra, in
connection with Order Nos. 3076185, 3223125 and 3223159.

~FOOTNOTE_TWENTY
20. The grading of the roadway resulted in the issuance of
Orders Nos. 3076185 and 3223125, infra.

~FOOTNOTE_TWENTYONE
21. This standard reads as foll ows:

O 75. 1725 Machi nery and equi pnment; operation and
mai nt enance

(a) Mobile and stationery machi nery and equi pnent shal
be maintained in safe operating condition and nachi nery or
equi pnent in unsafe condition shall be renobved from service
i mredi ately.

~FOOTNOTE_TWENTYTWO
22. Brief at 30.

~FOOTNOTE_TWENTYTHREE
23. See the orders re accunul ations, this page, et seq.

~FOOTNOTE_TVEENTYFOUR
24. The cited standard reads:

0 75. 400 Accunul ati on of conbustible materials
[Statutory Provision]

Coal dust, including float coal dust deposited on
rock-dusted surfaces, |oose coal, and other conmbustible
materials, shall be cleaned up and not be permitted to accunul ate
in active workings, or on electric equipnent therein

~FOOTNOTE_TWVENTYFI VE

25. For a discussion of the effect of anmbient humidity upon
cal cium chl ori de see the discussion concerning Orders Nos.
3223445, 3223446 and 3223447.

~FOOTNOTE_TWVENTYSI X
26. Post-trial brief at 37.

~FOOTNOTE_TWENTYSEVEN
27. Brief at 38.



~FOOTNOTE_TWVENTYEI GHT
28. The Einto 935 was not a machi ne operated inby the | ast
open crosscut (Tr. 2-341).

~FOOTNOTE_TVEENTYNI NE
29. The cited regulation reads as foll ows:

Housi ng of underground transformer stations,
battery-chargi ng stations, substations, conpressor stations,
shops, and pernmanent punps.

[Statutory Provisions]

Under ground transformer stations, battery-charging
stations, substations, conpressor stations, shops, and permanent
punps shall be housed in fireproof structures or areas. Air
currents used to ventilate structures or areas enclosing
el ectrical installations shall be coursed directly into the
return. Other underground structures installed in a coal m ne as
the Secretary nmay prescribe shall be of fireproof construction.

~FOOTNOTE_THI RTY
30. Brief at 43.

~FOOTNOTE_THI RTYONE
31. The cited regulation provides as follows:

0 75.1704 Escapeways
[Statutory Provisions]

Except as provided in O 75.1705 and 75.1706, at | east
two separate and distinct travel abl e passage-ways which are
mai ntai ned to insure passage at all tinmes of any person
i ncl udi ng di sabl ed persons, and which are to be designhated as
escapeways, at |east one of which is ventilated with intake air
shall be provided from each working section continuous to the
surface escape drift opening, or continuous to the escape shaft
or slope facilities to the surface, as appropriate, and shall be
mai ntai ned in safe condition and properly marked. M ne openings
shal |l be adequately protected to prevent the entrance to the
underground area of the mine of surface fires, funmes, snoke and
fl oodwater. Excape facilities approved by the Secretary or his
aut horized representative, properly maintained and frequently
tested, shall be present at or in each escape shaft or slope to
allow all persons, including disabled persons, to escape quickly
to the surface in the event of an energency.

~FOOTNOTE_THI RTYTWO
32. Brief at 44, 45.

~FOOTNOTE_THI RTYTHREE
33. Webster's New Col | egiate Dictionary at 595.

~FOOTNOTE_THI RTYFOUR

34. A scrubber tank is a stainless steel water tank affixed
to the machi ne. The engi ne exhaust of the machine is routed
through this water tank to cool the exhaust fumes to the point
where they will not present the hazard of a possible coal and/or



nmet hane ignition (Tr. 3-338).

~FOOTNOTE_THI RTYFI VE
35. Brief at 49.

~FOOTNOTE_THI RTYSI X
36. The cited regulation, in its relevant part, provides as
fol |l ows:

0 75. 403 Mai ntenance of inconbustible content of rock
dust.
[ Statutory Provision]

Where rock dust is required to be applied, it shall be
di stri buted upon the top, floor, and sides of all underground
areas of a coal mne and nmintained in such quantities that the
i ncombusti bl e content of the conbined coal dust, rock dust and
ot her dust shall be not |ess than 65 per centum but the
i ncombusti ble content in the return aircourses shall be no | ess
than 80 per centum.

~FOOTNOTE_THI RTYSEVEN

37. The 103 m ning section consists of an advanci ng | ongwal
panel . Under this unique system of mning no roomand pillar
devel opnent is required. |Instead, the mechani zed nmachi nery
constituting the |Iongwall equi pment set advances directly into
the virgin coal creating, by packwalls in the headgate and
tailgate entries, ventilation, beltline and roadway entries as
t he panel advances into the virgin block of coal (Tr. 3-633).

Because the 103 longwall utilizes the former 102
I ongwal | headgate as the 103 longwall tailgate, this "Zed"
configuration, uniquely, has areas inby the working face. This
inby area is a de-stress drilling area, and the stress-relief
wor k caused the area conpl ai ned of by the inspection (See, EXx.
R-22) .

~FOOTNOTE_THI RTYEI GHT

38. Because of the time requirements required in the
stress-relief program actual mning is conducted on only one
shift. In the present case, this shift was the Cshift or
graveyard shift (approximately 2300 to 0700 hours the next
cal endar day) (Tr. 3-692).

~FOOTNOTE_THI RTYNI NE
39. Brief at 51.

~FOOTNOTE_FOURTY
40. Calciumchloride |ooks |ike |arge chunks of salt.

~FOOTNOTE_FOURTYONE

41. Calciumchloride is a hydroscopic chenical which absorbs
wat er fromthe surroundi ng nm ne atnosphere. Wen applied to the
m ne floor, this absorbed water bonds with the floor materia
creating a nore conpact surface which is less likely to generate
dust which can becone airborne in ventilating currents (Tr.
3-649).



~FOOTNOTE_FOURTYTWO

42. The Dutch Creek No. 1 Mne is located in a coal seam
approximately 10 feet thick. Cenerally, entries in this mne are
devel oped to a height of 8 feet. In order to take advantage of
the predom nately good roof conditions in this seam the
remai ning coal is left on the floor rather than on the roof (Tr.
3-700).

~FOOTNOTE_FOURTYTHREE

43. Contrary to the testinmony of Inspector G bson,
M d- Conti nent Coal Basin coal is not a hard coal. In fact, this
coal is one of the softest in the world; under normal conditions,
it is possible to crush Coal Basin with the human hand.

~FOOTNOTE_FOURTYFOUR

44, On the date the present orders were issued, tenperatures
in the Coal Basin, while reaching a | ow of -14 degrees
Fahrenheit, never exceeded a high of 16 degrees Fahrenheit
(Exhibit R-11).

FOURTY~FOOTNOTE_FI VE
45, Brief at 57.

~FOOTNOTE_FOURTYSI X
46. The cited regul ation reads as foll ows:

0 77.502 Electric equipnent; exam nation, testing, and
mai nt enance.

El ectric equi pnment shall be frequently exam ned,
tested, and properly maintained by a qualified person to assure
safe operating conditions. Wen a potentially dangerous condition
is found on electric equi pnent, such equi pnment shall be renpved
fromservice until such condition is corrected. A record of such
exam nations shall be kept.

~FOOTNOTE_FOURTYSEVEN

47. The Breeden House is part of the aggregate handling
system whi ch furnishes the cement material for the 103 longwall's
packwal | s.

~FOOTNOTE_FOURTYEI GHT
48. Brief at 58.

~FOOTNOTE_FOURTYNI NE
49. Brief at 60.

~FOOTNOTE_FI FTY

50. This issue arose in two In Canera Proceedi ngs held
respectively on Decenber 1, 1988 and January 19, 1989. Due to the
sensitive, proprietary and confidential evidence presented on
Decenber 1, 1988, the Presiding Judge sealed certain portions of
the transcript (See order of March 22, 1989). Said evidence
remai ns seal ed subject to further order of the Presiding Judge or
t he Commi ssi on.



The In Canmera aspect of the proceedi ngs of January 19,
1989, was dissol ved by order of the Presiding Judge on Novemnber
20, 1989.



