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FEDERAL M NE SAFETY & HEALTH REVI EW COWM SSI ON
FALLS CHURCH, VA
April 30, 1990

SECRETARY OF LABOR, Cl VIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. KENT 89-186
Petitioner A.C. No. 15-13428-03508
V. Lanham No. 1 M ne

LANHAM COAL CO., I NC.
Respondent
DECI SI ON

Appear ances: Thomas A. Groons, Esq., Ofice of the Solicitor
U.S. Departnent of Labor, Nashville, Tennessee,
for the Secretary of Labor (Secretary);

Fl em Gordon, Esq., Gordon and Gordon, Owensboro,
Kent ucky, for Lanham Coal Co., Inc. (Lanham

Before: Judge Broderick
STATEMENT OF THE CASE

The Secretary seeks a civil penalty for an alleged violation of
30 CF.R [O77.1710(g) because a contractor-truck driver was worKking
in an el evated area where there was a danger of falling, and was not
wearing a safety belt and line. Pursuant to notice, the case was
heard i n Onensboro, Kentucky, on January 17, 1990. Gazi Bokkin and
Janmes Harold Uley testified for the Secretary. Tony Lanhamtestified
for Respondent. The record was kept open for the subm ssion of additiona
evi dence, nanely a copy of the death certificate of Claude J. Daugherty
and a deposition of Wllard Keith, MD. These docunents were received on
February 12 and March 26, 1990. Both parties have filed post hearing
briefs. | have considered the entire record and the contentions of the
parties in making the foll owi ng decision.

FI NDI NGS OF FACT

1. At all tines pertinent to this proceeding, Lanham was the owner
and operator of a surface coal mne in Daviess County, Kentucky, known as
t he Lanham No. 1 M ne.

2. In 1988, the subject mne produced 197,826 tons of coal. It is a
m ne of mnoderate size.
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3. In the 24 nonths prior to the alleged violation involved herein,
Lanham had 17 paid violations, none of which involved 30 C. F.R
077.1710(g). This history.is not such that a penalty otherws
appropriate should be increased because of it.

4. A penalty for the alleged violation will not affect Lanhanis
ability to continue in business.

5. Lanham had a contract with Caney Creek Trucki ng Conpany (Caney)
to haul coal fromthe nmine to Lanhamis coal dock at the river approxi mately
14 miles fromthe mne

6. Caney was owned by Cl aude Daugherty. Daugherty drove one of the
trucks and had ot her enployee coal truck drivers. Caney had 7 or 8 trucks.
Six, 7 or 8 were operated each day hauling coal for Lanham Caney haul ed
under contract with Lanham for approxinmately two and one half years as of
Decenber 29, 1988. Lanham paid Caney by the ton for its services in
haul i ng the coal

7. It was Lanham s practice to call Daugherty at night and tell him
how much coal would be | oaded the next day. The coal was | oaded by a
Lanham end | oader into each truck. The truck driver indicated how nuch
coal he wished to carry. The driver then covered the coal with a tarp
and drove it to Lanhami s dock. The truck was wei ghed and the coal dunped
on the ground. Later it was |loaded into a hopper and taken to a barge on
the river. The truck was wei ghed enpty and returned to the mne for
anot her | oad.

8. Neither Caney nor Claude Daugherty had an MSHA M ne |.D. Number
i n Decenber 1988.

9. Lanham operated end | oaders, dozers and scrapers. It did not
have any coal trucks.

10. Lanham did not furnish any equi pment to Caney and did not
control the manner in which Caney performed its services.

11. Prior to Decenber 29, 1988, Caney's truck drivers, after the
coal was | oaded, tarped their trucks in a parking area off the main hau
road but on nine property.

12. On Decenber 29, 1988, C aude Daugherty drove his truck to
Lanham's mne, had it |oaded with coal at the pit, drove to the top of
the ranp and stopped there to cover the load with his tarp. During this
procedure, he fell fromthe truck approximately 10 feet to the ground.
Daugherty was not secured by a belt or line while tarping the truck.
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13. Daugherty was taken to the Owensboro-Davi ess County Hospita
and transferred two weeks later to the Norton Hospital in Louisville,
Kentucky. He sustained fractures of the right hip, a dislocated right
shoul der, and an apparent vascular injury to the spinal cord.

14. Daugherty died in the hospital on January 22, 1989, of septic
shock follow ng renal failure

15. Fol | owi ng Daugherty's death, Lanhamreported the injury to
MSHA and an i nvestigation was comrenced.

16. On January 23, 1989, coal mine inspector Gazi Bokkin issued
a citation for a violation of 30 C.F. R 0O77.1710(g) because the
contractor-driver was working in an el evated area where there was a
danger of falling and was not wearing a safety belt or |ine.

17. The citation was term nated on February 14, 1989, when a
rei nspection disclosed that coal trucks were "not being tarped on mne
property." The | oaded trucks drove off the m ne property before the
drivers secured the tarps.

18. Daugherty had chronic pancreatitis and an enl arged liver
nei ther of which was related to the fall

19. The evidence does not establish that the fall fromthe truck
on Decenber 29, 1988, caused Daugherty's death on January 22, 1989.

20. The inspector had never previously cited Lanham Caney or any
ot her m ne operator or trucking contractor for a violation involving a
simlar factual situation. He had previously inspected the Lanham
facility and had seen trucks being tarped.

21. None of Lanham s enpl oyees normally worked in the area where
the trucks were tarped.

22. Inspector Bokkin in 20 years as an i nspector and 22 years as
a mner had never observed coal trucks provided with belts or lines for
the person putting a tarp on or renmoving it froma | oaded coal truck
Bokki n did not know that the practice cited was a violation prior to
i ssuing the citation involved in this case.

23. The citation was issued to Lanhamrather than Caney because
at the tine Caney did not have an |.D. nunber.
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24, MSHA has never issued any instructions or bulletins regarding
the duty of a mine to provide safety belts and Iines for use while tarping
trucks.

REGULATI ON
30 CF.R [O77.1710(g) provides in part as follows:
O 77.171

Each empl oyee working in a surface coal nine or

in the surface work areas of an underground coa

m ne shall be required to wear protective clothing
and devi ces as indicated bel ow

* * *

(g) Safety belts and Iines where there is danger of
falling,

| SSUES

1. Whether a mne operator is responsible under the M ne Act
for violations of safety standards by its independent contractors on
m ne property?

2. |If so, whether the evidence establishes a violation of the
standard as charged?

3. If so, what is the appropriate penalty considering the
statutory criteria?

CONCLUSI ONS OF LAW
. JURI SDI CTI ON

Lanhamis subject to the provisions of the Act in the operation of
the subject mine. | have jurisdiction over the parties and subject matter
of this proceeding. A production operator may generally be cited for
vi ol ati ons of mandatory safety standards by independent contractors. The
Secretary has discretion in such cases "to cite production operators as
(s)he [sees] fit." Brock v. Cathedral Bluffs Shale G| Co., 796 F.2d 533
538 (D.C. Cir. 1986). The case cited by Lanham Secretary v. JimWalter
Resources, Inc., 7 FMSHRC 1099 (1985) was based on the Revi ew Comn ssi on
decision in Cathedral Bluffs which was reversed by the Court of Appeals.
See al so Secretary v. Consolidation Coal Conpany, 11 FMSHRC 1439 (1989).
| see no reason to conclude that the Secretary abused her discretion in
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this case when she cited Lanham for the violation comritted by Caney.

1. VIOLATI ON

A coal truck driver who fastens a tarp over a |load of coal in his
truck while standing on the |oad of coal is in danger of falling. 1In the
case before me he did in fact fall. Since he was not wearing a safety belt

or line, a violation of the standard has been established.
I11. GRAVITY

The testinmony establishes that the driver tarping his load is ten feet
or nmore fromthe ground. A fall fromthat height can result in a serious
injury. The fall which resulted here did cause a hip fracture and a
shoul der dislocation. Even though the death of the driver was not shown
to have been caused by the fall, the violation was serious.

I'V. NEGLI GENCE

Until MSHA was notified of the contractor truck driver's death,
nei t her Lanham nor the inspector considered the standard applicable to
the tarping of trucks. The inspector never observed safety belts or |ines
used in such situations in nore than 40 years of mining experience. MSHA
had no standards or guidelines concerning this practice. Lanham had no
specific notice that the practice violated the standard. It would be
absurd under these circunstances to conclude that the violation resulted
from Lanham s negligence. | conclude that it did not.

V. PENALTY

Lanhamis a noderately sized operator. It had 17 paid violations
in the 24 nonths prior to the issuance of the citation involved herein.
It abated the violation pronptly in a manner satisfactory to MSHA.
Considering the criteria in section 110(i) of the Act, | conclude that a
penalty of $250 is appropriate for the violation

ORDER

Based on the above findings of fact and conclusions of law, IT IS
ORDERED:

1. Citation 3297324 i s AFFI RVED.
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2. Respondent Lanham Coal Conpany shall within 30 days of the date
of this decision pay the sum of $250 for the violation found herein.

Janes A. Broderick
Adm ni strative Law Judge
Di stri bution:

Thomas A. Groons, Esq., U.S. Departnent of Labor, Ofice of the Solicitor,
2002 Richard Jones Road, Suite B-201, Nashville, TN 37215 (Certified Mil)

FI em Gordon, Esq., Gordon & Gordon, P.S.C., 1500 Frederica Street,
P. 0. Box 390, Ovensboro, KY 42302 (Certified Mil)



