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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, Cl VIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEST 88-275-M
PETI TI ONER A.C. No. 04-01937-05505
V. Docket No. WEST 89-71-M

A.C. No. 04-01937-05506
SANGER ROCK & SAND
RESPONDENT Sanger Pit and M|

DECI SI ON

Appear ances: Susanne Lewald, Esq., Ofice of the Solicitor
U.S. Departnent of Labor, San Franci sco,
California,
For Petitioner;
J.F. Baun, President, Sanger Rock and Sand,
Sanger, California, pro se

Before: Judge Morris

The Secretary of Labor, on behalf of the Mne Safety and
Heal th Adm ni stration (MSHA), charges respondent Sanger Rock &
Sand (Sanger) with violating two safety regul ationsl
promul gat ed under the Federal Mne Safety and Health Act, 30
U S.C 0801 et seq. (the Act).

After notice to the parties, a hearing on the nerits was
held in Fresno, California on Decenber 13, 1989.

The parties filed post trial briefs.
Threshol d | ssues

In support of its nmotion to dismss, Sanger raises two
i ssues.

Initially, the operator asserts MSHA did not acquire
jurisdiction over it for the reason that the federal governnent has
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failed to conply with Article I, Section 8, Clause 172 of the
United States Constitution. Specifically, it is argued that,
since the United States does not possess fee sinple title to
Sanger's property and since the state of California did not cede
the property to the United States, then the case shoul d be

di smi ssed for lack of "territorial jurisdiction."

Di scussi on

For the purpose of this ruling, | assume the federa
government does not own this property and | further assune the
property has not been ceded to the federal governnent by the
state of California. But | neverthel ess conclude that Sanger's
argunents are msdirected. The cited portion of the Constitution
relied on is a grant of authority relating to the District of
Col unmbi a, the seat of governnent of the United States.

The Constitutional clause relied on by Sanger does not
require that the federal government own property as a
pre-condition to regulating such property.

In support of its position, Sanger relies upon United States
v. Benson, 495 F.2d 475 (1974).

Benson is not controlling. In Benson the defendants therein
were convicted of a robbery that was commtted within the
territorial jurisdiction of the United States. The territoria
jurisdiction of the United States involved in the case was Fort
Rucker, Al abama, a military installation. In view of this fact
the federal mlitary code, by virtue of Clause 17, was the
exclusive law on the mlitary installation
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Since Article I, Section 8, Clause 17 is neither a grant of
authority to regulate mnes nor a restriction on the federa
authority, it is necessary to | ook el sewhere in the Constitution
for such authority.

The grant of authority to regulate mnes rests in the
"Conmerce Clause"3 contained in Article |, Section 8, Clause
3 of the Constitution.

It is apparent, with such a grant of authority, that
Congress enacted the Mne Act and defined comrerce as it relates
to mining. Specifically, in Section 4 of the Act, Congress
st at ed:

Each coal or other mine, the products of which enter
comerce, or the operations or products of which affect
comerce, and each operator of such mne and every

m ner in such mne shall be subject to the provisions
of this chapter.

Further, "Commerce" is defined in the 1969 Act as foll ows:

[ Cl] onmrerce neans trade, traffice, commerce,
transportation or conmuni cati on anong the severa
states, or between a place in a state and any pl ace

out side thereof, or within the District of Colunbia, or
a possession of the United States, or between points
within the same state but through a point outside

t her eof .

The use of the phrase "which affect commerce" in the Act,
i ndicates the intent of Congress to exercise the full reach of
its constitutional authority under the comrerce cl ause. See:
Brennan v. OSHA, 492 F.2d 1027 (2d Cir. 1974); United States v.
Dye Construction Co., 510 F.2d 78 (10th Cir. 1975); Polish
National Alliance v. NLRB, 332 U S. 643 (1977).
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In Perez v. United States, 402 U S. 146 (1971), it was held that

Congress may make a finding as to what activity affects
interstate conmerce, and by doing so it obviates the necessity
for denonstrating jurisdiction under the comrerce clause in

i ndi vi dual cases.

In short, mning is anong those classes of activities which
are regul ated under the Conmerce Clause and thus is anong those
cl asses which are subject to the broadest reaches of federa
regul ati on because the activities affect interstate comrerce.
Marshal | v. Kraynak, 457 F. Supp. 907 (WD. Pa. 1978), aff'd, 604
F.2d 231 (3d Cir. 1979), cert. denied, 444 U S. 1014 (1980).
Further, the legislative history of the Act as well as court
deci si ons, encourage a |iberal reading of the definition of a
mne found in the Act in order to achieve the Act's purpose of
protecting the safety of mners. Westnoreland Coal Conpany v.
Federal M ne Safety and Heal th Revi ew Conm ssion, 606 F.2d 417
(4th Cir. 1979). See also: Godwin v. COccupational Safety and
Heal th Revi ew Commi ssion, 540 F.2d 1013 (9th Cir. 1976), where
the court held that unsafe working conditions of one operation
even if in initial and preparatory stages, influences all other
operations simlarly situated, and consequently affect interstate
conmer ce.

The courts have consistently held that m ning activities
whi ch may be conducted affect comerce sufficiently to subject
the mnes to federal control. See: Marshall v. Kilgore, 478 F
Supp. 4 (E.D. Tenn. 1979); Secretary of the Interior v. Shingara,
418 F. Supp. 693 (M D. Pa. 1978); Marshall v. Bosack, 463 F
Supp. 800, 801 (E.D. Pa. 1978). Likew se, Commi ssion judges have
held that intrastate mning activities are covered by the Act
because they affect interstate commerce. See: Secretary of Labor
v. Rockite Gravel Conpany, 2 FMSHRC 3543 (Decenber 1980);
Secretary of Labor v. Klippstein and Pickett, 5 FMSHRC 1424
(August 1983); Secretary of Labor v. Haviland Brothers Coa
Company, 3 FMSHRC 1574 (June 1981); Secretary of Labor v. Mellott
Trucki ng Conmpany, 10 FMSHRC 409 (March 1988).

In a prior decision involving the Secretary and Sanger
Commi ssi on Judge August F. Cetti ruled agai nst Sanger's
"territorial jurisdictional" argument. Sanger Rock & Sand, 11
FMSHRC 403 (March 1989).

Sanger also argues that the state of California has its own
l aws and regul ations that protect the safety and health of its
citizens. Therefore, the federal government |acks jurisdiction in
California.
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Thi s argunent has been raised in a nunber of cases. Comm ssion
judges have consistently held that state and federal OSHA
statutes do not preenpt the 1977 M ne Act. See: Brubaker-Mann
Inc., 2 FMSHRC 227 (January 1980); Valley Rock and Sand
Cor poration, 4 FMSHRC 113 (January 1982); Black River Sand and
Gravel, Inc., 4 FMSHRC 743 (April 1982); San Juan Cenent Conpany,
Inc., 2 FMSHRC 2602 (Septenber 1980); Sierra Aggregate Co., 9
FMSHRC 426 (March 1987). | agree with these hol dings, and | also
note that section 506 of the 1977 M ne Act pernits concurrent
state and federal regulation. Under the federal supremacy
doctrine, a state statute is void to the extent that it conflicts
with a valid federal statute. Dixie Lee Ray v. Alantic Richfield
Conpany, 435 U.S. 151, 55 L. Ed. 2d 179 (1978); Bradley v. Belva
Coal Conpany, 4 FMSHRC 982, 986 (June 1982).

For the foregoing reasons, Sanger's "territoria
jurisdictional" argument in support of its motion to dismiss is
deni ed.

Sanger also asserts that the Secretary's citaions should be
vacat ed because she has not conplied with 5 U.S.C. 0O 552,4 a
portion of the Adm nistrative Procedure Act.
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In particular, Sanger states the inspector only presented his
I.D. card at the tinme of the inspection. However, the |I.D. card
did not show his title, authority, or other relevant matters.

In dealing with its citizens, Sanger believes the
government, through the federal register, nust at |east show the
i nspector's duties, delegated authority, as well as MSHA's
central and field organizations.

Inits post trial brief Sanger asserts that MSHA's failure
to publish in the Federal Register has adversely affected it as a
menber of the public. Some, but not necessarily all, of the
adverse effects are as follows:

(A) Representatives of the Secretary over-stepping
their authority with no way for the public to know what
that authority is.

(B) Not knowi ng the "chain of command"” in any
gover nment agency renders the public at an extrene
di sadvant age when dealing with that agency.

(C) How, where, and to whom are conplaints registered
in regard to m sconduct by a representative of the
Secretary if the organi zation plans are not published?

(D) Due process is nost inmportant to the public
i ncluding m ne operators, and wi thout the know edge of
how that can be obtained in MSHA' s scheme of operations
| eaves them vul nerable to the whinms of various
i ndi vi dual s.

(E) Assessnents arising fromunauthorized actions of
agency "enpl oyees".

(F) Sanger has been subjected to possible adverse
effects due to an investigation by M. Alvarez (MSHA
i nspector) during which he demanded and received
conpany records to which he may not have had the
authority to see. This investigation took place on
March 3, 1989. A citation was issued and the
di sposition is still pending with adverse effects
likely.
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Sanger also attaches to its brief a federal register
publication 5/ of Friday, March 31, 1978, dealing with a
del egation of authority and assignment of responsibility for mne
safety and health programs. However, Sanger asserts such
publications do not satisfy the A P.A.

The Secretary's contrary positions will be hereafter
consi der ed.

Di scussi on

Publ i cation: Section 552(a)(1) of the A P.A requires each
agency to separately state and publish in the Federal Register
"descriptions of its central and field organi zati on and the
met hods whereby the public may obtain information, nmake
submttals or requests or obtain decisions."

An agency of the federal governnent is defined by 44 U S. C
1501.6 The M ne Safety and Health Admi nistration (MSHA) is
such an agency. However, MSHA has not conplied with this above
cited A P. A

The Secretary's post trial brief does not refer to any
rel evant publication nor has the judge |ocated any such
publication in the Register nor in its codification show ng
MSHA's "central and field organizations."7 The statutory
directive is explicit as to what nust be published.
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Rat her, the Secretary argues Sanger's defense is irrel evant
because the rights afforded MSHA enpl oyees to nmake inspections,
etc., do not constitute a delegation of any authority vested in
t he Assistant Secretary of Labor [for MSHA]. Particularly, the
M ne Act enpowers authorized enpl oyees of MSHA to engage in the
activities enunerated in Section 103(a) of the Act.

| reject the Secretary's position. It is well established
that statutes should be construed together. In short, the
authority in the Mne Act does not override MSHA' s obligation to
conply with the A P. A

Secondly, the Secretary argues that the Ofice of the
Solicitor (of Labor) is not a federal agency. Accordingly, the
Solicitor does not pronulgate rules and regul ati ons whi ch have
general applicability and | egal effect.

The judge believes this argunment involves a
m s-communi cation. A fair reading of Sanger's argument at the
hearing as well as its post trial brief indicates a focus
directed to MSHA, not to the Solicitor

The Secretary al so argues that Sanger has not been adversely
affected by the | ack of any publication.

The statute does not require that an individual be adversely
affected by a failure to publish. The Secretary's case in support
of that position is misplaced. In U S v. Fitch G| Conpany, 676
F.2d 673 (1982) (Tenmp. Em C. A ) appellant relied on the fact
that the Department of Energy's (DOE) "audit policy" had been
revoked. The appellate court held that such revocation did not
vest any constitutional or statutory right in respondent oi
conpany or its officers that would invalidate subpoenas for
books, etc., previously issued. The Court ruled that the "audit
policy" was not a legislative rule by designation or substance.
It was intended to govern internal agency procedures and was
t herefore not binding on the DOE. In the instant case, except for
t he publication of the regulations, 30 C.F.R 0O 56.14007 and 30
C.F.R 0O 56.12028, no publication was made. In particular, there
was no publication of MSHA's "central and field organization
for the guidance of the public.”

For a precise articulation of the applicable law | find
Rowel | v. Andrus, 631 F.2d 699 (1980), (10th Cir.) and United
States v. Two Hundred Thousand Dol lars ($200,000) in United
States Currency, 590 F. Supp. 866 (1984) to be persuasive. See
al so, Pinkus v. Reilly, 157 F. Supp. 548, D.C ,N.J. (1957).
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In Rowel | the Secretary of the Interior published in the Federa
Regi ster a regulation in final form The difficulty was the
publication was entered | ess than 30 days before its effective
dat e.

On appeal the 10th Circuit Court of Appeals invalidated the
publ i shed rule and action thereunder because it was published
| ess than 30 days before its effective date as required by
Section 553(d) of the A P.A, 631 F.2d at 702.

In United States v. Two Hundred Thousand Dol l ars ($200, 000)
in United States Currency, the United States Custons Depart nent
sei zed $200,000 at an airport. The Court invalidated the
forfeiture because Custons failed to satisfy 5 U.S.C. 0O 552

(a) (1) (c).

In short, Custonms' form should have been published in the
Federal Register, 590 F.Supp. at 870, 871

The Secretary also argues that to prevail Sanger nust show
actual prejudice which bears upon the violations for which the
conpany was cited.

In the situation presented here the record does not reflect
that Sanger knew MSHA's central and field organizations. If
Sanger knew of the matters that shoul d have been published, then
it could hardly have asserted this defense. However, in this case
Sanger clains to have been prejudiced. In Citation No. 3074994,
Sanger was cited for violating 30 CF.R 0O 56.12028.8 One of
Sanger's objections was that the conpany had no way of know ng
nor any way to check whether it was obliged to turn over ground
systemtesting reports to the MSHA inspector
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The final argunent presented by the Secretary is that the
sel ection of M. Alvarez as an authorized enpl oyee of the M ne
Safety and Health Adm nistration is a matter expressly exenpted
fromthe requirenments of the A P. A

| agree. Internal personnel rules and practices are exenpt.
In 5 U S C 0552 (b)(2) an exception appears where the nmateria
sought "(2) related solely to the internal personnel rules and
practi ces of an agency."

However, the main thrust of Sanger's case seeks informtion
showi ng the inspector's duties, delegated authority as well as
MSHA' s central and field organizations. Such matters are clearly
within the statutory nmandate.

The Secretary's position is no doubt sonmewhat difficult. She
is charged with enforcing the Mne Safety Act. On the other hand
she is obligated to conply with the direct statutory nandate
di scussed herein. It is the witer's viewthat if the Secretary
now publishes in the Federal Register such publication, if
ot herwi se correct, could be effective 30 days thereafter. Rowel
v. Andrus, supra, 631 F.2d at 705. However, such publication wll
not affect this operator and, for the reasons stated herein,

t hese cases shoul d be disni ssed.

Sanger seeks an order dismssing MSHA' s citations herein.
Since Sanger's motion of dismissal is to be granted it is not
necessary to consider any additional issues raised in the case.

ORDER

1. In WEST 88-275-M Citation No. 3076869 and all penalties
therefor are vacated.

2. In WEST 89-71-M Citation No. 3074994 and all penalties
t herefor are vacated.

3. VST 88-275-M and WEST 89-71-M are di sm ssed.

John J. Morris

Adm ni strative Law Judge
e
FOOTNOTES START HERE

1. Citation No. 3076869 all eges Sanger violated 30 CF. R O
56. 14007; Citation No. 3074994 all eges the conpany viol ated 30
C.F.R 0 56.12028.

2. The cited portion of the Constitution provides that
Congress shall have the right:

To exercise exclusive Legislation in all cases
what soever, over such District (not exceeding ten MIles square)
as may, by Cession of particular States, and the Acceptance of
Congress, beconme the Seat of of the Governnment of the United
States, and to exercise |ike Authority over all Places purchased



by the Consent of the Legislature of the State in which the Same
shall be, for the Erection of Forts, Mugazi nes, Arsenals,
dock- Yards, and other needful Buildings;

3. The cited portion of the Constitution provides that
Congress shall have the right

to regulate Conmerce with foreign Nations and anong the
several States, and with the Indian Tribes.

4. The cited statute, a portion of the Administrative
Procedure Act, provides in part as follows:

(a) Each agency shall nmake avail able to the public
information as foll ows:

(1) Each agency shall separately state and currently
publish in the Federal Register for the guidance of the public--

(A) descriptions of its central and field organization
and the established places at which, the enployees (and in the
case of a uniformed service, the nenbers) from whom and the
met hods whereby, the public nay obtain information, nake
submttals or requests, or obtain decisions;

(B) statenents of the general course and nethod by
which its functions are channel ed and determ ned, including the
nature and requirenments of all formal and informal procedures
avai | abl e;

(© rules of procedure, descriptions of forms avail abl e
or the places at which forns may be obtained, and instructions as
to the scope and contents of all papers, reports, or
exam nat i ons;

(D) substantive rules of general applicability adopted
as authorized by |law, and statenments of general policy or
interpretations of general applicability formul ated and adopted
by the agency; and

(E) each anmendnent, revision, or repeal of the
f or egoi ng.

5. Federal Register, Vol. 43, No. 63.

6. The above cited provision, as it relates to the Federa
Regi ster and the Code of Federal Regul ations, contains the
foll owi ng definition:

"Federal agency" or "agency" neans the President of the
United States, or an executive departnent, independent board,
establ i shnent, bureau, agency, institution, conm ssion, or
separate office of the adm nistrative branch of the Governnent of
the United States but not the |legislative or judicial branches of
t he Government.

7. Many matters under the Secretary's jurisdiction have been



publi shed in the Federal Register and recodified in the Code of
Federal Regul ation (CFR). See various subjects published in
C.F.R 20, 29, 30, 41, 48 and 50. Volune 30, Part | establishes
MSHA' s official enblemand the bal ance of 30 C.F.R generally
deals with mning. Included in 30 C.F.R are the Secretary's
mandatory regul ations relating to mning

8. The regul ati on provides:
0 56.12028 Testing groundi ng systens.

Continuity and resistance of grounding systens shall be
tested i Mmediately after installation, repair, and nodification;
and annually thereafter. A record of the resistance nmeasured
during the nost recent tests shall be nade avail able on a request
by the Secretary of his duly authorized representative.



