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Federal M ne Safety and Heal th Revi ew Conm ssion
O fice of Adm nistrative Law Judges
2 Skyline, 10th Fl oor
5203 Leesburg Pi ke
Falls Church, Virginia 22041

SECRETARY OF LABOR, CI VI L PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEST 90-202-M
PETI TI ONER A. C. No. 26-02069-05507
V.

Cyprus Mnerals
CYPRUS TONOPAH M NI NG CORP.
RESPONDENT

ORDER DENYI NG MOTI ON FOR PARTI AL SUMVARY JUDGVENT

After the Citation was issued indicating one niner was
exposed to the hazard created by the all eged violation
Respondent abated the conditions constituting the all eged
violation and MSHA issued a "termnation” of the Citation.
Thereafter, MSHA issued a nmodification of the Citation to show
five mners were exposed. Respondent noves for summary judgnent
on the principle that a Citation, once term nated, cannot be
nodi fi ed. The Secretary opposes this notion. The Secretary's
position is found nmeritorious and is adopted here as though set
forth herein.

Briefly, a Citation is usually issued during an inspection
based on an Inspector's observati on and understandi ng of what
occurred. The Citation has two general aspects--the first
descri bes the nature of the alleged violation, for exanple, roof
control, electrical, etc., the regulation allegedly infracted,
and sets a time within which the mne operator nust abate the
allegedly violative conditions. The second aspect of the Citation
sets forth penalty assessnent factors which are not readily
apparent, i.e., negligence and gravity (including the |ikelihood
of the contenpl ated hazard coming to fruition and the nunber of
m ners exposed).1l Finally, as noted below, the Citation, in
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Commi ssi on procedure and trial practice, serves nore as an
initial pleading and inforns the mne operator and others as to
the details of MSHA's allegations of violation nmore fully than
does the so-called Conplaint (Proposal for Penalty) conmonly
filed by MSHA in penalty proceedi ngs. MSHA s administrative
termi nation of a Citation does not VACATE it.

Keepi ng these points in mnd, it is clear that permtting
MSHA to anend (nodify) the Citation in the manner shown is in
ef fect an amendnent of its initial pleading, does not change the
nature of the violation alleged, and does not prejudice the
Respondent M ne operator. It sets forth MSHA's version of a fact
question: How many niners were exposed? Respondent can chal | enge
MSHA' s version and present its own evidence on this question.

Accordi ngly, having considered the matter, it is held that a
Citation can be nodified after its termnation to alter or amend
allegations relating to penalty assessment factors but not to
mat eri ally change the nature of the violation charged, or the
description of the violation charged set forth in the Citation

Respondent's Mtion for Partial Summary Judgment is DENI ED

M chael A. Lasher, Jr.
Adm ni strative Law Judge

Footnote starts here: -

1. Two points are noted at this juncture: of the four
remai ni ng mandatory penalty assessnent factors, two factors are
not mature or ripe at the tine of inspection; the mne operator's
good faith in abatement, and whether the m ne operator is going
to assert an econonic defense (inability to pay penalties) in
mtigation of penalty. Another factor--the operator's previous
hi story of violations--is not obtainable until after the
i nspection and conputerized information is tabulated up to the
date of the inspection. The fourth factor--the operator's
Size--is usually not ascertained at the tinme of the inspection
which is focused on safety and health determ nations, rather than
on penalty assessnment factors.

The second point noted parenthetically is that the
nunber of miners exposed to an all eged hazard--in conection with
the subject violation charged--is not an elenment of the alleged
violation, that is, it is not a critical consideration in
det ermi ni ng whet her the violation charged did occur. Should this
matter be litigated at formal hearing and the evidence showed
that three--not one or five--mners were exposed to a hazard, the
proper procedure would be for the prosecution to nove to anend
its pleading (in Conm ssion practice, the Citation itself) to
conformto the evidence and such should be done at hearing and
grant ed.



