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Federal M ne Safety and Heal th Revi ew Conm ssion
O fice of Adm nistrative Law Judges
2 Skyline, 10th Fl oor
5203 Leesburg Pi ke
Falls Church, Virginia 22041

SECRETARY OF LABOR, Cl VI L PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. CENT 90-122-M
PETI TI ONER A.C. No. 41-02319-05511-A
V.
EDW N E. ESPEY, JR., Espey Pit and Pl ant

EMPLOYED BY ESPEY SI LI CA
SAND COVPANY,
RESPONDENT

DECI SI ON

Appear ances: J. Philip Smith, Esq., Ofice of the Solicitor
U S. Department of Labor, Arlington, VA, for the
Petitioner;
M. Edwin E. Espey, Jr., San Antonio, Tx, for
Respondent .

Bef ore: Judge Fauver

The Secretary seeks a civil penalty under O 110(c) of the
Federal M ne Safety and Health Act of 1977, 30 U.S.C. 0O 801 et
seq.

This case was heard in San Antoni o, Texas, on My 22, 1991.
Havi ng consi dered the evidence, oral argunments, and the
record as a whole, | find that a preponderance of the
substantial, reliable, and probative evidence establishes the
foll owi ng Findings of Fact and additional findings in the
Di scussi on bel ow

FI NDI NGS OF FACT

1. Espey Silica Sand Conpany, Inc., a corporation, owns and
operates an open pit mine and plant, known as Espey Pit and
Pl ant, in San Antonio, Texas, where it produces silica sand for
sales in and affecting interstate commerce.

2. Respondent, Edwin E. Espey, Jr., is vice president and
superi ntendent of the subject mne and plant.

3. The mine and plant, at all tines relevant, enployed about
four enpl oyees.
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4. On April 26, 1989, Federal M ne Inspector Joseph P. Witson
i nspected the mine and plant. In the dry screen tower, a
four-story building, he found hol es and openings in the upper
floors that were unguarded and not dangered off. He also found,
on the second floor, a wooden purlin (a support beamfor a |arge
part of the floor) that was broken and bowed. The floor supported
by the purlin was not dangered off. Based on these conditions,
the inspector issued a combination i mm nent danger order and
citation, known as Order/Citation No. 3280352, charging a
violation of 30 C.F. R 0O 56.11001, which provides:

0 56. 11001 Safe access.

Saf e nmeans of access shall be provided and
mai ntai ned to all working places.

5. The unguarded hol es, openings, and broken purlin
presented an i mm nent danger of persons or material falling
through a floor and causing permanently disabling or fata
injuries.

6. The conditions observed and cited by the inspector were
obvi ous and evi dent by the exercise of ordinary attention. The
purlin break and bow were obvious. Al of the cited conditions
were known by the respondent or, by the exercise of reasonable
care, should have been known by him substantially |ong before
the inspection on April 26, 1989.

7. Respondent's father, Edwin E. Espey, who is President and
maj ority stockhol der of the corporation, interfered with
i nspector Watson's performance of his official duties on Apri
26, 1989, by preventing himfrom posting a red tag forbidding
access to the dry screen tower. As a result of such interference
an injunction action was brought in the United States District
Court for the Western District of Texas (Secretary of Labor v.
Edwi n E. Espey, and Edwin E. Espey, Jr., Individually and Espey
Silica Sand Co., Inc., a corporation, Civil Action No. SA 89 CA
1416), resulting in a consent decree enjoining defendants from
interfering with the Secretary or her agents in carrying out the
provi si ons of the Act.

8. Respondent in this proceeding did not aid his father in
interfering with inspector Watson on April 26, 1989, and in
general has denobnstrated a cooperative attitude toward MSHA
i nspectors.

DI SCUSSI ON W TH FURTHER FI NDI NGS

Section 110(c) of the Act provides that:

Whenever a corporate operator violates a nmandatory
health or safety standard or knowi ngly violates or
fails or refuses to conmply with any order issued under
this Act
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or any order incorporated in a final decision issued under this
Act, except an order incorporated in a decision issued under
subsection (a) or section 105(c), any director, officer, or agent
of such corporation who knowi ngly authorized, ordered, or carried
out such violation, failure, or refusal shall be subject to the
same civil penalties, fines, and inprisonnent that may be i nposed
upon a person under subsections (a) and (d).

The word "knowi ngly" as used in this section does not have
any neaning of bad faith or evil purpose or crimnal intent.
"It's meaning is rather that used in contract |aw, where it means
knowi ng or having reason to know. A person has reason to know
when he has such informations would | ead a person exerci sing
reasonabl e care to acquire know edge of the fact in question or
to infer its existence." United States v. Sweet Briar, Inc., 92
F. Supp. 777,779 (D.S.C. 1950), quoted approvingly in Secretary
v. Kenny Richardson, 3 FMSHRC 8 (1981), affirmed, Richardson v.
Secretary of Labor and FMSHRC, 689 F.2d 632 (6th Cir. 1982),
cert. denied, 461 U. S. 928 (1983).

The facts show t hat Respondent knew or shoul d have known the
exi stence of the conditions cited by the inspector, and should
have corrected them |ong before the inspection on April 26,

1989.

In reaching this finding, | have not found it necessary to
resolve the conflict in the testinmony between Respondent and his
nephew, John Espey MDaniel. | find that MDaniel's testinony

does not show greater weight than Respondent's testinmony and

t heref ore does not preponderate in establishing any fact disputed
by Respondent. However, the inspector's testinony and the

physi cal facts observed by hi m preponderate to show t hat
Respondent knew or shoul d have known the cited conditions before
the inspection.

| therefore find that Respondent knowi ngly pernitted the
violation as alleged by the Secretary.

Consi dering the Respondent's overall cooperative attitude
toward MSHA i nspectors, and the fact that the corporation was
assessed a civil penalty of $600 for the sanme violation as that
charged agai nst Respondent, and considering all of the criteria
for civil penalties in O 110(i) of the Act, |I find that a civi
penalty of $450 is appropriate for the violation found herein.

CONCLUSI ONS OF LAW
1. The judge has jurisdiction in this proceeding.

2. Respondent know ngly authorized, ordered or carried out
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a violation of 30 CF.R [ 56.11001 as alleged in the Petition
for Assessment of Civil Penalty.

ORDER

Respondent shall pay a civil penalty of $450 within 30 days
of the date of this decision.

W I |i am Fauver
Adm ni strative Law Judge



