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DECI SI ON DENYI NG SETTLEMENT MOTI ON
Bef ore: Judge Fauver

This case is a petition for assessnment of a civil penalty
under 0O 105(d) of the Federal M ne Safety and Health Act of 1977,
30 U.S.C. O 801 et seq.

The parties have nmoved for approval of a settlenent.
The Meaning of a "Significant and Substantial" Violation

Since the settlenent notion proposes to reduce the all eged
violation froma "significant and substantial" violation to a
"non-significant and substantial" violation, it will be helpfu
to review the neaning of this statutory term

The Conmi ssion has held that a violation is "significant and
substantial" if there is a "reasonable likelihood that the hazard
contributed to will result in an injury or illness of a
reasonably serious nature." US. Steel Mning Co., Inc., 7 FMSHRC
327, 328, (1985); Cenent Division, National Gypsum Co., 3 FMSHRC
822, 825 (1981); Mathies Coal Co., 6 FMSHRC 1, 3-4 (1984). This
evaluation is made in terns of "continued normal nining
operations.” U S. Steel Mning Co., Inc. 6 FMSHRC 1573, 1574
(1984). The question of whether any particular violation is
signi ficant and substantial nust be based on the particular facts
surroundi ng the violation. Texasgulf, inc., 10 FMSHRC 498 (1988);
Youghi ogheny & Chi o Coal Conpany, 9 FMSHRC 1007 (1987).

Anal ysis of the statutory |anguage and the Conmm ssion's
decisions indicates that the test of an S&S violation is a
practical and realistic question whether, assum ng continued
m ni ng operations, the violation presents a substantia
possibility of
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resulting in injury or disease, not a requirement that the
Secretary of Labor prove that it is nore probable than not that
injury or disease will result. See my decision in Consolidation
Coal Conpany, 4 FMSHRC 748-752 (1991). The statute, which does

not use the phrase "reasonably likely to occur” or "reasonable
l'ikelihood" in defining an S&S violation, states that an S&S
violation exists if "the violation is of such nature as could
significantly and substantially contribute to the cause and

effect of a coal or other nmine safety or health hazard" (O

104(d) (1) of the Act; enphasis added). Also, the statute defines

an "inm nent danger" as "any condition or practice. . . . which
coul d reasonably be expected to cause death or serious physica
harm before [it] can be abated,” (Footnote 1) and expressly pl aces
S&S viol ati ons bel ow an i nm nent danger. Footnote 2) It follows
that the Commission's use of the phrase "reasonably |ikely to occur”
or "reasonabl e |ikelihood" does not preclude an S&S finding where a
substantial possibility of injury or disease is shown by the

evi dence, even though the proof may not show that injury or

di sease was nore probabl e than not.

The Proposed Settl enment

The inspector issued Citation No. 3484197, alleging a
violation of 30 CF. R 0O 75.604(b) on the ground that the
trailing cable to a roof bolter was not "effectively insulated,
and [did] not effectively exclude npoisture" because there was "
openi ng nmeasuring 1/2 inch by 1 1/2 inches through the outer
i nsul ated jacket, and the inner insulated conductors [were]
exposed. "

an

The settlenment notion states that the exposed inner
i nsul ation of the cable was intact and, therefore, injury was
"unlikely to occur." However, it does state or indicate that the
opening in the cable did not present a substantial possibility of
injury, e.g., the exposure of the inner insulation rendering it
vul nerable to cutting or breaking, with noisture reaching live
conductors, by forces that would not penetrate the inner
insulation if the outer jacket were intact, or the possibility of
noi sture entering the outer jacket reaching an existing but
unseen nick in the inner insulation
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Accordingly, the settlement nmotion is DEN ED. The proposal to
reduce the penalty from $136 to $86 will be approved if the
notion is amended to delete the change to non-S&S, or if the
parties show sufficient facts to warrant such a change.

W I liam Fauver
Adm ni strative Law Judge

Foot notes start here: -

1. Section 3(j) of the 1969 M ne Act, unchanged by the
Federal M ne Safety and Health Act of 1977; enphasis added.

2. Section 104(d)(1) limts S&S violations to conditions
that "do not cause inmnent danger. . . . "



