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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PIKE
FALLS CHURCH, VIRGINIA 22041

MAY 2 71992
BEll'II;ll(E:NERGY M NES, : OONTEST  PROCEEDI NGS
N Cont est ant : Docket No. PENN 89-277-R
: G tation No. 3088080; 9/7/89
SECRETARY OF LABCR, : Docket No. PENN 89- 278-R
M NE SAFETY AND HEALTH : Ctation No. 3088162; 9/7/89

ADM NI STRATI ON  ( MSHA) ,

Respondent : Li vi ngston Portal
: Ei ghty Four Conpl ex

DECI SI ON ON REMAND

The Commi ssi on renanded t hese cases (Bethenersv Mnes, Inc.
14 FMSHRC 17 (1992)) with the follow ng directives:

Wth resPect to the issue of whether the
underlying safeguard is valid, the judge
shoul d set forth findings and concl usi ons as
to whether the Secretar% proved that the

di sput ed saf eguard was based on the judgnent
of the inspector as to the specific
conditions at BethEnergy's Mne No, 60 and on
a determnation by the inspector that a
transportation hazard existed that was to be
remedi ed by the action prescribed in the
safeguard.  Taking into consideration the
princi pl es announced in SOCCO_the judge
shoul d determ ne whether the safeguard notice
"jdentif(ied] W th specificity the nature of
the hazard at which it [was] directed and the
conduct reguired of the operator to renedy
such hazard." 7 FMSHRC at 512. If the judge
finds the safeguard to have been validly

i ssued, he should resolve the question of

whet her BethEnergy Viol ated the safeguard.

The remai ning issues are to be reconsidered
as appropriate to the judge's other

determ nations. {14 FMSHRC at 27-28.]

The parties have submtted proposed findings and
conclusions, wth supporting briefs.

Havi ng _ _
| find that a preponderance of the substantial, reliable,

whol e,

consi dered the hearing evidence and the record as
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and probative evidence establishes the follow ng Findings of Fact
and further findings in the Discussion that follows:

1.
Notice to
provi ded:

FI NDI NGS OF FACT

On June 13, 1984, MSHA Inspector Francis E. Wir issued
Provi de Saf eguard 2395866 at the subject mne which

A clear travelway of at |east 24 inches
w de was not provided on both sides of the
belt conveyor in the longwall section MW
031. Starting at the ti(?le and extendi ng
inby for approximately 400 ft For the first
200 ft. the clearance changed fromthe |eft
side back to right and nmanagenent had the
area fenced off and a crossunder had been
provided. The second area was approxi mately
300 ft. inby the tipple was on the left side
and the cl earance was between 23 inches and
15 inches for approximtely 10-15 feet in two
different |ocations.

This is a notice to provide safeguard
that requires at |east 24 inches of clear
travel way be provided on both sides of al
belt conveyors installed after March 30, 1970
at this mne,.

On Septenber 7, 1989, MSHA | nspector John Mull issued

2.
§ 104(a) Citations 3088080 and 3088162, alleging violations of
the safeguard notice issued by Inspector Weir. Citation 3088080

al | eges:

At least 24 inches of clear travel wa
was not provided on both sides of the Nunber
4 belt, as the side not normally wal ked was
obstructed wwth rib material, crib block and
other material at nunerous |ocations.

Gtation 3088162 all eges:

3

At |east 24 inches of a clear travel way
was not provided on both sides of the entire
Nurmber 3 belt, as the side not normall
wal ked was obstructed with rib material, crib
bl ock and other material at nunerous
| ocati ons.

Belts 3 and 4 are main belts that travel uphill gpout

3000 feet each. The belts are suspended from the mne roof.
Fromthe top of the belt to the mine roof there is a three to
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four foot clearance. The bottombelt is about 18 to 24 inches
fromthe mne floor. The belts are 60 inches w de.

_ 4. The obstructions alleged in Ctation 3088162 were 3
i nches high in one location and 1 1/2 to 2 feet high in others.

Ihe obstructions alleged in Citation 3088080 were as high as 3
eet.

5. The obstructions created hazards of tripping, slipping
and falling, including falling against a noving belt.

6. M ners worked on the "tight" side of the belts to clean
up spillage, to maintain the roof support system to change belt
rollers, and, in the event of an interruption of the ventilation
system to nmake repairs on the stopping line. I nspector Ml
found evidence that sonmeone had travel ed the tight side of the
belt in that there were legs for |-beans used for a roof sugport
systemin sonme of the nmaterial left along one of the cited belts.

7. BethEnergy has a policy that prohibits enployees from
working on the tight side of the belt en the belt is running
unl ess anot her enployee is stationed at the pull cord, on the
wi de side. Wen activated, the pull cord stops the novenent of
the belt conveyor, but not inmediately. Depending on the weight
of the load on the belt, the belt would travel another 5 to 15
feet. An enployee would nost |ikely work on the tight side of a
moving belt to clean up spillage. In the event that an enpl oyee
tripped or fell while the belt was runnlng and becane entangl ed
in the belt, serious injuries, including death, could occur
?otMAthstandlng the belt would be stopped after noving 5 to 15

eet .

8. G tations 3088080 and 3088162 were abated over the
course of 10 shifts, with two to four enpl oyees performng cl ean-
up activities on each shift. The belts were running when this
work was done: one enpl oyee stood on the wi de side at the pul
cord and another cleared |oose coal, rib sloughage and ot her
materials fromthe tight side.

9. Safeguard Notice 2395866 was one of nanY simlar
saf equard notices issued to mnes in the Mnroeville subdistrict
pursuant to a published criterion, 30 CF.R § 75.1403-5(Q).

DI SCUSSI ON W TH FURTHER FI NDI NGS

Is the Underlyving Safesuard Valid?

The Conmi ssion stated that the judge should "set forth
findi ngs and conclusions as to whether the Secretary proved that
t he di sputed saf eguard was based on the judgnent of the inspector
as to the specific conditions at BethEnergy's Mne No. 60 and on
a determnation by the inspector that a transportation hazard
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exi sted that was to be renedied by the action prescribed in the
safeguard." 14 FMBHRC at 27.

The conditions causing Inspector Wir to issue Notice of
saf equard 2395866 were obstruction of the travel way éputting a
fence across the travelway) and failing to keep a width of at
| east 24 inches (he found distances of 15 to 23 inches). He
referred to the obstructing fence and the narrow travelway in the
saf eguard notice and then applied the safety guideline in 30
CF.R § 75.1403-5(g), requiring a safeguard that ®at |east 24
inches of clear travelway be provided on both sides of all belt
conveyors installed after March 30, 1970 at this mine." |
conclude that the safeguard notice was based on the judgment of
the inspector as to specific conditions at this mne, ich he
observed and stated in the notice.

I nspector Mull, who issued the two citations based on the
safeguard, interpreted the |anguage of the safeguard notice as
requiring a clear travelmag free of obstructions and extending at
| east 24 inches. The day before the hearing, -he spoke to
| nspector \Weir about the conditions Inspector Wir had intended
t he safeguard_notlce to apply to, and Inspector Weir told himthe
safeguard notice was intended to require a clear travelway of at

| east 24 inches, free of "Anything that could be obstructing the
clearance." Tr. 143.

| conclude that the safeguard was based on a determ nation
by the inspector that transportation hazards existed that were to
be remedied by the action prescribed in the safeguard. The
transportation hazards inplicit in Inspector Wir's safeguard are
those that one would conclude from an ordinary and reasonabl e
understanding of its |anguage. A requirenent to have "at | east
24 inches of clear travelway" neans, in ordinary |anguage, that

the travelway be clear - - that is, open and unobstructed - - for
a wdth of at |east 24 inches. Protection against certain
hazards is inplicit in this requirenent: (1) Wth inadequate

clearance (fewer than 24 inches) a mner may walk too close to
the belt or the rib, and fall against either: (2) if the
travelway is obstructed by objects or material, the obstructions
may cause a mner to trip and fall against the belt, rib or _
floor; (3) becomng entangled with a noving belt could result In
death or serious injury; (4) falling against a rib, the mne
floor, or a belt conveyor could result in serious injury. The
Comm ssion's rule of narrow interpretation of safeguard notices
(see Discussion at pp. 6-7, below) requires elimnating the
hazards in item (2), above, fromthe reach of the safeguard.

Ctations 3088080 and 3088162

I nspector Mull found that 24 inches of clear travelway was
not provi ded because of material fromthe ribs and other material
obstructing the travelway along the Nunber 4 belt, as alleged in
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G tation 3088080, and because of rib material, crib block and
other material obstructing the travelway along the Number 3 belt,
as alleged in Ctation 3088162. He found the conditions to be
violative of the safeguard notice, based on his interpretation
that it required a clear travelway, free of obstructions, for at
| east 24 inches.

The obstructin? material reduced the safe, usable w dth of
each travelway but the Secretary did not prove that it was
reduced to below 24 inches. |Inadequate clearance could present a

danger of accidental contact with the moving belt, with likely
serious injuries or death. There are many trips and falls in
m nes, so that walking too close to a noving belt, wthout

adequate clearance, 1s itself a dangerous practice. Al so,

I nadequat e clearance could Present a danger of wal king too close
to the rib, with the risk of falling against it. However, since
the inspector did not neasure the safe, usable widths of the
obstructed travelways, | find the evidence is not sufficient to
prove dangers from 1 nadequate clearance.

The obstructions in each trayelmaY created hazards of
pping, slipping or falling against the belt, rib, or mne
or. If someone attenpted to break a trip or fall by reaching
, he or she could come into contact with the nmoving belt and
ome entangled in a roller, with a high risk of serious injury
or death. he likelihood of injury was created by the fact that
enpl oyees travel and work on the "tight" or "narrow" Side of the
belt when the belt is running to maintain the roof support
system to change belt rollers, clean spillage, and, in the event
of an interruption of the ventilation system to make repairs on
t he stopﬂlng ine. Inspector Mill also found evidence that
sonmeone had traveled the tight side of the belt in connection
with the installation or placenent of legs for |-beans used for
roof support.

tri
flo
out
bec

_BethEnergy has a policy that prohibits enployees from
working on the tight side of the belt when the belt is running
unl ess another enployee is stationed at the pull cord, which can
stop the belt conveyor in about 5 to 15 feet. |f a miner tripped
or fell and becane entangled in the belt, the pull cord would be
activated by the other enployee. However, serious injury or
death coul d occur despite BethEnergy's policy. First, the niner
on the wide side of the belt would %ave to observe the accident
and then pull the emergency cord. The tine spent in these
reflexes could easily be too late to prevent serious injury or a
fatality. Secondly,  after the cord was pulled, the belt would
still travel another 5 to 15 feet and this added motion coul d
caPFe serious injury or death if the victimwere entangled in a
roller.

G tations 3088080 and 3088162 were abated over the course of
10 shifts, with two to four enployees performng clean-up
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activities on each shift. The belt was running when the work was
done; one enpl oyee stood on the wide side of the belt at the pul
cord and another cleared |oose coal, sloughage and other

materials fromthe tight side.

ls the safequard Enforceable as to the
Hazards Alleued in the Ctations?

I n Sout hern Chio Coal company ("socco I%), 7 FMSHRC 509
(1985), the Comm ssion held that "a safeguard notice nust
identify with specificity the nature of the hazard at which it is
directed and the conduct required of the operator to renmedy such
hazard. W further hold that in interpreting a safeguard a
narrow construction of the ternms of the safeguard and its
intended reach is required." [t then held that a citation for
slipping and falling hazards caused bK a 10 inch accunul ation of
water in a travelway did not fall within a safeguard requiring 24
inches of clear travelway. The Conmi ssion reasoned that the
hazards causing the notice of safeguard were tr|Pp|ng and falling
because of fallen rocks and cement blocks, not slipping and
falling because of an accunulation of water, and that this
distinction was sufficient to invalidate the citation. The
Comm ssion did not address the issue whether reducing the safe,
usable width to below 24 inches would violate the safeguard.

In applying a rule of strict construction, ' the Conm ssion
expressed 1ts concern for possible abuses of the safeguard
authority, which does not give the operator an opportunity to
participate in the formulation of the safety standard, as in
rulenaklng procedures. At the sanme time, the Conm ssion
recogni zed the inspector's authority and responsibility to
requi re a safeguard .to prevent a specific transportation hazard
not covered by a published safety standard.

The |ine between the appropriate use or msuse of the
i nspector's safeguard authority nmay be a fine one. The
Conmmi ssi on appears to have made the line bolder by narrow ng the
scope of safeguards under a rule of strict construction.

Applying the Conmi ssion's strict construction rule, |
conclude that the safeguard at issue, requiring "at |east 24
i nches of clear travelway," while validly issued, is not
enforceabl e except as to the specific conditions that gave rise
to the safeguard and were noted in the notice of safeguard. That
IS, a violation of this safeguard exists only if (1) a travel way

' The Conmi ssion has applied the rule of strict construction
to safeguards in a nunber of cases, e.q., Geen R ver Coal Co.,
inc., 14 FMBHRC 43 (1992) and the remand decisions in Rochester g
Pittsburgh_Coal , 14 FMSHRC 37(1992) and in the instant cases.
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bet ween the rib and the conveyor belt has a wi dth bel ow 24 inches 2

or (2) a fence~ ¥ obstructs the travel way.

The first of these conditions may be net by proof that
obstructions reduced the safe, usable width of a travelway to
bel ow 24 inches. Such a holding is consistent with a strict
construction rule, for as a practical matter of safety, a
travel way cannot be said to “clear for at |least 24 inches" if a
m ner nust nove around obstructions that reduce his corridor of
safe, usable space to below 24 inches. The hazards of
i nadequat e cl earance (fewer than 24 inches? i nclude the risk of
wal king too close to a noving belt and falling against it, or
falling against the rib. Thus, quite apart fromtripping hazards
left in atravelway, there are many trips and falls In coa
m nes, which comonly have uneven wal king surfaces. Wth
i nadequat e clearance, if someone attenpted to break a trip or
fall by reaching out, he or she could cone into contact wth a
movi ng belt and becone entangled in a roller, with a high risk of
serious injury or death.

However, |Inspector Mill testified that by observation (not
neasurements) he believed the travel ways were over 24 inches
wi de, and he did not neasure the width in an% pl ace where he
found obstructing material. The Secretary thus failed to prove
that obstructions reduced the safe, usable width of the
travel ways to below 24 inches. In the area where rib sloughage
was about three feet high, and Inspector Mill believed it was
necessary to cross over the belt to get around the obstruction,
t he evidence m ght have sustained a finding that the safe, usable
wi dth of the travelway was reduced to below 24 inches. However,
since the inspector did not neasure the width of the area, | find
that the Secretary failed to prove a violation of the safeguard.

To sunmarize, the Secretar% contends that a safeguard issued
for a narrow travel way and an obstructing fence al so addresses
obstructing materials in the travelway, such as crib bl ocks and
rib sloughage. | hold that the Conmm ssion's rule of strict
construction precludes this position, except where obstructing
materials reduce the safe, usable width of a travelway to bel ow
24 inches. The inspector's failure to nmeasure the width of the
travel ways at the places where obstructions were found precl udes
a finding that the obstructing material reduced the safe, usable
width of the travelway to bel ow 24 inches. Accordingly, |
conclude that the Secretary failed to prove a violation of the
saf eguard.

2 The safeguard notice notes a finding of clearances of 15
to 23 inches.

3 The safeguard notice notes a finding of a fence blocking a
travel way.

900

H
[



.

“As a final point, it appears to this judge that the
comm ssion's narrow construction of safeguards shoul d suggest to
the Secretary that her guidelines for safe?uards (30 CF.R
§§ 75.1403-1 through 75.1403-11) may have l[ittle practical effect
unl ess they are pronul gated as mandatory safety standards by
public rulemaking. In that case, they would be interpreted by a
'reasonabl e notice" rule, not strict construction.

The Comm ssion stated its viewon this matter at the end of
socco |1

. .[W)e strongly suggest that the safety of
under ground coal mners woul d be better
advanced by the pronul gati on of mandatory
safety standards aimed, at elimnating
transportation hazards. (14 FMSHRC 15.)

CONCLUSI ONS OF LAW

1. The judge has jurisdiction in this proceeding.
2. Noti ce of Safeguard 2395866 .is AFFI RVED

3. The Secretary failed to prove a violation of Notice of
Saf eqguard 2395866 as alleged in Ctations 3088080 and 3088162.

4, Ctations 3088080 and 3088162 are VACATED

o ’au4wfoﬂ__—
W |iam Fauver
Adm ni strative Law Judge

Distribution:

R Henry More, Esg., Buchanan Ingersoll, 600 Gant Street, 58th
Floor, Pittsburgh, Pa 15219 (Certified Mail)

Carl C. Charneski, Esq., Ofice of the Solicitor, U. S
Department of Labor, 4015 WIson Boul evard, Arlington, VA 22203
(Certified Mil)
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