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On August 4, 1992, the Conmi ssion issued a decision in these
cases in which it remanded the cases to nme " for the limted
pur pose of determ ning whether the failure to report an unpl anned
roof fall in violation of 30 C.F.R 0O 50.10, was S&S. In this
regard, the judge shall analyze each el enent of the Mathies test
and set forth findings of fact and concl usi ons of law, and the
reasons or bases supporting his determnations." (14 FMSHRC
, slip op. p.6, Docket No. KENT 90-356 et al (August 4,

In its decision (14 FMSHRC, supra, slip op p.4-5) the
Commi ssion set forth as follows the four elements of the Mathies
test.

In Mathies Coal Co., 6 FMSHRC 1 (January 1984), the
Commi ssi on further expl ai ned:

In order to establish that a violation of a mandatory
standard is significant and substantial under Nationa
Gypsum the Secretary mnust prove: (1) the underlying
viol ation of a mandatory safety standard; (2) a

di screte safety hazard -- that is, a neasure of danger
to safety -- contributed to by the violation; (3) a
reasonabl e |ikelihood that the hazard contributed to
will result in an injury; and (4) a reasonable

likelihood that the injury in question will be of a
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reasonably serious nature. 6 FMSHRC at 3-4. See al so, Austin
Power Co. v. Secretary, 861 F.2d 99, 104-05 (5th Cir. 1988),
aff'g 9 FMSHRC 2015, 2021 (Decenber 1987) approvi ng Mathies

criteria).

In the case at bar, | previously found a violation of 30
C.F.R 050.10, in that the Operator had not reported a roof
fall. This finding was based on the testinony of the inspector
that was not inpeached or rebutted, that a cavity in the roof was
evi dence of a rock fall, and that it was not reported. | conclude

that the first elenment of the Mathies, supra test has been net.

The second elenent in the Mathies test requires the
Secretary to prove a danger to safety "contributed by the
violation." Mthies supra. Hence, the inquiry is to focus on
whet her the violation has contributed to a discrete safety
hazard, i.e. whether the failure to report the roof fal
contributed to a safety hazard.

As a consequence of the roof fall herein which was not
reported, a roof-bolting machi ne was entrapped. According to the
i nspector, the machi ne was renoved by the operator w thout the
use of supports. The inspector further indicated that the area of
roof fall, approximately 20 to 30 feet wide and 20 feet high
woul d require a "considerabl e" amunt of support in the form of
bolts, cribbing, and posts in order to renove the bolter (Tr.80).

According to the inspector, upon notification of a roof fal
whi ch entrapped equi pnent, MSHA woul d i ssue an order ensuring the
safety of the area pending an investigation. Al so, the operator
m ght be required to submit a plan instructing all enpl oyees on
how the roof will be supported, and the manner in which work will
be advanced to recover the equi pnment. Under these circunstances,
the failure to report the roof fall contributed to the hazard of
m ners being exposed to unsupported roof.

The third element set forth in Mathies, supra, requires
proof of a reasonable likelihood that the hazard contributed to

wWill result in an injury. In this connection the inspector
i ndi cated that, based on the "massive" (Tr.85) nature of the
fall, and the hazards involved in the removal of the entrapped

bolter without the installation of a roof supports, he concl uded
that a injury would be reasonably likely to occur "because of
this condition" (Tr.84). This opinion was not contradicted or
unpeached by the operator. | conclude that the third el ement set
forth in Mathies, supra has been net.

Shoul d an injury have occurred as a result of mners working
under unsupported roof as a consequence of the violation herein,
it is clear that there would have been a reasonable |ikelihood
that the resulting injury would have been of a reasonably serious
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nature. Hence, the forth elenment set forth in Mathies has been
met .

For all these reasons, | conclude that the violation herein
was significant and substantial.

Avram Wei sber ger
Adm ni strative Law Judge



