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Before: Judge Wi sberger
Statement of the Case

At issue in these consolidated cases is the validity of a
citation issued on January 24, 1992, by MSHA inspector Jimmy Ray
Lee alleging a violation of 30 CF. R 0O 75.606 as follows: "The
trailing cable supplying power to the nunber 1332 ratio feeder
was not protected to prevent danage from nobile equipnent. The
cable had tire tracks on it for a distance of eight feet and was
pushed into the mne floor 2 inches."” Section 75.606 supra
provides as follows: "Trailing cables shall be adequately
protected to prevent damage by nobile equipnent.”

Pursuant to notice, the cases were schedul ed for hearing,
and were heard in St. Louis, Mssouri, on Decenber 15, and 16,
1992. At the hearing, Jimy Ray Lee, Jerry Collier, and Lonnie
Conner, testified for Petitioner. Raynond Houlihan, Floyd W
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Johnson, Paul M hal ek, Robert Whitnore, Allan Sil kwod, and

Ri chard Mottershaw, testified for Respondent. Subsequent to the
heari ng, Respondent filed a post-hearing brief on January 27,
1993. On January 29, 1993, the Secretary filed a post-tria
brief. On February 5, 1993, Respondent filed a reply brief.

I. Findings of Fact

1. The floor of the entry in question is 18 feet wide. A
roadway in the entry is 10 feet wide with | oose material on
either side. The wi dest vehicle that travels the roadway in this
area i s nine feet wide.

2. On January 24, 1992, a cable, which was attached to a feeder
and was not energized, was lying not in the floor of the entry
but was approximately three feet fromthe rib in |loose materia
that had accumul ated from sl oughage off the rib. The cable was
close to the demarcation between this material and the roadway,
but it was not in the roadway. The cable was not in the norma
path of the vehicles that travel the entry in question.(Footnote
1)

3. An eight foot |ong section of the cable had rubber tire
track marks on it indicating that it was run over, for

approxi mately an ei ght foot distance, by either a rubber-tired
battery or diesel nobile vehicle. MSHA inspector Jinmmy Ray Lee
issued a citation alleging a violation of Section 75.606 supra.

4, The cabl e had been pushed approximately two inches into the
mat eri al by the vehicle that had run over it.

5. There is no evidence in the record as to why and exactly
when the cable was run over

6. The conposition of the material into which the cable had
been pushed when it was run over was clay mxed with rock dust.
There were al so pieces of crushed stone in the material. There
is no specific neasurenent of the depth of the |oose material, or
the fire clay which was underneath it. However, underneath the
clay was linmestone, a hard material.

1According to Allan Sil kwod, the safety superintendent of the
subj ect m ne, enployees are instructed to drive toward the right
side inby, in order to avoid the cabl es and ot her equi pnent that
are placed along the left side inby. Thus, there appears to be
corroboration for the opinion of Floyd W Johnson, the
construction coordinator at the mne, that a vehicle travelling
the normal path would not have hit the cable in issue and run
over it. However, it appears not to be controverted that, in
fact, a vehicle did run over the cable in question for a distance
of eight feet.
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7. Lee exam ned the cable visually and by touch. No damage to
the outer insulation was noted. Nor was any abnormality detected
upon this exam nation which would indicate the existence of

i nternal damage. Also, a negger test was perfornmed which
indicated a reading of infinity. Thi s readi ng exceeded the
requi renents for a determ nation that the inner insulation around
the three power conductor and two ground wires was not broken
After these exam nations, Lee noved the cable to within a few
inches of the rib, and abated the citation

8. Jerry Collier, a supervisory electrical engineer enployed by
MSHA, opi ned that had the cable not been noved in abatenent, it
coul d have been run over again, and its insulation could have
been punctured by a sharp object laying on the floor. He also

i ndicated that in the process of being run over, the cable could
be crushed, which could cause a conductor to act as a knife, and
cut anot her conductor or ground cable, causing an electrica

short and possible arcing. He indicated that if the cable were
to be repeatedly being run over and crushed, the inner conductors
woul d be bared.

Fl oyd W Johnson, Respondent's constructi on coordi nator
testified, in essence, that he never encountered a nmegger test
indicating a fault with insulation as a consequence of a cable
bei ng run over by a vehicle with rubber tires. He opined that,
accordingly, even if vehicles would continue to run over the
cable, it would not be further damaged, as it was "smashed into
the ground. No | onger was anything coming in contact with it"

(Tr. 172). In contrast, Collier indicated that there can be
i nternal damage to the conductors even if there is no such
indication in the megger test. In this connection, Robert

Whitnore, a staff electrical engineer for Respondent, agreed that
it is possible that internal damage woul d not show up in a negger
test. Thus, | accept Collier's opinion and find that it is
possi bl e that there was internal damage to the conductors. Since
there is no evidence why and exactly when the cable was run over,
I cannot find that had the cable not been repositioned in
abatenent, it would not have been run over again given continued
m ni ng operations.

1. Discussion
A. Violation of Section 75.606 supra

As correctly argued by Respondent, Section 75.606, supra
i nposes a standard regardi ng the adequacy of protection against
damage. It is essentially Respondent's position that because the
cable was not in fact danmaged, as established by visua
i nspection, inspection by touch, and negger testing, it nmust be
concl uded that the standard was not viol ated, as the cable was
adequately protected. Respondent also refers to the protective
aspects of the construction of the cable, the placenent of the
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cabl e outside the roadway on | oose gob where it was cushi oned,
the lack of evidence that it was run over nore than once, and the
agreement of the witnesses that it was run over by a vehicle with
rubber tires. Respondent al so argues that had Congress intended
to require the placenent of the cable to afford protection

agai nst damage it would have done so, as it so specified in other
sections of the Act.(Footnote 2) | do not accept Respondent's
argunents for the reason that follow

In analyzing the scope to be accorded the wordi ng of Section
75. 606, supra(Footnote 3), reference is made to the Legislative
Hi story of Section 207(f) of the Federal Coal Mne, Health and
Safety Act of 1969 ("The 1969 Act") (Public Law 91-173). The
Senate Report indicates as follows regarding its analysis of
Section 306(f) of the Senate Bill (S.2917), whose |anguage was
continued in Section 206(f) supra of the 1969 Act as foll ows:
"Trailing cables must al so be protected agai nst damage from ot her
nmobi | e equi prent. As the wheels or tread |inks of mning
machi nes pass over trailing cables, the insulation is torn from
the cabl es causi ng shock hazards and short circuits which can
easily result in a mne fire. In 1968 two nine fires were caused
by not protecting cables from damage by nobile equi pnent." (S.
Rept. 91-411, 91st Congress, 1st Sess., Septenber 1969, at 71
(Reprinted, in Legislative H story of Federal Coal Mne Health
and Safety Act of 1969 (Public Law 91-173), ("Legislative
Hi story"), at 197. Hence, in enacting section 306(f) supra,
Congress was concerned with the recogni zed hazard of insulation
being torn fromcables as a result of being run over by wheels of
m ning machines. Clearly, exposure to this hazard can result
fromthe cable's [ocation, as well as frominadequate insulation
In other words, the cable can be protected from damage by its
construction, as well as by its location. Conversely, inproper
pl acenent of the cable, as well as inadequate insulation, can
expose the cable to the hazard of insulation being torn fromit
as a result of being run over. Congressional concern would be
thwarted if the protection mandated by Section 306(f) supra of
the 1969 Act would be interpreted narrowy not to include the
| ocation of a cable.

The evidence in the record tends to establish that the
cabl e, when cited, was not damaged. However, an anal ysis nust be
made not only of the condition of the cable at the tine
Respondent was cited, but also the continuation of mning
2Respondent cites, in this regard, 30 U.S.C. O 868(h), and 30
U.S.C 0O 870.
3The wordi ng of Section 306 (f) supra, was incorporated by
reference in the Federal Coal M ne Health and Safety and Heal th
Act of 1977, ("the 1977 Act") set forth as a regulatory safety
standard in Section 75.606 supra.
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operations must be taken into account. In this connection,

take into account the followi ng factors: the presence of pieces
of crushed stone in the material where the cable was |ying, the
presence of a hard |inestone floor underneath the | oose materia
and clay, the |location of the cable in the material close to the
demarcation between the | oose material and the roadway, the
relative narrow tol erance between the 9-foot w de vehicles that
travel the roadway and the 10-foot w de roadway, the fact that
the cabl e was indeed run over at |east once(Footnote 4), the |ack
of an explanation to indicate that the incident in question in
whi ch a vehicle ran over the cable was a one-tinme-only event, and
the possibility that there may have been internal damage to the
conductors in the cable in spite of the nmegger test. Wthin this
framework | conclude that had the cable not been noved, there was
a possibility of additional incidents of it being run over

| eadi ng possibly to damage to the insulation of the cable, or to
the interior conductors. Hence, | conclude it has been
established that the cable was not adequately protected to
prevent damage by nobile equipnment. | find that Respondent did
vi ol ate Section 75.606 supra as all eged.

B. Significant and Substantia

The law is well established with regard to the requisites in
establishing that a violation is significant and substantial as
al I eged herein by Lee.

A "significant and substantial" violation is described in
section 104(d)(1) of the Mne Act as a violation "of such nature
as could significantly and substantially contribute to the cause
and effect of a coal or other mne safety or health hazard."

30 CF.R 0O814(d)(1). A violation is properly designated
significant and substantial "if, based upon the particular facts
surroundi ng the violation there exists a reasonable |ikelihood
that the hazard contributed to will result in an injury or
illness of a reasonably serious nature." Cenent Division

Nati onal Gypsum Co., 3 FMSHRC 822, 825 (April 1981).

4See, U. S. Steel Mning Co., 6 FMSHRC 155 (January 1984) Judge
Melick) (violation of Section 15.606 supra upheld where a cable
was found under a tire); See also, National King Coal 13 FMSHRC
33,38 (January 1991) (Judge Cetti) (violation of 75.306 supra
establ i shed where a cabl e was danaged by nobil e equi pnment. As
dictum it was noted that MSHA does not have to prove that a
cabl e was damaged in order to sustain a finding of a violation of
Section 75.606). For the reasons set forth above, | choose not
to follow U.S. Steel Mning Co., 6 FMSHRC 1664 (Sept 1984) (Judge
Koutras) (citation alleging a violation of Section 75.606 supra,
was ordered vacated, where the cable that had been run over was
not damaged).
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In Mathies Coal Co., 6 FMSHRC 1, 3-4 (January 1984), the
Conmi ssion explained its interpretation of the term "significant
and substantial"™ as foll ows:

In order to establish that a violation of a
mandatory safety standard is significant and
substanti al under National Gypsumthe Secretary of
Labor must prove: (1) the underlying violation of a
mandatory safety standard; (2) a discrete safety
hazard--that is, a neasure of danger to safety-
contributed to by the violation; (3) a reasonable
l'ikelihood that the hazard contributed to will result
inan injury; and (4) a reasonable likelihood that the
injury in question will be of a reasonably serious
nat ure.

In United States Steel M ning Conpany, Inc., 7 FMSHRC 1125,
1129, the Commi ssion stated further as foll ows:

We have expl ai ned further that the third el ement
of the Mathies fornmula "requires that the Secretary
establish a reasonable |likelihood that the hazard
contributed to will result in an event in which there
is an injury." US. Steel Mning Co., 6 FMSHRC 1834,
1836 (August 1984). We have enphasized that, in
accordance with the | anguage of section 104(d)(1), it
is the contribution of a violation to the cause and
ef fect of a hazard that nust be significant and
substantial. U'S. Steel M ning Conpany, Inc., 6 FMSHRC
1866, 1868 (August 1984); U.S. Steel M ning Conpany,
Inc., 6 FMSHRC 1573, 1574-75 (July 1984).

I have already found a violation herein of a safety
standard. Also, | found that the violation herein contributed to
the hazard of danmmge to the insulation of the cable and inner
wires. Should this occur, an electrical shock could result to a
person handling the cable. Arcing or an electrical short could
also result, triggering a fire. Hence, | find that the first two
el emrents of Mathies, supra, have been net. Thus, the issue for
resolution is whether there was a reasonable |ikelihood of the
occurrence of an injury producing event i.e. electric shock to a
m ner, or a short or arcing causing a fire or an expl osion.

At the tine the condition was cited, the cable was not
energi zed. However, Lee testified that immediately prior to the
i ssuance of the citation he observed two mners wal king fromthe
coal feeder(Footnote 5) to which the cable was attached, toward
t he power
5The feeder is used solely in connection with coal production.
When cited, the area in question was devoted to construction and
not coal production.
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center. These enployees told himthat they were going to
energi ze the cabl e. (Footnote 6)

In essence, according to Lee, once power woul d have been
restored to the cable, injuries would likely have resulted. In
this connection, he said that mners handl e the cable when the
feeder is nmoved to another |ocation, and hence could cone in
contact with a damaged cable, leading to electrical shock, burns,
or even a fatality. Collier cited statistics indicating 21
el ectrocuti ons between 1970 and 1987 as a result of mishandling
cables, 132 non-fatal injuries between 1983 and 1987 due to
damaged cables resulting in a loss of 1,675 workdays, 40
accidents invol ving persons handling cables and contacting bare
cabl es, and seven fatalities resulting when persons handl ed
cabl es and touched bare conductors.

Collier opined that there was a reasonable |ikelihood that
the cable in question was damaged. He indicated that there can
be internal damage to the cable that does not show up in a megger
test. In this connection, he testified that even a little damage
can set up a hazardous condition. He cited a fatal accident that
occurred in 1981 where only a pinhole in a cable (as a result of
carbon tracking) led to a |l oss of insulation on the interior bare
wires which resulted in a fatality. He also opined that should
the violative condition have continued, there was a reasonable
i kelihood that a serious accident would have resulted. He
i ndicated, in essence, that when nobile equi pment runs over a
cable, it has "a crushing effect” (Tr. 79). He also indicated
that contact with a sharp object on the floor when the cable is
run over, could lead to a puncture which could result in a rea
hazard. He also indicated that when the cable is run over, the
conductors eventually will be damaged even is there if no
i mediate failure.

It is undisputed that in order for an injury, fire, or
expl osion to occur, there first nust be some damage to the cable.
Al t hough the cable was run over, an examination by visually
i nspecting it and touching it, did not reveal any damage to the
cable's outer jacket. While the cable mght have been subject to
additional incidents of being run over, it would appear that the
i kelihood of damage was mitigated by the fact that the one-and-
three-quarter inch dianeter cable had been pushed approxi mately
two inches into the material upon which it was resting. This
6Raynmond Houl i han, the construction foreman, was asked whet her
men were assigned to work on the feeder the day the citation was
i ssued, and he indicated that he could not recall. | find this
testimony is not sufficient to rebut Lee's specific testinony
that nmen told himthat they were going to energize the cable.
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materi al was described as soft, and on top of a layer of fire
clay that also was described as soft. Further, nobile equi pment
in the area that could possibly run over the cable all had rubber
tires. In addition, the cable was not in the roadway itself
where vehicles travel, but on soft material adjacent thereto.

Al t hough Collier testified regarding the nunbers of injuries
occasi oned by contact with exposed cables, these figures do not

i ndi cate how many incidents occurred as a result of a cable
havi ng been run over. Nor do these statistics indicate whether
the exposed cabl es had been previously visually inspected or
subject to a nmegger test. In this connection, according to
Johnson, over a 13 year period he had inspected "a lot" of cables
t hat had been run over by rubber-tired equi pnent, and never saw
or found a damaged cable. He also said "I have never nmegged one
that's showed bad" (Tr. 165) [sic]. Richard Mttershaw
Respondent's Safety Regul atory Conpliance Specialist, testified
in the sane fashion. (Footnote 7) Respondent's statistics

i ndicate that from 1970 through 1992 there have not been any

i ncidents of reportable electrical shock accidents fromtrailing
cables. Also, the cable at issue is described by its manufacture
as having rope-lay-stranded conductors which "...insure excellent
flexibility and resistance to wire breakage", and, "An extra-
heavy-duty jacket is reinforced with webbing to provide maxi mum
protection from nechani cal damage, the cause of npbst portable
cable failures." (Exhibit C1)

It is possible that internal danage coul d have exi sted and
yet not have been revealed in the nmegger test. However, Robert
Whi t nore, Respondent's staff electrical engineer, testified that
in the absence of damage to the outer jacket of the cable, any
i nternal damage not reveal ed by the megger test, would not result
in any danger to miners, especially if the conductors are tested
one phase at a time. He indicated that this was the manner in
which the cable in question was tested. His testinony in this
regard has not been rebutted or inpeached by Petitioner

Therefore, for all the above reasons, | conclude that it has
not been established that there was a reasonable |ikelihood of an
injury producing event as a consequence of the violation herein
Hence it is concluded that the violation was not significant and
subst anti al .
7Robert Whitnmore, enployed by Respondent in a staff electrica
engi neering position, testified that the No. 1 Mne's electrica
supervisor told himthat in the el even nonths subsequent to the
i ssuance of the citation in issue, the cable has remained in
service, and there have not been any accidents, injuries, or
mai nt enance trouble with this cable.
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C. Penalty

1. Negligence

Lee indicated that he had issued 3 or 4 citations covering
the sane violation. However, there is no specific evidence as to
how | ong the cable in issue had been |lying near the edge of the
dermarcation between the | oose material and the roadway before it
was cited on January 24. MWhitnore indicated that the cable was
not in that position when he left the area the previous day.
According to Houlihan, the cable had been in the area for about
two nonths and had not been run over before the accident at issue
occurred. According to Mottershaw, the cable had been used for
several nonths without injury.

It is Respondent's policy, as set forth in the testinony of
Houl i han, that a cable nmust be inspected visually by wal king
around it before it is energized. Also, once it has been
ascertained that a cable has been run over, it is Respondent's
policy to visually check it, and perform a nmegger test before it
is energized. Based on all the above, | conclude that Respondent
was negligent herein only to a slight degree.

2. Gravity

Shoul d the violative condition have resulted in a breach of
the cable's insulation, it could have led to either an electrica
shock, electrocution, fire, or explosion. However, as discussed
above, infra, the possibilities of this occurring are somewhat
renote. Considering these factors, as well as the remaining
statutory criteria, set forth in Section 110(i) of the Act, as
stipulated to by the parties at the hearing, | find that a
penalty of $125 is appropriate for this violation

ORDER

It is ORDERED that the citation herein be amended to refl ect
the fact that it is not significant and substantial. It is
further ORDERED that the Respondent pay a civil penalty of $125
within 30 days of this decision.

Avram Wei sber ger
Adm ni strative Law Judge
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M guel J. Carnona, Esq., Ofice of the Solicitor, U S. Departnent
of Labor, 230 S. Dearborn Street, 8th Floor, Chicago, IL 60604
(Certified Mail)

Thomas C. Means, Esq., denn D. Grant, Esq., Crowell & Moring,
1001 Pennsyl vani a Avenue, NW Washi ngton, DC 20004-2505
(Certified Mil)
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