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St at enent of the Case

Thi s proceedi ng concerns a discrimnation conplaint filed by
the conpl ai nant Walter L. McM ckens agai nst the respondent Jim
Wal ter Resources, Inc. (JWR), pursuant to section 105(c) of the
Federal M ne Safety and Health Act of 1977, 30 U S.C 0O 815(c).
M. MMckens filed his initial conplaint with the Secretary of
Labor, Mne Safety and Health Adm nistration (MSHA), on April 15,
1992, and by letter dated July 17, 1992, he was advi sed by MSHA
that after review of the informati on gathered during its
i nvestigation of his conplaint, MSHA determ ned that a violation
of section 105(c) of the Act had not occurred. Subsequently, on
August 17, 1992, M. McMckens filed his conplaint with the
Conmi ssi on.

The conpl ai nant all eges that the respondent discrim nated
against himwhen it laid himoff fromhis enploynment as a forenman
after he was exam ned by x-ray pursuant to section 203 of the Act
and found to have evidence of category | sinple pneunoconi osis.
He further alleges that his |layoff was the result of his having
exercised his right to request a dust free environnent, and that
the respondent responded to his request by placing himon a job
that subjected himto dust, and that during subsequent m ne
i nspections, kept himaway fromhis work area before the
i nspections in order to nmeet the requirenents of MSHA' s
respirabl e dust regul ations.
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The respondent filed an answer to the conplaint denying any
di scrimnation and contending that the conpl ai nant was |aid off
during an approxi mate 25% reduction in its work force. A hearing
was held in Birmngham Al abama, and the parties filed post-
heari ng argunments which | have considered in the course of ny
adj udi cation of this matter.

| ssue

The critical issues in this case are whether or not the
conplainant's term nation was pronpted or notivated in any way by
his Part 90 m ner status, and whether or not the respondent
di scri mi nat ed agai nst the conpl ai nant by placing himon a job
subjecting himto dust after he had requested a dust free working
envi ronnent .

Applicable Statutory and Regul atory Provisions

1. The Federal Mne Safety and Health Act of 1977,
30 U S. C [0O301 et seq.

2. Sections 105(c)(1), (2) and (3) of the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. 0O 815(c) (1),
(2) and (3).

3. Commission Rules, 29 C.F.R 0 2700.1, et seq.

4., Part 90, Title 30, Code of Federal Regul ations.
Sti pul ations

The parties stipulated to the following (Tr. 17-21):

1. The respondent is a |arge operator covered by the M ne
Act, and operates underground coal mnes in Tuscal oosa
County, Al abana.

2. The conpl ainant was a sal ari ed enpl oyee at the
respondent's No. 7 Mne from January 3, 1980, to April 10,
1992.

3. \When the conplainant was laid off, the respondent laid
of f approximately 25 other sal aried personnel and
approxi mately 125 uni on personnel fromthe No. 7 M ne.

4. The conpl ai nant claimed Part 90 status on Septenber 10,
1991, and after exercising his Part 90 rights, he continued
to receive the same salary as he had before he exercised
such rights.
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5. At the time of his layoff, the conplainant received
severance pay equivalent to three and one-half nonths sal ary
and all accrued vacation pay of fifteen days' salary.

Conpl ai nant' s Testinmony and Evi dence

Walter L. McM ckens testified that he previously worked for
anot her mning conmpany for 22 years as a union and sal aried m ner
working in different jobs, and that he was hired by the
respondent in 1980 as a salaried section foreman supervising a
coal production crew. Wthin 13 nonths he was advanced to
assi stant mine foreman supervising other coal production
supervisors. In approximtely 1983, there was "a big layoff" and
all union enpl oyees and 20 supervisors were |laid off.

Approxi mately 14 enpl oyees were call ed back and he supervised
themin "setting tinmbers" to protect the beltline and "doi ng dead
wor k". When the mne started up again, he was assigned as a
construction foreman. No one conpl ai ned about his work, and
whil e serving as a construction foreman he becane fam liar with
the other jobs in the nmine, including production, blasting and
shooting, and did "just anything they said to do". He renumined a
construction foreman for approximtely seven years from 1984 to
ei ther 1990 or 1991, and shortly before he becane a Part 90 m ner
he was assigned to a "setup crew'. After he filed for a Part 90
M ner designation, general mne foreman Geral d MKi nney spoke
with himabout the matter and "asked me what did | expect”

(Tr. 22-33). M. MM ckens stated that he responded to

M. MKinney as follows (Tr. 33):

THE WTNESS: | told himl didn't expect any difference
what soever because | felt like that | was in about as
good a -- as a setup foreman, out of the dust about as

good as any place |I could be in the mne because
there's no really dust free atnosphere in the m ne

And | told himthe only thing | wanted was to get it
on record that if I lived to retire, | mght get black
lung, or if | died maybe my wife would get black |ung.

I didn't expect to be changed fromthe job, even though
| asked for dust free atnobsphere. That was to conply
with the Federal

M. MM ckens confirmed that a second nine |ayoff occurred
in 1984 or 1985, and although he was retained on the job, severa
uni on enpl oyees and several forenmen were laid off, and others
were transferred to other mnes (Tr. 51).

M. MM ckens identified a copy of a Septenmber 6, 1991
statement he executed on that date exercising his option to
transfer as a Part 90 Mner (Tr. 34; Exhibit C4). He also
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identified a copy of a Septenber 10, 1991, letter from MSHA to
the respondent informing it of the fact that his medica

exam nation reflected that he was eligible for Part 90 mner's
rights pursuant to the Coal and M ne Acts (Tr. 36; Exhibit C1).
M. MM ckens confirmed that he had x-rays taken periodically,
begi nning in 1965, each tine the nobile x-ray unit canme to the
mne (Tr. 36).

M. MM ckens confirmed that in February, 1991, he was stil
wor ki ng as a construction foreman, or on "general projects", or
he would "fill in" and perform any job that he was assigned. He
stated that he did not request the special projects job, and that
ot her people al so worked on special projects or on specific jobs,
but that he was "kind of this special projects foreman night
after night after |I came off construction" (Tr. 38). He
confirmed that after he requested Part 90 M ner status, the
respondent was required to test himfor dust exposure and obtain
five sanples. He identified Exhibit C-3, as the results of
sanpling during the period Cctober 22, 1991, through April 6,
1992 (Tr. 40).

M. MM ckens stated that during his dust sanpling the MSHA
i nspector put the respirable dust testing punp on him at
11: 00 p.m before he went underground and instructed himto neet
him"at the end of the track" at 2:30 a.m M. MM ckens
expl ained that the track area in question was a "fresh air" area,
and he stated that he was there with the inspector, a conmpany
representative, and a union safety man from 2:30 until 5: 30.
M. MM ckens stated that "we sat there and talked till 5:30 in
the norning”, and he indicated that this was the last tine he was
tested by an MSHA i nspector before his layoff on April 10, 1992,
(Tr. 54-56). He confirnmed that the inspector and conpany
representatives do not acconpany himduring the entire shift.
The inspector hangs the punp on himand starts it up before he
goes underground, and the inspector renoves the punp at the end
of the shift (Tr. 74).

M. MM ckens believed that he was the only sal aried
enpl oyee to ever file for that status at the m ne. He stated
that he did so because he was told he had black |ung and should
see his doctor. He identified two salaried enployees with |ess
seniority who were not laid off when he was (Tr. 57, 65-66).

M. MM ckens confirmed that conpany safety inspector Bobby
Tayl or notified MSHA by letter dated Cctober 1, 1991, that after
hi s designation as a Part 90 miner, he would primarily be working
as an outby | abor foreman, and would al so be subject to work as a
face supervisor if so designated by management (Tr. 77; Exhibit
C2). M. MMckens confirmed that he did in fact work as an
out by |l abor foreman after his Part 90 designation, and that he
was qualified to do the work of a face supervisor, a job that is
still open and being perforned (Tr. 78).
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On cross-exam nation, M. MM ckens stated that he was a
foreman or supervisor from 1980 until 1992, and at tinmes had
Part 90 m ners under his supervision. He confirnmed that he never
harassed or intimted any m ners because of their Part 90 status,
that m ne managenment never instructed or encouraged himto
intimdate or discrimnate against any Part 90 m ners, and that
during his 12 years of enploynent with the respondent he knows of
no i nstances when a Part 90 m ner was ever discrimnated agai nst
because of his status (Tr. 81).

M. MM ckens confirmed that he was al ready working outby
when he was designated a Part 90 miner, and that before 1991 he
wor ked at different jobs involving construction and specia
projects rather than coal production. He stated that he
supervi sed a continuous mner section during his first 13 nonths
of enploynent with the respondent, but after that he only
supervi sed such a section "for part of a shift fromone tinme to
anot her" and not on a full time basis (Tr. 82). He confirnmed
that the volume coal production comes fromthe |ongwall and that
he never worked on a longwall section or supervised such a
section, and that as of the date of his |ayoff he was not
qualified or trained to performthe duties of a |longwall foreman
(Tr. 83).

M. MM ckens confirmed that he spoke with M. MKinney
after MSHA informed himof his Part 90 status, and that he
informed M. MKinney that he did not expect any work changes to
be made and that he sinply wanted to docunment the fact that he
had bl ack lung and to protect any future benefits that his wife
m ght receive. M. MM ckens acknow edged that there was no dust
free atnosphere in the mne and that he expected no change. He

stated that "I was . . . a setup foreman, which | think was in a
| ess dusty atnosphere there on that than where | was put"”
(Tr. 85). In response to a question as to whether or not the

respondent kept himin an environnment that was generally |ess
dusty than MSHA's regul ations required after he was designated a
Part 90 miner, M. MM ckens responded as follows (Tr. 85-87):

A.  You never know what you're going to kick up. When
you -- go from one section to another, you never know
how much dust is going to be on the ground or how nuch
the air volune is going to be after you get in there.

There would be a brattice out. You m ght not have no
ventilation. You never know until you go into an area
how rmuch dust you're gonna be kicking up in the air

Q | understand that. M question is: Did JimWlter
seemto try and keep you in a |less dusty environnent
general | y?
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A.  Yeah.

Q After you were Part 90, did JimWalter or any
management person above you at Jim Wlter ever try to
intimdate you about your Part 90 rights?

A. No, sir.

Q ©Did they ever try to harass you about your Part 90
rights?

A. No, sir.

Q Did they ever threaten you?
A. No, sir.

Q Did they ever say, MM ckens, you've declared this
Part 90 status, and | guarantee it's going to conme back
to haunt you?

A. No, ain't nobody said nothing |ike that.

Q Did anybody ever say to you or say anything to
soneone el se that you heard about that was negative
about your Part 90 status.

A. No, sir.

Q Before you filed this conplaint could you tell the
Court any exanple any time in history when JimWlter
has taken negative action against a Part 90 M ner
because of their Part 90 status?

A. They never did.

M. MM ckens confirmed that he has stated under oath to the
EEOC that his layoff was a result of his age and that his age was
t he determinative factor (Tr. 87). He believed that 137 union
mners were laid off when he was laid off, and pursuant to the
| abor agreenent, they were laid off by seniority. However
seniority did not apply to the layoff of salaried personne
(Tr. 88). M. MMckens stated that he was not aware of any
econonic condition that required a reduction in force in 1992,
and he did not know that this was the case. He sinply believed
t hat someone el se should have been laid off instead of him
(Tr. 89).

M. MM ckens stated that he was assigned normal and routine
jobs to do during his respirable dust sanpling period, and that
there was no "hanky panky" in connection with the dust sanpling
(Tr. 90). He further stated that there was no avoi dance of any
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dusty conditions in an attenpt to hide themfromthe inspector
and he confirmed that the respondent was never cited for
assigning himwork under conditions that were too dusty for Part
90 miners. He knew of no Part 90 miners ever being cited for
working in a dusty atnosphere, and as far as he knew, the
respondent was never cited for sanples that exceeded MSHA' s dust
exposure regul ations (Tr. 92).

Tomry R Boyd, testified that he has worked at the nine
since 1980, and that he is a longwall hel per and serves as the
uni on safety representative. On nunerous occasions he has
assisted MSHA i nspectors and managenent in the taking of dust
sanples for Part 90 mners (Tr. 108). He explained the
procedures followed at the time M. MM ckens was sanpl ed and
tested, and he confirmed that a sanpling punp can mal function at
any time. Wen this occurs, the mner is resanpled in order to
obtain a full eight-hour sanple (Tr. 113-114). He confirned that
there were occasi ons when he was with an inspector during
m dshift to look at M. MM cken's sanmpling punp, and he
expl ai ned the incident when the inspector nmet with M. MM ckens
at the end of the track as follows at (Tr. 115-116):

A. W went down -- | know -- | renmenber the occasion
you're talking of. W went down and net M. MM ckens
at the end of the track, M. Phillips, the inspector
and nyself. And we sat there for some three hours on
the end of the track talking.

Q Do you generally make it a habit of sitting down at
the end of the track tal king three hours?

THE WTNESS: No, sir. W usually don't do that
because it ties the mne foreman up, and the mne
foreman he oversees the whol e nines.

And for that reason -- | don't know why the inspector
decided to sit and talk for three hours and joke and
| augh and cut up, which it did interfere with mne
operations.

M. Phillips was just as astonished as | was because he
asked nme several tinmes, reckon when he's going to

| eave. He said, we can't l|leave until the inspector
gets ready to | eave as part of our aid and assist.

Q (By M. Coleman) Would that, in fact, affect -- as
far as the reading and the overall dust sanple, would
that affect the --

A Well, that's three hours.

Q -- liability?
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A. That's three hours that he's in fresh air that he
woul d have normally been in a possible nmore dusty area.

M. Boyd stated that the work perforned by M. MM ckens as
a setup foreman on special projects was "outby work" away from
the areas that were producing coal, and these areas were |ess
dusty (Tr. 118-119).

On cross-exam nation, M. Boyd acknow edged that M. W ggins
was working as a rock foreman before M. MM ckens was ever
declared a Part 90 miner. He also acknow edged that during the
t hree- hour conversation with the inspector at the end of the
track while M. MM ckens was bei ng sanpled, shift foreman
Phillips wanted the inspector to | eave so that M. MM ckens
could return to work. M. Boyd confirmed that the inspector was
dictating the course of this event and "as |ong as the inspector
sits there, we have to sit there with hinmd (Tr. 124).

Respondent's Testi nony and Evi dence

Ri chard A Donnelly, mne manager, No. 7 Mne, testified

that the workforce was reduced in April, 1992, because the world
coal market had declined and the respondent had problenms in
selling its coal at a profit. It therefore becane necessary to

reduce costs and the ampunt of tonnage produced at all of its
m nes. He participated in the devel opnent of an operating plan
to acconplish the reductions, and he explained the plan as
follows at (Tr. 131-132):

A.  The plan we cane up with entailed running fewer
m ner sections, fewer long walls sections, just
basically doing a lot |ess of everything that we
normal |y do, thereby creating | ess tonnage.

At the same tine, it reduced dramatically the number of
people that were required to do these jobs. A lot of
t he expenses that we incurred were reduced.

So, in effect, we ended up elimnating -- | believe the
nunmber was 134 union jobs and it was 24 supervisors.

We laid off 23 because one supervisor quit and went

wi th another conpany right in the mdst of that. So,

it was actually a reduction of 24 jobs.

Q And the reduction in force of the |abor force is
done by the collective bargaining agreement, right?

A Yes, it is.

Q How was the eval uati on done of which salaried
persons to lay off?
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A. What we did was | ook at what jobs had to be
performed at the reduced | evels, how many mni ner
sections, how many |long wall sections. Just,
basi cally, how many jobs there were. And then we went
t hrough and | ooked at the people that were avail abl e,
the people that we had on the payroll at the tinme and
pi cked the best people to do those jobs until we filled
every job. And once we filled each of the jobs, the
peopl e that were renmmi ning were the people that got
laid off.

M. Donnelly stated that he arrived at the No. 7 Mne in
August, 1991, and that M. MM ckens received his Part 90 status
in Septenmber, 1991. M. MM ckens was not involved in coa
producti on work and he basically perfornmed "outby dead work" as a
speci al projects foreman (Tr. 134).

M. Donnelly confirnmed that he participated in the fina
decision to lay off M. MM ckens and he did not consider his
Part 90 status to be a negative factor. He was not aware of
anyone maki ng any negative reference to M. MM ckens' status.
M. Donnelly confirnmed that consideration was given to the fact
that M. MM ckens did not |like to do production work at the
face, and this was considered as part of his overall job
abilities. M. Donnelly explained that M. MM ckens had nade
statements that he did not want to work at the face, that he did
not want the responsibility of dealing with MSHA and the
regul ati ons and the pressures involved and that he preferred to
continue doing work outby. M. Donnelly confirmed that this was
a factor in the decision to lay off M. MM ckens (Tr. 135).

On cross-exam nation, M. Donnelly stated that he never
observed M. McM ckens at his job, but he was told by other m ne
forenmen that M. MM ckens was an "average" supervisor (Tr. 136).
M. Donnelly stated that fewer |longwall and mner unit shifts
were going to be operated and the ability to operate each of
these sections was a very inportant consideration in the |ayoff.
M. Donnelly believed that the |ongwall faces were the dustier
areas in the mne, and that he woul d probably not assign a
Part 90 mner to those areas (Tr. 137).

M. Donnelly stated that at the tine of the layoff he was
the deputy m ne nanager and that WIllis Coaxe was the m ne
manager. He confirned that |ayoff neetings were held to identify
and deternmine the jobs that were to be retained, and to begin to
sel ect the best people to fill those jobs. M. Donnelly
confirmed that he relied on a |arge degree on M. Phillips or
M. MKinney to tell himwho was going to be retained, but he was
not aware that anyone's personnel records were reviewed as part
of the selection process. He further confirmed that he and the
managenment officials making the selections were aware that
M. MM ckens was a Part 90 mner (Tr. 139).
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M. Donnelly stated that during his 16 years in a
supervi sory capacity, M. MM ckens was the only supervisor that
he was aware of that had Part 90 status. M. Donnelly believed
that such a status would not enhance M. MM ckens' record with
the Conpany (Tr. 139). He confirnmed that m ne nanager Coaxe
woul d be the final authority as to who would be laid off and who
woul d stay (Tr. 140). Although seniority was considered, it was
not the only consideration. He confirned that M. MM ckens had
nore seniority than M. Bo Wggins, the person who replaced him
and he nay have had nore seniority than another supervisor
(Parsons) (Tr. 140-141).

In response to further questions. M. Donnelly reviewed a
list of nanes of supervisors who were laid off in April, 1992
(Exhibit R-1), and he stated that M. MM ckens nay have been
retained if three nore sal aried people had been retained, but
it was his opinion that if only one nore person had been retained
it would not have been M. MM ckens. He believed that
M. MM ckens probably was anmpbng the top 10 or 11 people at the
mne. M. Donnelly did not believed that M. MM ckens was
qualified for a comruni cation supervisor's job which involved a
TV conputer network to nonitor different nmine work areas
(Tr. 143).

M. Donnelly stated that during the |ayoff there was no
particular |ist prepared of persons to be laid off in any
particul ar order. He explained that management knew that a
nunber of jobs would be retained and that a certain number of
people would be laid off. He confirnmed that prior to the | ayoff
there were nunmerous jobs in the category of special projects
outby foreman on all three shifts, but that after the |ayoff,
there were very few of those jobs, and they were the mpjority of
jobs that were elimnated fromthe operating plan (Tr. 144-145).

M. Donnelly stated that M. Wggins and M. Parsons are
presently working on construction foreman jobs, and that
M. MM ckens would only fill in tenmporarily on that job
He confirmed that M. MM ckens perforned outby special projects
wor k, and that M. Waggins and M. Parsons previously performed
that kind of work on a very limted basis (Tr. 145).

M. Donnelly stated that for the |ast several years no
written eval uati ons of supervisors were made, and he confirnmed
that he and M. Coaxe and M. MKinney were the main participants
in the discussions as to who would be retained in the |ayoff
(Tr. 147).

M. Donnelly stated that he would not hesitate to put a
Part 90 miner to work at the face if the mne were in conpliance
with the 1.0 milligramrespirable dust requirenent. He confirnmed
that he was told that M. MM ckens did not want to work at the
face (Tr. 148).
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Gerald E. McKinney, General M ne Foreman, No. 7 mne
testified that he has worked with M. MM ckens and has given him
wor k assignnents. He stated that M. MM ckens was a
construction foreman for several years and changed to a specia
projects foreman in February, 1990, approximtely 18 nonths
before his Part 90 status, and he was one of nmany outby "dead
wor k" foremen (Tr. 151).

M. MKinney stated that he was involved in the eval uation
of sal aried personnel in 1992, in connection with a reduction of
the work force. He believed that he knew of the work that
M. MM ckens could do and not do. He stated that sometine after
February, 1990, M. Phillips infornmed himthat M. MM ckens told
him (Phillips) that he did not want to be on a coal production
face because of the additional pressures and responsibility of
that job. This occurred prior to M. MM ckens' Part 90 status,
and M. MM ckens hinself told him (MKinney) of his desire not
to work at the face during a conversation in his office
(Tr. 153).

M. MKinney reviewed a |list of supervisory personnel
(Exhibit R-1), and he expl ained the consideration given to those
listed during the layoff as follows at (Tr. 154-155):

Q Al right. And in the context of deciding what

m ners to keep, what sal aried personnel to keep, were
t here persons who woul d have been kept before M.

McM ckens on that list; that is, Exhibit 1?

A.  Just glancing over it, there's a couple of people
that I know were ex-coal runners on the face that did
produce coal at one time and a couple of |ong wal
experienced peopl e.

| would probably nyself -- and naybe even sone of the
mai nt enance people. There woul d be probably be four or
five that | would probably -- would fall in Iine before

M. MM ckens woul d

Q And you're referring to Exhibit 17?

A.  Right.

Q Did you at any tinme consider M. MM ckens' Part 90
status?

A. No, sir, | did not.

Q Didyou in any way retaliate against M. MM ckens
for exercising his rights as a Part 90 M ner?
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A. No, sir.

On cross-exam nation, M. MKinney stated that M. MM ckens
was his supervisor at one tinme in the past when he (MKi nney) was
first hired at the mne in 1982. M. MKinney recalled an
incident in which M. MM ckens was called on to assist in a rock
fall situation and that he probably comended M. MM ckens for
doi ng a good job. He believed that M. MM ckens was "a good
conmpany man" (Tr. 157).

M. MKi nney confirmed that one of the criteria for
retai ning an enpl oyee during the reduction in force "was that
everyone we kept we tried to have them where they could either
fill in on the longwall face or be able to run a m ner section
(Tr. 158). He denied that Part 90 m ners cannot work at the
face, but did not know where they are assigned on a regul ar
basis. He was only famliar with Part 90 nminers that operate
dust punps, and stated that there are many such mners that never
i nvoke their rights. He confirmed that M. M ckens was the only
supervisor in his mning experience that had Part 90 status and
that he "was very surprised” at this because he believed that
such a status was for union enployees (Tr. 159).

M. MKinney confirnmed that M. MM ckens was retained
during two prior layoffs in 1982 and 1985 prior to his Part 90
status (Tr. 162). He explained the work experience of
M. Parsons and M. Wggins and stated that "we had an
opportunity to hire two ex-rock people and we did so. W felt
that our mines may need themin the future" (Tr. 164).

M. MKinney confirmed that safety director Taylor's letter of
Cctober 1, 1991, to MSHA, reflects that M. MM ckens "will be on
the owm shift working primarily as an outby |aborer”, and he
stated that M. MM ckens was al ready doing that work at that
time and that he was al so subject to working at the face

(Tr. 165). However, due to |low coal production, the salaried
peopl e doing the outby work were all forner section foreman who
were nmoved to outby jobs to fill in for people who were off

(Tr. 166).

Paul A. Phillips, shift foreman, No. 7 mne, stated that
M. MM ckens worked under his supervision as a supervisory work
foreman on the ow shift, and that in April, 1992, at the tine of
the reorgani zation M. MM ckens was worki ng as an outby forenan.
He described his duties as "changing fromnight to night"
depending on the work to be done, and that "it could go anywhere
fromsetting tinmbers to building seals" (Tr. 168). He considered
the position of special projects foreman to be the same as an
out by section foreman. He explained that "outby" involved the
mai ntai ning of the rest of the mne away from where coal is being
extracted fromthe face (Tr. 168).
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M. Phillips stated that M. MM ckens inforned himon
several occasions that "he did not want anything to do with the
face work, the production of coal” and wanted to stay outby
because there were | ess responsibilities, and that these
statenents were made prior to Septenber, 1991 (Tr. 169). He
confirmed that M. MM ckens was a construction supervisor before
he becane a special projects foreman, and he considered himto be
"an average construction foreman" (Tr. 170). He confirned that
he was aware that M. MM ckens el ected to exercise his Part 90
rights. He could not recall exactly when this was done, but
confirmed that M. MM ckens was al ready working in the outby
area when he | earned of his status (Tr. 171).

M. Philips stated that he was not directly involved in the
deci si on-maki ng process in connection with the reduction-in-force
that resulted in M. MM ckens' layoff (Tr. 171). He eval uated
supervisors on a daily basis, and denied that anyone's Part 90
status had any part in his evaluations. He specul ated that
efforts were made to keep supervisors who were able to work in
nore than one mine area (Tr. 172).

M. Phillips described the supervisory duties perfornmed by
M. Parsons and M. Wggins, and he believed that M. MM ckens
was able to "wal k belts", but he would not use M. MM ckens to
work at the face on a regular basis and he did not believe he was
qualified to install belts (Tr. 174-177).

M. Phillips explained what occurred at the time the MSHA
i nspector tested M. MM ckens for exposure to respirable dust.
He stated that after M. MM ckens put the punp on he was sent to
his job assignment and when he and the inspector went to check
the punp "we did sit there |onger than usual" and that "the
i nspector calls the shots when he's there" (Tr. 180).

On cross-exam nation, M. Phillips stated that he did not
directly or indirectly have anything to do with the decisions to
| ayoff or retain enployees during the reduction in force which
affected M. MM ckens, and he had no know edge of the nanagenent
di scussi ons which may have taken pl ace concerning the
reorgani zation (Tr. 182). In his opinion, individuals who could
work at the face and "who could do everything” were retained
(Tr. 183). He confirnmed that Part 90 non-sal aried m ners have
been assigned to work at the face as a matter of choice hy
bi ddi ng on certain jobs, and that the face, area is "a nore dusty
pl ace" (Tr. 184).

M. MM ckens was recalled by the presiding judge, and he
stated that he could not recall ever stating that he did not want
to work at the face. He stated that his job was mainly behind
the longwal | rockdusting the crosscuts and that he |iked the work
"because | could stay in the fresh air" and "kind of stay out of
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it yourself and see that the work's done" (Tr. 198). He further
stated he "m ght have nade that statenent for that effect" (Tr.
198). He confirmed that he does not deny making the statenment
about not wishing to work at the face, but that he could not
recall doing so, (Tr. 200).

Conpl ai nant's Argunents

In his posthearing brief, conplainant asserts that the
respondent discrinm nated against himwhen it termninated his
enpl oyment, after twelve years of service, in part because he
exercised his Part 90 miner rights. Conplainant maintains that
the respondent's defense that he was laid off for econom c
reasons is nerely a pretext for one of the primary reasons he was
term nated during the layoff in question. Assunmng that | accept
the respondent's argument that it was going through a period of
econonmi ¢ adjustnment that required sone |ayoffs, the conplai nant
poi nts out that he was a good and experienced enpl oyee who had
survived two previous layoffs, and had seniority over sone of the
enpl oyees who were retained, and that in spite of these
qualifications, he was laid off while others with |ess seniority,
experi ence, and age, were retained.

In support of his conclusion that his Part 90 status was at
| east one of the underlying reasons why he was not retained
during the layoff, the conplainant asserts that deputy mne
manager Ri chard Donnelly and mine foreman Geral d McKi nney both
testified that he was the only salaried enpl oyee or supervisor
that they had ever known who had el ected to exercise his Part 90
rights. The conplainant points to the statenent by M. Donnelly
that a supervisor who el ected part 90 status "woul d not enhance
his status with the conpany” by doing so, and that m ne foreman
Gerald McKinney reveal ed his real opinion of his decision to

el ect Part 90 status when he stated "I was very surprised when
learned of it . . .l guess | just never . . . you just kind of
get in your head. | just kind of thought it was for the union
the UMM people really. And | just never . . . and it just kind
of shocked me when | learned of it". The conplainant concl udes

that these statenments reveal bias against his decision to
exercise his Part 90 rights and shows that the very people who
made t he deci sion about who was to be laid off took into account
his Part 90 status in making that decision

Citing Pasula v. Consolidation Coal Conpany, 2 FMSHRC 2786
(Cctober 1980), rev'd on other grounds sub nom Consolidation
Coal Conpany v. Marshall, 663 F.2d 1211 (3d Cir. 1981), and
several other |eading cases, the conpl ai nant argues that
liability pursuant to section 105(c) of the Act is not dependent
on whether or not an enploye has been discrim nated agai nst
sol el y because he has engaged in a protected activity, but
rat her, whether his engagenent in a protected activity is at
| east part of the reason for the adverse discrimnatory action
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taken agai nst him The conpl ai nant concl udes that because the
evi dence shows that the respondent's decision to lay himoff was
based in part on his Part 90 status, in direct violation of
section 105(c) of the Act, he is entitled to reinstatenent and
back pay.

The conpl ai nant takes the position that the evidence
presented in this proceedi ng supports a reasonabl e inference that
the respondent's decision to terminate himduring the 1992 | ayoff
was notivated, at least in part, by the fact that he was a part
90 enpl oyee. Under the circunmstances, and given the fact that
the presiding judge refused to dismss the matter at the close of
his case, the conplainant concludes that it has established a
prima facie case. In support of this conclusion, the conpl ai nant
states that it is undisputed that his election to exercise his
Part 90 rights is considered a protected activity. The
conpl ai nant asserts that the evidence establishes that he was a
good, experienced and dedi cated enpl oyee who had survived two
previous layoffs involving a | arge nunber of people, and that he
was experienced and qualified to work in a number of different
areas in the mne. He cites the testinony of the miner's
representative and safety conm tteeman, Tommy Boyd, attesting to
his experience as a rock and pillar worker who was able to do
"whatever it took", and M. Boyd's confirmation of the fact that
the two enpl oyees (W ggi ns and parsons) who took over his duties
after the layoff were not Part 90 miners and were not laid off.

The conpl ai nant points out that he had seniority over sone
of the enpl oyees who were retained in the layoff, that seniority
was a consideration during the layoff, and that prior to the
| ayof f, he had never been told or informed in any way that his
wor k needed i nprovenent, and there was never any indication of
any problemwi th his job performance at any tine.

The conpl ai nant argues that even assuning that the
respondent's contention that he was term nated as a part of a
general layoff resulting from econom c consideration is
supportabl e, the respondent must still establish by a
preponderance of the evidence that he would have been term nated
during this general |ayoff even if he had not engaged in
protected activity.

In response to the testinony of the witnesses who
participated in the decision to termnate him (Donnelly and
McKi nney), the conpl ai nant points out that they produced no
personnel records or any other business records substantiating
that he woul d have been laid off under any circunmstance, and that
no records were kept regarding the discussions to determ ne who
was to be laid off, and none have been introduced by the
respondent. The conplainant finds it "even nore puzzling", that
m ne manager Wl lis Coaxe, one of the supervisors making the
deci si on about who to retain and who to layoff, did not testify
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in this case, and that his notive for the term nati on cannot be
ascert ai ned.

The conpl ai nant further points out that although deputy m ne
manager Donnel ly, who participated in the |ayoff decision
adm tted that he had only been on the job site a short tine and
knew not hi ng about his work or abilities, M. Donnelly did know
that he was a Part 90 enpl oyee. The conplainant finds it
difficult to imgine that M. Donnelly could make any meani ngfu
eval uation of his work wi thout his personnel records or other
i nformati on, except for the verbal input of foreman MKi nney.
The conpl ai nant concl udes that the only thing M. Donnelly was
sure of was that he was the only supervisor he ever knew of to
exercise his Part 90 rights, and that the exercise of those
rights would not "enhance his position with the conmpany".
(I take note of the fact that the actual statenment nade by
M. Donnelly was that the conplainant's status "woul d not enhance
his record with the conpany" (Tr. 139).

The conpl ai nant asserts that mne foreman MKi nney was the
only witness who could testify about his true work skills and
qualities, and that M. MKinney had good things to say about
him including selecting himto assist in the excavation of a
trapped m ner on one occasion, and conmenting that he had done a
"Good job" on another occasion. Conplainant al so nmakes reference
to M. MKinney's testinmony that he was "a good conpany nan" and
wor ked every day, and that these were his "strong points".

In response to the respondent's affirmative defense, the
conpl ai nant asserts that in Sinpson v. Kent Energy, Inc.
11 FMSHRC 770 (May 1989), the conpany all eged that econom c
considerations justified the layoff of an enpl oyee who had
engaged in protected activity, but that "The Court" (Conm ssion),
rejected the argunent after concluding that the conpany's failure
to produce any records or witten evidence explaining the [ayoffs
was insufficient to prove the affirmati ve defense by a
preponderance of the evidence. The conplainant cites the
followi ng fromthe decision, at 11 FMSHRC 779:

The judge wei ghed respondent’'s evidence and found it

| acki ng. Jackson's testinony |acks specificity as to
how seniority was calculated. It also lacks certainty
as to the seniority of the two laid-off mners or the
retained mners in relation to Sinpson, and as to how
"job qualification" and fam |y considerations figured
into Jackson's decisions regarding layoffs. Further

t he respondents did not introduce seniority lists or
busi ness records explaining the |ayoff decisions or the
effects of the alleged recession on the nine's
operation.
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The conpl ai nant concl udes that the facts in his case and
those presented in the Sinpson case "are remarkably simlar and
conmand the sanme result". In support of this conclusion, the
conpl ai nant asserts that in both cases the conpany was claim ng
t hat general econom c conditions were the reason for the |ayoff,
and in both cases the conpany produced no docunentary evidence to
substantiate their affirmtive defense. |In the instant case, the
conpl ai nant points out that in the absence of any witten
docunent ation to support the respondent's claim and the positive
testimony of the only conmpany wi tness (MKinney) who did have
personal know edge about M. MM ckens' skills and experience, it
is clear that the respondent has not proved by a preponderance of
the evidence that M. MM ckens was |laid off as part of a genera
| ayof f. The conpl ai nant concl udes further that the respondent's
defense is a nmere pretext for the primary reason he was chosen
over other enployees to be laid off -- his Part 90 status.

The conpl ai nant takes note of the fact that it appears from
"Exhibit E", a copy of which was attached to its brief, that a
nunber of Part 90 enpl oyees were affected by the April, 1992
| ayof f, although their names do not appear on the Exhibit
produced at the hearing in this matter. The conpl ai nant
concludes that if, in fact, a nunber of Part 90 enpl oyees were
term nated during the layoff, the case for discrimnation agai nst
hi m woul d be that rmuch stronger. The conpl ai nant further notes
that while there is a discrepancy in the testinmny as to why he
expressed a preference not to work at the face, (he said it was
because he wanted to avoid the dusty conditions which m ght
further exacerbate his pneunoconiosis and M. Donnelly and M.
McKi nney were under the inmpression it was because he did not want
the responsibility), the testinony of all of the witnesses is
consistent to the extent that he was nerely stating a

"preference"” -- "if at all possible" not to work at the face, and
he did not give any indication that he woul d not performthe
work. In fact, the conplainant points out that even after he

el ected Part 90 status, the respondent notified the Departnment of
Labor that he would be subject to work at the face at the

di scretion of his supervisors and that foreman Phillips testified
t hat he assigned himwork on the face when necessary, although
not regularly.

The conpl ai nant asserts that the inpact of the testinony
concerning his preference not to work at the face is significant
only to the extent that both M. Donnelly and M. Phillips
testified that "the face" probably would not be a suitable place
for a Part 90 worker because of the dusty conditions, even though
it may not be "forbidden" by the regulations. The conpl ai nant
concludes that if M. Donnelly and M. MKinney decided to
term nate hi m because they did not think that the face was an
appropriate place for a Part 90 worker, even though it m ght
technically qualify under Part 90, then they are, in effect,

di scrim nating agai nst him because of his Part 90 status, which
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is still a violation of Section 105(c). The conpl ai nant further
concludes that the fact that he also stated a "preference"” not to
work on the face "if at all possible” was not a statenment that he
woul d not do so, and he should not be penalized or discrimnated
agai nst because he stated that preference, particularly in |ight
of the fact that the supervisors also stated that they
"preferred" that a Part 90 enpl oyee not work on the face. The
fact that he had worked on the face at the direction of

M. Phillips since he had el ected Part 90 status is sufficient

evi dence of the fact that he was willing to do whatever was
necessary, although it was not his preference.

Respondent's Argunents

Citing several appropriate decisions, including cases
i nvolving Part 90 miners, the respondent agrees that to support a
prima facie discrimnation case under section 105(c) of the Act,
t he conpl ai nant bears the burden of production and proof to
establish that (1) he engaged in protected activity, and (2) that
the adverse action conplained of was notivated in any part by
that activity. Hatter v. Franklin Coal Co., 8 FMSHRC 1374, 1383
(Sept ember 1986); Miullins v. Beth-El khorn Coal Corp., 9 FMSHRC
891, 895 (May 1987); Coff v. Youghi ogheny & GChi o Coal Co.,
8 FMSHRC 1860, 1863 (Decenber 1986); Hall v. Clinchfield Coa
Co., 8 FMSHRC 1624, 1628 (Novenber 1986); MCracken v. Valley
Canmp Coal Co., 2 FMSHRC 928, 932 (April 1980). The respondent
further agrees that it may rebut the prim facie case by show ng
either that no protected activity occurred or that the adverse
action was in no way notivated by the protected activity, and
that once it establishes a legitimte cause for the discharge,
the conpl ai ning m ner nmust then show by affirmative and
per suasi ve evidence that the invocation of such cause was nerely
a pretext for unlawful notive, and that the ultimte burden of
per suasi on does not shift from him

The respondent asserts that in order to establish a prim
faci e case of discrimnation, the conplainant in this case has
the burden to show that he engaged in protected activity by
exercising his rights as a part 90 m ner and that his termnation
during the April 1992 reduction in force was notivated by the
exercise of those rights. The respondent takes the position that
the conpl ai nant has not established a prima facie case, and in
support of this conclusion cites the testinony of the conpl ai nant
that he becane a "setup foreman" shortly before he becanme a
Part 90 miner, and that after achieving that status he told
foreman McKi nney that he did not expect any different treatnent
because he felt that the setup foreman position that he occupied
was "out of the dust about as good as any place he could be in
the m ne because there's no really dust free atnosphere in the
m ne". The respondent points out that the conplainant did not
request that M. MKinney transfer himto the setup foreman
position after he obtained Part 90 status, and in fact told
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M. MKinney that he did not "expect any change whatsoever"”, and
"did not want a change made", and that the only reason that he
filed for Part 90 classification was "to get it on record that if
| lived to retire, | mght get black lung (benefits), or if I

di ed maybe ny wi fe would get black |ung (benefits)".

The respondent further argues that the conplai nant confirnmed
that he was al ready doing outby work prior to becoming a Part 90
m ner, that he had been doing such outby work since before 1991,
and that this work involved construction and special projects,
and not coal production. The respondent points out that the
conpl ai nant adm tted that the respondent seemed generally to keep
himin a |l ess dusty environnment after he becane a Part 90 m ner
and that according to his own testinony, he did not assert any
Part 90 transfer rights. Citing Miullins v. Beth-El korn Coa
Corp., 7 FMSHRC 1819, 1837 (Novenber 1985), the respondent argues
that a miner is not entitled to exercise his Part 90 rights
unl ess he is working in an atnosphere which has a concentration
of nore than 1.0 milligranms of respirable dust, and that in this
case there is no notable evidence that the dust concentration in
the area in which the conplai nant was working prior to the
reduction in force exceeded the limts inposed by Part 90. Under
all of these circunmstances, the respondent concludes that the
conpl ai nant coul d not have exercised any Part 90 rights even if
he had desired to do so, and that the testinony supports a
conclusion that he either did not assert any Part 90 transfer
rights or that he explicitly waived such rights.

The respondent concludes that the conplainant has failed to
show that his layoff was notivated by an all eged exercise of his
Part 90 rights, and it takes the position that his case is
factually simlar to McCracken v. Valley Canp Coal Co., 2 FMSHRC
928 (April 1980). In MCracken, the conplainant was laid off
during a reduction in force in which 137 union enpl oyees and 14
supervisors were laid off, and as in the instant case, the
conpl ai nant asserted a claimthat he was qualified for
underground mning positions and that he shoul d have been
considered for such positions. The respondent took the position
t hat the conplainant did not have the ability to perform
avai l abl e work, and Judge Melick ruled that the conplainant's
di scharge resulted froma legitimte reduction in force.
McCracken, 2 FMSHRC at 929.

In response to the conplainant's assertion that he had nore
seniority and/or was nore qualified than other supervisors who
were not term nated during he reduction in force, and that these
supervi sors (Parsons and W ggi ns) began performng all or part of
his job duties after the reduction in force, the respondent cites
the Comm ssion's decision in Miullins v. Beth-El khorn Coal Cornp.

9 FMSHRC 891, 899 (May 1987), holding that the Mne Act "is not
an enploynent statute", and it concludes that the conplainant's
clainms as to who should or should not have been term nated during
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the reduction in force are not appropriate subject matter for
t hese proceedi ngs.

In further support of its argument, the respondent points
out that when asked how it was that Part 90 affected his |ayoff,
the conpl ai nant stated that he only has a 60% hearing | oss in one
ear, that he was a good enployee for 12 years, and that the
respondent does not want MSHA inspectors comng to the nmne to
take dust sanpl es because they nmay di scover other violations
while they are present at the mine. The respondent concludes
that there is absolutely no evidence in this case to indicate
anything other than the conplainant was laid off during a
legitimate reduction in force, and that he has failed to
establish a prima facie case under section 105(c) of the Act.

Even assum ng that the conpl ai nant has established a prim
faci e case, the respondent argues that his layoff was in no way
notivated by any alleged protected activity. |In support of this
concl usion, the respondent cites the uncontradicted testinony of
M. Donnelly that the work force at the No. 7 Mne was reduced in
April 1992, because the world coal market was in decline and the
respondent was experiencing difficulty selling its coal at a
profit. Under these circunstances, the respondent asserts that
it was necessary to reduce coal production at all of its m nes,
and that the evaluation of which salaried enployees were to be
laid off was acconplished by exam ning the nunber of jobs
avail abl e at the reduced | evel of operations and then filling
these jobs with the nost qualified persons. Respondent states
that there is uncontradicted testinony that the conplai nant had
no desire to work in a coal production position and that his
preference for avoiding work at the face was pivotal in the
respondent's decision not to retain him

The respondent cites M. MKinney's undisputed testinony
that prior to his classification as a Part 90 m ner, the
conpl ainant told M. MKinney that he did not want to be assigned
to the coal production face due to additional job pressures and
responsibilities associated with face work, and that in
i mpl enenting the reduction in force, an effort was nmade to keep

enpl oyees who were able to fill in on a longwall face or who
coul d supervise a mner section. The respondent al so states
that the uncontradicted testinony of M. Phillips reflects that

on several occasions prior to September 1991, the conpl ai nant
told M. Phillips that he did not want anything to do with coa
production at the face and that he wanted to continue to do outby
work so that he would not have to conply with the [aws applicable
to face work.

The respondent concludes that it effectuated a legitinmate
reduction in force in April 1992, properly followed its
procedures during the reduction in force, and that the
conpl ainant was laid off during the reduction in force w thout
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regard to his Part 90 status. Respondent further concl udes that
it has rebutted the prima facie case that the conpl ai nant has
attenpted to establish, and that the conplainant has elicited no
affirmati ve and persuasive evidence that the legitimte cause for
his termination was nerely a pretext for unlawful notive on the
part of the respondent.

Fi ndi ngs and Concl usi ons

In order to establish a prina facie case of discrinmnation
under section 105(c) of the Mne Act, a conplaining nmner bears
t he burden of production and proof to establish (1) that he
engaged in protected activity and (2) that the adverse action
conpl ai ned of was notivated in any part by that activity.
Secretary on behalf of Pasula v. Consolidation Coal Conpany,

2 FMSHRC 2768 (1980), rev'd on other grounds sub nom

Consol idation Coal Conpany v. Marshall, 663 F.2d 1211 (2d Cir
1981); Secretary on behal f of Robinette v. United Castle Coa
Company, 3 FMSHRC 803 (1981): Secretary on behalf of Jenkins v.
Hecl a- Day M nes Corporation, 6 FMSHRC 1842 (1984); Secretary on
behal f of Chacon v. Phel ps Doge Corp., 3 FMSHRC 2508, 2510-2511
(Novenber 1981) rev'd on other grounds sub nom Donovan V.
Phel ps Dodge Corp., 709 F.2d 86 (D.C. Cir. 1983).

The operator may rebut the prima facie case by show ng
either that no protected activity occurred or that the adverse
action was in no way notivated by protected activity. If an
operator cannot rebut the prima facie case in this manner it may
neverthel ess affirmatively defend by proving that it was al so
notivated by the miner's unprotected activities alone. The
operator bears the burden of proof with regard to the affirmative
defense. Haro v. Magnma Copper Conpany, 4 FMSHRC 1935 (1982).

The ulti mate burden of persuasion does not shift fromthe

conpl ainant. Robinette, supra. See also Boich v. FMSHRC, 719
F.2 194 (6th Cir. 1983); and Donovan v. Stafford Construction
Conmpany, No. 83-1566 D.C. Cir. (April 20, 1984) (specifically-
approving the Comr ssion's Pasul a- Robinette test). See also NLRB
V. Transportation Managenent Corporation, u. S. , 16
L.ed.2d 667 (1983), where the Supreme Court approved the NLRB's
virtually identical analysis for discrimnation cases arising
under the National Labor Relations Act.

Direct evidence of actual discrimnatory notive is rare.
Short of such evidence, illegal notive may be established if the
facts support a reasonable inference of discrimnatory intent.
Secretary on behal f of Chacon v. Phel ps Dodge Corp., 3 FMSHRC
2508, 2510-11 (November 1981), rev'd on other grounds sub nom
Donovan v. Phel ps Dodge Corp., 709 F.2d 86 (D.C. Cir. 1983);
Sammons v. M ne Services Co., 6 FMSHRC 1391, 1398-99 (June 1984).
As the Eight Circuit analogously stated with regard to
di scrimnation cases arising under the National Labor Rel ations
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Act in NLRB v. Melrose Processing Co., 351 F.2d 693, 698 (8th
Cr. 1965):

It would indeed be the unusual case in which the |ink
bet ween the di scharge and the [protected] activity
could be supplied exclusively by direct evidence.

Intent is subjective and in many cases the

di scrimnation can be proven only by the use of
circunstantial evidence. Furthernmore, in analyzing the
evi dence, circunstantial or direct, the [NLRB] is free
to draw any reasonabl e inferences.

Circunstantial indicia of discrimnatory intent by a mne
operator against a conpl aining mner include the foll ow ng:

Know edge by the operator of the miner's protected
activities; hostility towards the mner because of his
protected activity; coincidence in time between the
protected activity and the adverse action conpl ai ned
of ; and di sparate treatnment of the conpl aining mner by
t he operator.

Protected Activity

Section 105(c)(1) of the Mne Act provides in pertinent part
as follows:

No person shall discharge or in any manner discrimnate
agai nst or cause to be discharged or cause

di scrim nation against or otherwise interfere with the
exercise of the statutory rights of any niner
representative of mners or applicant for enploynment in
any coal or other mne subject to this Act * * *
because such mner, representative of mners or
applicant for enploynent is the subject of nedica

eval uations and potential transfer under a standard
publ i shed pursuant to section 101 * * *  (Enphasis
added.)

The mandatory health standards authorized by section
101(a)(7) of the Mne Act, are found at 30 C.F. R Part 90.
Pursuant to those regulations, a mner enployed at an underground
coal mne or at a surface area of an underground coal m ne may be
eligible to work in a | ow dust area of the mi ne where there has
been a determ nation that he has evi dence of pneunoconiosis. |If
there is evidence of pneunoconiosis, a mner may exercise his
option to work in a mne area where the dust |evels are bel ow
1.0 mlligrams per cubic neter of air

In Goff v. Youghi ogeny & Chio Coal Co., 7 FMSHRC 1776,
1780-81 (Novenber 1985), the Comm ssion held that section 105(c)
of the Act bars discrimnation against or interference with
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m ners who are "the subject of nedical evaluations and potentia
transfer” under the Part 90 standards. However, the Commi ssion
has recognized that a mner's Part 90 rights, and the protection
afforded himin that status, are not unlimted and that he is not
entitled to work in a mne environnment totally free of respirable
dust. Goff v. Youghi ogeny & Chio Coal Co., 8 FMSHRC 1860, 1865
(Decenber 1986).

In Martha Perando v. Mettiki Coal Corporation, 10 FMSHRC 491
(April 1988), the Commi ssion held that even if the conpl aining
m ner suffering fromindustrial bronchitis were included within
the schenme of MSHA's Part 90 regul ati ons, she would not have had
a right under those provisions to transfer with pay retention to
a |l ess dusty position since her underground work areas were
consistently below the required Part 90 respirable dust |evel of
1.0 nmg/ nB. The Commi ssion al so observed that "Exposure to sone
anount of respirable dust is inherent in virtually al
under ground coal mining", FMSHRC at 496.

In Jimy R Millins v. Beth-El khorn Coal Corporation, et
al., 9 FMSHRC 891 988 (mmy 1987), the Comm ssion observed that
the Mne Act "is not an enploynent statute", and it held that
while a Part 90 m ner has the right to be transferred to a
position satisfying the requisite Part 90 criteria, he is not
entitled to dictate to the operator or otherw se specify the
particul ar position to which the transfer nust be nmade. The
Commi ssion further held that "placement in a position neeting the
rel evant dust concentration criteria is all that is required"
and that "the fundamental purpose of these transfer provisions is
the protection of miners' health--not the distribution of
specific jobs", 9 FMSHRC 895, 897.

The record in this case establishes that the conpl ai nant
engaged in a protected activity when he filed for, and received,
Part 90 miner status, and that he suffered an adverse personne
action when he was laid off. However, the critical quesiton is
not whether the respondent treated the conplainant in a
reasonably fair manner when it laid himoff, but whether or not
the layoff was made in any part because of the complainant's
Part 90 status. As appropriately noted by Commi ssion Judge
Broderick in Jinmy Sizenore and David Rife v. Dollar Branch Coa
Conmpany, 5 FMSHRC 1251, 1255 (July 1983), " . . . the Comm ssion
has no responsibility to assure fairness in enploynent rel ations
or to determ ne whether an enpl oyee was di scharged for cause, but
only to protect mners exercising their rights under the Act".
And, as stated by the Conmission in Bradley v. Belva Coal Co.,

4 FMSHRC 982 (June 1982), "our function is not to pass on the
wi sdom or fairness of such asserted business justifications, but
rather only to determ ne whether they are credible and, if so,
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whet her they woul d have notivated the particul ar operator as
cl ai med".

The All eged Di scrim nation

In his initial conplaint filed with MSHA, the conpl ai nant
asserted that he elected to transfer to a | ess dusty atnosphere
upon notification of his option to transfer as a Part 90 M ner
However, the evidence reflects otherwi se, and the conpl ai nant
confirmed that he did not request or exercise any transfer rights
as a result of his Part 90 status. He adnmitted that he did not
expect or want any changes made in his work status, and that he
only filed for Part 90 status in order to preserve any future
clainms for black lung benefits. Further, the conpl ai nant
adm tted that he was al ready doing work outby the face prior to
his Part 90 designation, and that the respondent generally kept
himin a | ess dusty environnment after that designation

Al t hough the conpl ainant alluded to his Part 90 status at
the tine he filed his MSHA conpl aint, and expressed his belief
that his status contributed to his layoff, the thrust of his
conplaint was his assertion that he was laid off because the
respondent wi shed to retain younger forenen. |Indeed, in the
course of the heiarng, the conplainant confirend that in his
sworn conplaint filed with the EEOC i n connection wi ht his age
di scrimnation conplaint, he took the positon that his age was
the determ native factor for his |ayoff.

In the absence of any direct evidence that managenent's
decision to lay off the conplainant was notivated in part by his
Part 90 status, a discrimnatory notive may be determ ned by
circunstantial evidence showi ng that managenent was hostile
t owar ds hi m because of his status, the coincidence in tine
between his filing for and receiving that status, and any
di sparate treatnment accorded hi m because of his status. Although
a resonabl e inference of notivation may be drawn from such
circunstantial evidence, Secretary ex rel. chacon v. Phel ps Dodge
Corp., supra; Sammons v. Mne Services Co., supra, there nust be
credi bl e evidence of discrimnatory inent or credible evidence
fromwhich a reasonabl e inference of discrimnation or
driscrimnatory intent can be drawn. Branson v. Price River Coa
Co., 853 F.2d 786, (10th Cir. 1988).

I find no evidence of any disparate treatnment of the
conpl ai nant by the respondent, and the record establishes that he
was not the only salaried foreman affected by the layoff. The
conpl ai nant confirmed that the respondent never intim dated,
harrasssed, or threatened himbecause of his Part 90 status, and
never said anything negative about his status. The conpl ai nant
further confirned that the respondent had never taken any
negati ve acti on agai nst any enpl oyee because of their Part 90
st at us.
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I find no evidence to support the conplainant's claimthat
the respondent placed himon a job which subjected himto dust in
response to his request for a dust free environnent, and that the
respondent deliberately kept himaway fromhis work area in order
to neet MSHA' s respirable dust standards prior to any
i nspections. The only incident alluded to by the conpl ai nant
concerned a three-hour discussion in "fresh air" in the conpany
of an MSHA inspector, a union safety representative, and a
conmpany representative, at a time when the conpl ai nant was
wearing a respirable dust sanpling device. The credible
testi mony regarding that incident reflects that the inspector was
in control and responsible for any delay in the complainant's
returning to work. Further, the conpl ai nant hinmself confirnmed
that during his respirable dust sanpling period, he was assi gned
to his normal work duties, that there was no "hanky panky"
connected with the sanpling, and there was no avoi dance of any
dusty working conditions in an attenpt to hide them from an
i nspector. The conplainant also confirmed that the respondent
was never cited for assigning himwork under dusty conditions,
t hat he knew of no Part 90 miners ever being cited for working
under dusty conditions, and that the respondent had never been
cited for exceeding MSHA' s dust exposure regul ations.

M. Donnelly confirnmed that the reduction in force which
affected the 134 union jobs was acconplished under the collective
bar gai ni ng agreenent, and in the absence of any evidence to the
contrary, | assune that nminers affected by the reduction were
af forded their appropriate union protection. However, as a
sal ari ed supervi sory managenent enployee, and in the absence of
any evidence to the contrary, | assunme that the conpl ai nant had
no formal |ayoff retention rights, and that his continued
enpl oynment was at the discretion of mne managenent. The
conpl ai nant confirnmed that he had no seniority rights, and the
record reflects that he received severance and accrued vacation
pay when he was laid off.

Citing Sinpson v. Kent Energy, Inc., 11 FMSHRC 770 ( May
1989), the conpl ai nant suggests that in order to establish the
legitimacy of the layoff, and to support its contention that the
reduction in force was necessary because of adverse econonic
conditions affecting the world coal market, it was incunbent on
the respondent to provide witten docunentation and busi ness
records to support this claim In the absence of such
docunent ati on, the conplainant would totally discount the
testi mony presented by the respondent in support of the propriety
of the layoff.

In the Sinpson case, the Conmi ssion observed that the tria
judge wei ghed the respondent's evidence and found it lacking in
specificity and certainty, and the Conm ssion cited severa
transcript references reflecting the respondent's rather
equi vocal testinony, highlighted by a nunber of "guesses",
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concerning certain critical facts connected with the layoff in
guestion. It was in this context that the Conm ssion observed in
part at 11 FMSHRC 779, that the conpany "did not introduce
seniority lists or business records explaining the |ayoff

deci sions or the effects of the alleged recession on the mne's
operation”. In short, the Cormmi ssion affirned the trial judge's
credibility findings, and | find nothing in the decision to
support any concl usion or general rule that the only evidence
worthy of belief is witten docunentary busi ness records.

The record in this case reflects that the respondent took
the pretrial deposition of the conplainant. However, the
conpl ai nant did not depose any of the respondent's witnesses,

i ncludi ng the m ne manager, (WIllis Coaxe), who nade the fina
decision to lay himoff. Although M. Coaxe was not called to
testify in this case, there is no evidence that he was not

avail abl e and the conpl ai nant did not subpoena him Further, the
conpl ai nant apparently nmade no attenpt to seek out any
docunentary evidence fromthe respondent through pretria

di scovery.

The evidence reflects that prior to 1991, the conpl ai nant
wor ked at different jobs tasks involving construction and specia
projects, rather than coal production, and that his supervision
of a continuous mner section on a full time basis took place
during his initial 13 nonths of enploynment, and on a part-tine
basis thereafter (Tr. 82). The conpl ai nant acknow edged t hat
nmost of the coal production took place at the |ongwall sections,
and he conceded that he had never worked on, or supervised, such
a section and that he was not qualified or trained to performthe
duties of a longwall foreman (Tr. 83). The evidence al so
reflects that nost of the conplainant's work experience was in
the outby areas of the mne.

Shift foreman Phillips, who supervised the conplainant's
wor k, confirmed that he evaluated his supervisors on a daily
basis and that he considered the conplainant to be "an average
construction foreman". General mne foreman MKi nney, who al so
was famliar with the conplainant's work, confirmed that during
the layoff consideration he reviewed a |ist of salaried
supervi sory personnel that included individuals with |ongwall and
coal face production experience, and that four or five of these
i ndi vi dual s woul d be retained ahead of the conplainant. Both
M. Phillips and M. MKinney confirned that sal ari ed personne
with longwall or face coal production experience, or those
experienced in supervising a mner section, were given preference
during the reduction in force and |ayoff.

M ne Manager Donnelly acknow edged that he had never
personal |y observed the conplainant's work, and he indicated that
no witten eval uations of supervisors were made for several years
prior to the layoff in question. However, he confirnmed that in
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hi s di scussions with other supervisory foreman who were aware of
the conpl ai nant's work, the compl ai nant was characterized as an
"average" supervisor. M. Donnelly further confirmed that the
reduction in force brought about by the adverse coal market woul d
result in fewer longwall and continuous mner work shifts, and
that it was critical to retain personnel skilled in those jobs.

M. Donnel ly acknow edged that he was aware of the
conplainant's statements that he did not |like to do face
producti on work because he did not wish to accept the
responsi bilities and pressures of that kind of work and preferred
to continue working outby, and that this was a factor that he
considered in the decision not to retain him M. MKinney
confirmed that the conplainant told himthat he did not want to
work on a production face because he did not want the additiona
responsi bilities and pressures of such a job, and that
M. Phillips also infornmed hi mabout similar statenents nmade to
himby the conplainant. M. Phillips confirned that the
conpl ai nant had i ndeed made such statements to him

The conpl ai nant' s testinmony concerning the statenents
attributed to himis both equivocal and unconvincing. He
testified that "he m ght have made" the statenents, did not deny
maki ng them but indicated that he sinply could not recal
(Tr. 200). Havi ng viewed M. Donnelly, M. MKinney, and
M. Phillips in the course of the hearing, | find themto be
credi ble witnesses, and | believe that the conpl ai nant nade the
statements in question. Under the circunmstances, | do not find
M. Donnelly's consideration of these statenments during his
| ayof f deliberations to be unusual or unreasonable.

The record reflects that two prior |ayoffs occurred at the
mne in 1982 and 1986 prior to the |layoff which resulted in the
conplainant's termination, and there is no suggestion that those
| ayoffs were other than legitimate. Wth regard to the |ayoff
which resulted in the conplainant's term nation, M. Donnelly and
M. MKi nney presented credible and unrebutted testinony
concerning the facts and circunstances which pronpted the
reduction of the work force which affected a substantial nunber
of sal aried personnel in addition to the conplai nant, and they
expl ai ned how the reductions were acconplished and the pertinent
factors and consi derations which were made in deci di ng who woul d
be retained and who would be laid off. The fact that little or
not hi ng was reduced to witing is irrelevant, particularly when
sal ari ed managenment personnel are involved. As the responsible
managenment officials, M. Donnelly and M. MKinney were free to
make certain managerial judgnments and decisions regarding
sal ari ed personnel, including who would be retai ned and who woul d
be laid off, and | conclude and find that these were matters
within their managerial authority and discretion. Further, after
careful consideration of all of the evidence and testinony
regarding the reduction in force and |layoff in question, |
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conclude and find that their explanations of the events in
qguestion are reasonabl e and pl ausi bl e.

I find nothing unusual about M. MKinney's expressions of
surprise and shock at |earning of the conplainant's Part 90
status. M. MKinney's explanation that he had al ways been under
the inpression that this was a status accorded only union
enpl oyees is believable. Wth regard to M. Donnelly's statenent
that the conplainant's Part 90 status "woul d not enhance his
record with the conpany”, while it could possibly support an
i nference that M. Donnelly was influenced by the conplainant's
status during the layoff discussions, when considered in the
context of the drastic |layoffs affecting a relatively |arge
nunmber of people, including approxi mtely 25 sal aried supervisory
personnel, and the elimnation of the majority of the remaining
speci al projects foreman jobs, | cannot conclude that the
statenent, standing al one, establishes that M. Donnelly was
i nfluenced by the conplainant's Part 90 status, or that he was
predi sposed not to retain himbecause of that status. | find
nothing in the statements made by M. Donnelly and M. MKi nney
to suggest any retaliatory or ulterior notive on their part
si nply because the conpl ai nant sought and received Part 90
status. Nor do | find any persuasive evidence to show that the
legitimate cause for the conplainant's |layoff was a pretext for
an unlawful motive on the part of the respondent.

Concl usi on

I find no persuasive evidence, direct or circunstanti al
fromwhich to draw a reasonably supportable inference of
discrimnatory intent or notivation on the part of mne
managenment with respect to the |ayoff because of the
conplainant's Part 90 miner status. | find no credible
evidentiary foundation for inferring or concluding that
managenment's deci sion not to select or include the conpl ai nant
anong those sal ari ed supervisory personnel who were retained
during the reduction in force was in any way related to his
Part 90 M ner status.

ORDER

On the basis of the foregoing findings and concl usions, |
conclude and find that the conplainant has failed to establish a
prim facie case of discrimnation. Even if the conplainant had
establ i shed such a case, | would still conclude and find that it
was rebutted by the respondent's credible evidence establishing
reasonably pl ausi bl e econonm ¢ and nmanagenment non-di scrim natory
reasons for the reduction in force and layoffs in question
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Under the circunstances, the conplainant's discrimnation
conplaint and clains for relief ARE DEN ED AND DI SM SSED.

George A. Koutras
Adm ni strative Law Judge

Di stri bution:

Ral ph E. Col eman, Esq., Coleman & Friday, 2175 11th Court South,
Bi rmi ngham AL 35205 (Certified Mil)

R Stanley Mirrow, Esqg., JimWalter Resources, Inc., P.O
Box 133, Brookwood, AL 35444 (Certified Mail)

Mark Strength, Esq., David M Smith, Esq., MAYNARD, COOPER,
FRI ERSON & GALE, P.C., 1901 Sixth Avenue North, 2400 Anfout h-
Har bert Pl aza, Birm ngham AL 35203-2602 (Certified Mil)
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