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North Branch M ne
SUMVARY DECI SI ONS
Bef ore: Judge Koutras
St atement of the Proceedi ngs

These proceedi ngs concern proposals for assessment of civi
penalties filed by the petitioner against the respondent pursuant
to section 110(a) of the Federal M ne Safety and Health Act of
1977, 30 U.S.C. O 820(a), seeking civil penalty assessnments for
seven (7), alleged violations of certain mandatory safety and
training standards found in Parts 48 and 77, Title 30, Code of
Federal Regul ations. The respondent filed tinmely contests and
answers, contending that it is an electrical utility subject to
regul ati on by the Cccupational Safety and Health Adm ni stration
(OSHA), and that MSHA has no inspection or enforcenent
jurisdiction over its operations. The petitioner takes the
position that the respondent is an independent contractor
performng services at a mne. It also takes the position that
the respondent's operations, except for the cogeneration plant
building itself, is "a coal or other mne" pursuant to the M ne
Act because its operations includes the "work of preparing the
coal " pursuant to the Act.

| ssues
The principal issues presented in these proceedings are

(1) whether the respondent is an independent contractor mne
"operator" subject to the Act; and (2) whether the respondent's
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cogeneration plant operations (except for the plant building
itself), is "a coal or other mne" subject to the Act. Assum ng
that jurisdiction attaches, the additional issues presented

i nclude the alleged fact of violations, the special findings made
by the inspectors who issued the violations, and the appropriate
civil penalty assessnents to be assessed for the violations
taking into account the penalty criteria found in section 110(i)
of the Act. Additional issues raised by the parties are

i dentified and di sposed of in the course of these decisions.

Applicable Statutory and Regul atory Provisions

1. The Federal Mne Safety and Health Act of 1977,
Pub. L. 95-164, 30 U.S.C. O 801 et seq.

2. Sections 110(a) and (i) of the 1977 Act, 30 U. S.C
0 820(a) and (d).

3. MSHA' s I ndependent Contractor regul ations, Part 45,
Title 30, Code of Federal Regul ations.

Backgr ound

The North Branch Cogeneration Plant, also referred to as the
"North Branch Power Plant" or "North Branch Power Project", is
| ocated on an approximately 370 acre site near the City of Bayard
in Gant County, West Virginia. The plant converts coal wastes
contained in a gob pile as fuel to generate electric power. The
pl ant was built by North Branch Partners, Linmted (NB Partners
Ltd.), a partnership conprised of three individuals. NB Partners
Ltd., manages the plant. Approximately ninety eight percent
(98% of the plant rests on the property secured by the Bank of
Anerica, and approxi mately two percent (2% of the plant,
including a belt systemand rel ated equi prment, is |ocated on | and
owned by the Island Creek Coal Conpany. There is no fence
separating the two properties. 1In addition to the portion of the
conveyor belt system located on Island Creek's property, that
property also contains the North Branch M ne, the North Branch
Preparation Plant, and the North Branch refuse area and gob pil e,
all of which are operated by the Laurel Run M ning Conpany. The
respondent asserts that the North Branch M ne and Preparation
Pl ant are no | onger in operation.

The respondent has been described by the parties as a
corporation principally owed by Gl bert and Associates, a
publicly traded corporation. Pursuant to a continuing services
agreenent with NB Partners Ltd., the respondent provides |abor to
operate and maintain the power plant, the conveyor systemto and
fromthe plant, and the related facilities. The respondent
enpl oys sixty-five (65) people at the plant, including plant
manager Robert E. Seavy, whose deposition reflects that the
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respondent has approximately 150 other simlar service contracts
t hroughout the world. M. Seavy stated that the respondent
provides "all of the [abor to operate and maintain the facility.
We purchase all of the material, parts, consumables, as a service
to them They pay the bills. W just do the purchasing. W
provi de consulting in engineering"” (Tr. 12).

M. Seavy stated that the respondent's presence at the site
began in the fall of 1988, when it signed a services agreenment
contract with the plant managi ng conpany, NB Partners Ltd., but
that no personnel were placed at the site until the fall of 1989.
The plant and conveyor belt system were not conpleted at the tine
the service contract was signed, and substantial conpletion of
the plant was acconplished in the |late spring of 1991, when the
conveyor belt system began carrying coal refuse fromthe gob pile
to the plant (Tr. 15). The respondent's material handling
supervisor, JimBowran, testified by deposition that his task is
"to operate and maintain the noverment of gob to the power plant",
and that he supervises sixteen (16) material handlers to do this
(Tr. 8, 11).

M. Seavy stated that the Wlie Constructi on Conpany had a
contract with Energy America to design and install the overl aying
conveyor belt systemused to transport the gob to the power plant
and to renove the ash after the gob is burned. He described
Energy Anmerica as "the devel opers of the plant", and indicated
that Energy Anmerica had a contract with Security National Bank
(Tr. 15-16). He confirned that with sone nodification, the
respondent is maintaining and servicing the belt conveyor system
designed and installed by the Wlie Construction Conpany.

Al t hough the respondent’'s service contract and the contract
awarded Wlie Construction overlapped, M. Seavy confirned that
the respondent never had any contractual relationship with Wlie
Construction (Tr. 16).

In its response and opposition to the petitioner's sumary
judgment notion, the respondent agreed to the follow ng:

1. The Conmi ssion and the presiding Adm nistrative
Law Judge have jurisdiction to hear and deci de
t hese docketed proceedi ngs based on MSHA' s
i ssuance of the subject citations and orders
and the respondent's objections thereto based
primarily on its assertion that MSHA has no
jurisdiction over its operations.

2. True copies of the citation and orders were
served on the respondent.

3. The citation and orders attached to the
petitioner's proposals for assessment of



~2025
civil penalties in these proceedings are
authentic copies of the citation and orders in
issue, with all appropriate nmodifications or
abat enment s.

4., At all tinmes relevant to these proceedings, the
respondent has been providing | abor to operate
and rmai ntain the power plant conveyor system
pursuant to a continuing service agreenent with
North Branch Partners Ltd.

In addition to the aforementi oned "Background” information,
the following facts are not in dispute:

1. Under the ternms of the continuing services
agreenent with North Branch Partners, Limted,
the respondent has, at all tines relevant
herei n, been providing the |abor to operate and
mai ntain the plant, the conveyor systemto and
fromthe plant, and their related facilities.

2. The North Branch refuse area contains the
remai nder of the material mned over the years
fromthe North Branch M ne after the narketable
coal was extracted, with this remai nder, or
gob, having been transported to the North
Branch refuse area fromthe North Branch M ne
and the plant. The gob pile extends at | east
one (1) mle in length.

3. The plant uses the circulating fluidized bed
process as the conbustion nethod powering its
el ectric generating facility.

4. The plant uses the gob fromthe North Branch
refuse area by burning it in boilers to
generate electricity.

5. In order for the electric generating facility
at the plant to use the gob fromthe North
Branch refuse Area as fuel the gob nust contain
no pi ece that neasures |arger than one-quarter
(1/4) inch in any direction.

6. The gob fromthe North Branch refuse area is
supplied to NB Partners under a contract with
Laurel Run M ning Conpany, an affiliate of
I sl and Creek, whereby gob containing at | east
3,500 BTU per pound with I ess than ten (10)
percent npoisture content, is supplied, with
Laurel Run providing disposal of the ash.
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10.

11.

12.

13.

14.

15.

16.

The gob received fromthe North Branch refuse
area must contain at |east seven (7) to ten
(10) percent carbon to burn in the plant.

At all tines relevant to these proceedi ngs, the
portion of the conveyor systemresting on the
property owned by I|sland Creek extends
approximately three hundred (300) to five
hundred (500) feet onto the Island Creek
property and term nates at the North Branch

M ne refuse area

The respondent is authorized to operate the
conveyor systemon the property owned by Island
Creek under the continuing services agreenent
with North Branch Partners.

There are no fences separating the conveyor
system from the renai nder of the property owned
by Island Creek.

The conveyor system uses two (2) conveyor belt
systens, with the first used to transport the
gob to the power plant, and with the second
used to transport the ash created fromthe
burni ng of the gob back to the North Branch
refuse area

Bul | dozers push the gob into a dozer trap (al so
referred to as the dozer feeder).

The bul | dozers that push the gob into the dozer
trap are owned by either Island Creek or Laure
Run, and the bull dozer operators are enpl oyees
of Laurel Run.

At all times relevant to these proceedi ngs, the
dozer trap has been resting approximately three
hundred (300) to five hundred (500) feet from
the plant property line and is on the North
Branch refuse area property.

As the gob is depleted, the dozer trap will be
noved cl oser to the property line in
increnments, and it is expected to reach the
property line in approximtely ten (10) years.

The gob is pushed by the dozers through a hole
in the end plate of the dozer trap
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17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

The end plate of the dozer trap neasures
approximately ten (10) feet high and twelve
(12) feet wide, with the hole in the end plate
measuri ng approximately three (3) feet by three
(3) feet.

Al t hough the hole in the end plate of the dozer
trap nmeasures approximtely three (3) feet by
three (3) feet, it has, at all tines relevant
to these proceedi ngs, been partially obstructed
by an isolation gate, a sheet of metal that
drops down over the hole so that the size of

t he openi ng can be changed.

At all times relevant to these proceedi ngs, the
size of the opening in the end plate of the
dozer trap has been no nore than two (2) feet
hi gh due to the presence of the isolation gate.

Itens that cannot fit through the opening in
the end plate of the dozer trap are pulled to
the side by enployees of either Island Creek or
Laurel Run.

All gob that reaches the plant nust pass
through this opening in the end plate of the
pl ate of the dozer trap

The gob pushed through the opening in the end
pl ate of the dozer trap cones to rest on an
oscillating plate that neasures approxi mately
three (3) feet by three (3) feet, and which
noves forward and backward through the opening.

The novenent of the oscillating plate forces
the gob to fall onto a conveyor belt.

As the gob is being transported up the conveyor
belt described in Paragraph 23, an electrically
power ed magnet picks up any netal pieces that
may be in the gob, such as mning bits, pieces
of steel, and old wenches.

The gob is deposited by the conveyor belt
described in Paragraph 23 onto a grizzly
f eeder.

The grizzly feeder contains eight (8) inch bars
whi ch, when the gob falls onto the grizzly feeder
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27.

28.

29.

30.

31.

32.

33.

34.

permts only those gob pieces smaller than

ei ght (8) inches to pass through, with those

pi eces |arger than eight (8) inches falling out
over the end, where they are put back onto the
gob pile by enployees of either Island Creek or
Laurel Run.

The smal |l er pieces of gob that pass through the
bars of the grizzly feeder fall onto a conveyor
belt called Gob Mveable One, (also called Gob
Mobil e one (1) conveyor belt), a fifty (50)
foot transportable conveyor belt, which caries
the gob to the main conveyor belt, also called
the No. 2 Gob Conveyor Belt.

The dozer trap, the conveyor belt in the dozer
trap, the nmagnet, the grizzly, and Gob Moveabl e
One are all owned by NB Partners, with any
repairs to these itenms being performed by the
respondent .

At all tines relevant to these proceedi ngs, the
dozer trap, the conveyor belt in the dozer

trap, the magnet, the grizzly, and Gob Moyveabl e
One have been | ocated on |Island Creek property,
in the North Branch refuse area.

The main conveyor belt transports the gob
across the property line shared with the Island
Creek property on to the plant property.

Title to the gob passes to NB Partners when the
gob is dunped into the dozer trap located in
the North Branch refuse area, but paynent is
made by the ton based on the weight at a scale
on the main conveyor belt |ocated on the plant

property.

The main conveyor belt carries the gob and
deposits it into a cone-type hopper called a
truck dunp.

The truck dunp is approximately forty (40) feet
square and forty (40) feet deep, and can hold
approximately five hundred (500) tons of gob,
whi ch represents approxi mately seven (7) hours
of fuel

The gob feeds out of the truck dunp through a
vi bratory feeder onto another conveyor belt
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35.

36.

37.

38.

39.

40.

41.

42.

call ed Conveyor A, which carries the gob into
the Screening Building, |ocated on the plant

property.

As the gob is being transported by Conveyor A
i nside the screening building, another

el ectrically powered magnet picks up any
remai ni ng netal pieces that may be in the gob
such as mning bits, pieces of steel, and old
wr enches.

I nside the Screening Building, Conveyor A
deposits the gob onto a Tabor Screen, which
separates the gob |arger than three (3) inches
square fromthe finer gob

The gob smaller than three (3) inches square
falls through the Tabor Screen onto Conveyor C.

The gob |l arger than three (3) inches square is
further separated, with the gob larger than six
(6) inches square being directed into a reject
hopper.

The gob larger than three (3) inches square but
smal l er than six (6) inches square rides along
the top of the Tabor Screen and is directed
into an inpactor, which crushes the gob into
particles no larger than three (3) inches
square

After being crushed by the inpactor, the gob
referred to in Paragraph 38 is directed back
onto Conveyor C, where it is reunited with the
gob snmaller than three (3) inches square. At
this point, all of the gob being transported is
no | arger than three (3) inches square.

Conveyor C carries the gob fromthe Tabor
Screen in the Screening building to the Crusher
Bui | di ng, where it goes into another hopper,
whi ch holds a couple of hours worth of fuel

The hopper in the Crusher Buil ding drops the
gob into a Pennsylvania Crusher, which reduces
the material down in size to one-quarter (1/4)
i nch.
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43.

44,

45.

46.

47.

48.

49.

50.

Upon exiting the Pennsylvania Crusher, the gob
drops directly onto G Conveyor, where it is
transported out of the Crusher Building and
carried into the plant building.

The ash created by the boiler in the plant
building is transported out of the building by
screwcool ers and by a NUVA feeder system which
rel eases the ash into blowers, which in turn

bl ow the ash into the Ash Storage Silo.

The ash in the Ash Storage Silo, which has a
capacity of eight thousand (8,000) tons, falls

through the bottomof the silo into a pug mill,
which nmixes the ash with water and transports
the m xture to the No. 1 Ash Conveyor.

No. 1 Ash Conveyor carries the m xture
approximately two hundred fifty (250) feet to
the No. 2 Ash Conveyor, which then transports
the m xture approxi mately five hundred (500)
feet to the No. 3 Ash Conveyor.

The No. 3 Ash conveyor transports the mxture

to approximately the property line shared with
the Island Creek property, where it transfers

the mixture to Ash Conveyor No. 4.

Ash Conveyor No. 4 transports the m xture
across the property line shared with the Island
Creek property onto the North Branch refuse
area, where it transfers the m xture onto an

el evat ed conveyor called Ash Conveyor No. 5.

Ash Conveyor No. 5 deposits the mixture into an
ash hopper, which is used to |oad the m xture
onto trucks to be spread onto the area near the
hopper.

Al t hough NB Partners owns the five ash
conveyors and the respondent operates and

mai ntai ns them neither the ash hopper nor the
trucks that carry the ash are owned or operated
by either NB Partners or the respondent.
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MSHA' s Enforcement Activity

MSHA's initial enforcement interest at the plant site began
during the spring of 1991, after MSHA's Cakl and, Maryland field
office | earned through conversations with Island Creek's
personnel, that a power plant was being constructed at the site,
and that the plant planned to burn the refuse (gob) that was to
be trucked to the plant site fromthe North Branch m ne. The
pl anned trucki ng of the gob was apparently abandoned, and a
conveyor belt system was constructed to facilitate the
transportation of the gob fromthe North Branch refuse area on
Island Creek's property to the plant. The refuse area contains
the remai nder of the material mned over the years fromthe North
Branch m ne after the marketabl e coal was extracted. That
material, or "gob", was transported to the gob pile |ocated at
the refuse area fromthe North Branch m ne and preparation plant,
and the pile extends for a distance of approximately one nmle in
| engt h.

On July 30, 1991, MsSHA Inspector Phillip M WIt went to the
North Branch refuse area and observed the | oadi ng operations
taki ng place at that l|ocation, including the conveyor system
carrying gob to the power plant. M. WIt issued citations to
I sl and Creek Coal Conpany for violations he observed at the
refuse area on Island Creek's property. M. WIt returned the
next day, July 31, to terminate the citations, and he nade
addi ti onal observations of the area. He next returned to the
area on August 5, 1991, with his supervisor, Barry Ryan, and
after meeting with another MSHA inspector, Edwin Fetty, at the
site, they inspected the refuse area, including the first
conveyor belt which was 80 to 100 feet in length. M. WIt and
M. Fetty both issued citations to Wley Constructi on Conpany, a
contractor, for violations found on the North Branch m ne

property.

MSHA' s next inspection and enforcenent activity took place
bet ween February 26, 1992, and August 27, 1992, resulting in the
i ssuance of the followi ng citations which are the subject of the
i nstant civil penalty proceedings.

Docket No. WEVA 92-916

Thi s case concerns one section 104(d)(1) citation and three
section 104(d)(1) orders issued on February 26, 1992, by MSHA
I nspector Joseph W Darios. The citations as initially issued by
M. Darios reflect that they were served on Jim G | key, at the
North Branch M ne, and the mine operator is identified as the
I sl and Creek Coal Conpany. M. Darios subsequently nodified the
citations by mail on March 3, 1992, to show that they were served
on Bob Seavy rather than Jim G lkey, and the identification of
the m ne operator was changed to reflect United Energy Services,
Inc., rather than Island Creek Coal Conpany. The m ne
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identification nunber was nodified to add the letter "KYC' to ID

Number 46-01309. The citations issued by M. Darios are as
fol |l ows:

Section 104(d)(1) "S&S" Citation No. 3120276 cites an all eged
violation of 30 CF. R 0O 77.400(d), and the cited condition or
practice is described as foll ows:

Three enpl oyees were observed shoveling the No. 2 Gob
Conveyor Belt tailpiece at the North Branch Refuge
(sic) Project with the guarding renoved fromthe

tail piece along the roadside.

Ji m Bowman, supervisor, is the person responsible.

This citation will be nodified to show the operator
name to be United Services Corporation upon issuance of
a contractor identification nunber.

Section 104(d)(1) "S&S" Order No. 3120277, cites an alleged
violation of 30 CF. R 0O 77.400(a), and the cited condition or
practice is described as foll ows:

The rear tail piece guard of the grizzly belt tai

pul l ey was renoved and a side guard for the grizzly
belt tail pulley was not provided. The rear tai

pull ey guard was sinply laying on the ground behind the
belt assenbly exposing the roller or pulley at one side
and the rear which could cause injury to persons.

Section 104(d)(1) "S&S" Order No. 3120278, cites an alleged
violation of 30 CF.R 0O 77.400(d), and the cited condition or
practice is described as foll ows:

The grizzly gob feeder chain drive sprockets and drive
chain located at the rear side of the grizzly belt
assenbly near the tail piece was not guarded because the
cover guard was sinply laying on the ground beside the
belt assenbly and the exposure may cause injury to

per sons.

Section 104(d)(1) "S&S" Order No 3120279, February 26, 1992,
cites an alleged violation of 30 CF. R 0O 77.400(c), and the
cited condition or practice is described as follows:

The Gob Mbile 1 gob conveyor belt take-up pulley
guardi ng did not extend a distance sufficient enough to
prevent contact by and/or injury to persons because the
rear side of the tail pulley was exposed approxi mately
6 i nches past the guarding provided and which could
permt contact at the pinch point of the roller and

bel t.
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Docket No. WEVA 92-961

Section 104(g) (1) "S&S" Order No. 3120293, was issued on
February 27, 1992, by MSHA |Inspector Phillip M WIt, and he
cited an all eged violation of mandatory training standard
30 CF.R [0 48.25(a). The citation, as initially issued,
reflects that it was served on Bruce Hanrick, at the North Branch
M ne, and the mine operator is identified as the |Island Creek
Coal Conpany. The citation was subsequently nodified by MSHA
I nspector Frank B. Johnson on March 13, 1992, to show the nmine
operator as United Energy Services Inc., and to add the letters
"KYC'" to the previous ID No. 46-01309. The cited condition or
practice is described as foll ows:

Three enpl oyees enpl oyed by the United Energy Services
Corporation, Craig W Knotts, Randy Rohrbaugh, and
Homer Fl etcher, were observed working near moving
conveyor belt on the Island Creek Coal Conpany m ne
property during an MSHA inspection on 2-26-92 without
first receiving the required training of no |l ess than
24 hrs. of conprehensive training.

The three enpl oyees are considered a hazard to

t henmsel ves and others, and are renmoved fromthe m ne
area as required under section 115 of the 1977 Coa
M ne Health and Safety Act. Jim G |key, manager of
construction at this North Branch fuel supply as the
responsi bl e person.

Docket No. WVEVA 92-1045

Section 104(d)(2) "S&S" Order No. 3720850, was issued on May 12,
1992, by MSHA | nspector Kerry L. George, and he cited an all eged
violation of mandatory safety standard 30 CF. R 0O 77.502. The
order was served on Ji m Bowran at the North Branch M ne, and the
m ne operator is identified as the United Energy Services
Corporation, with Mne I D No. 46-01309-KYC. The cited condition
or practice is described as foll ows:

A nmonthly electrical exam nation was not being
conducted on any el ectrical conponents of the beltlines
at the Co-CGen (sic) refuse site. The beltlines were on
m ne property and were the responsibility of the
contractor. The area was under the supervision of Jim
Bowman, Foreman.

Docket No. WEVA 93-97

Section 104(g) (1) "S&S" Order No. 3115366, was issued on
August 27, 1992, by MSHA Inspector Kerry L. George, and he cited
an alleged violation of mandatory training standard 30 C.F. R
0 48.25(a). The order was served on Ji m Bowran at the Nort
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Branch M ne, and the nmine operator is identified as the United
Energy Services Corporation, with Mne ID No. 46-01309-KYC. The
cited condition or practice is described as follows:

St anl ey Dragovich, material handler, was determned to
be a new surface m ner who had not been given training.
The m ner had been enpl oyed by the contractor since
April 1991. Dragovich was maintaining beltlines at the
Co-Gen (sic) construction site of North Branch M ne.
The area was under the supervision of Ji m Bowran

For eman.

Deci si ons I nvol ving Power Plants

O d Dom ni on Power Conpany v. Donovan, 772 F.2 92 (4th Cir
1985), concerned an electric substation erected on | and owned by
Penn-Virginia Resources, and | eased to Westnorel and Coal Conpany.
Westnorel and built and owned the substation, and contracted with
Elro Coal Conpany to operate the mine on the property.
West nor el and purchased hi gh-vol tage power from O d Dom nion, an
electrical utility, and transmitted it to the substation for
conversion to voltage suitable for use by Elro in its mning
operation. The only facilities owned by O d Doninion at the
substation was a netering device and other equi pment used to
deternm ne how much power was purchased by Westnorel and for use
through the substation. In the course of checking the neter
whi ch had reportedly mal functioned, an enpl oyee of O d Dom nion
was el ectrocuted when he touched an energi zed transformer which
he believed had been de-energized.

MSHA and OSHA conducted an investigation and O d Doni ni on
was not cited by OSHA. However, MSHA concl uded that O d
Dom ni on's enpl oyees violated 30 CF. R 0O 77.704, a nandatory
standard pronul gated pursuant to the M ne Act, by working on
hi gh-vol tage |ines without de-energizing and groundi ng them
Confusion then arose as to who should be the recipient of the
citation because Elro was using the power received at the
substati on, Westnorel and owned and operated the substation, and
O d Dom nion's enpl oyees performed the work that resulted in the
fatality. MSHA initially served the citation on Elro, and then
reissued it to Westnorel and. Approximately one year after the
accident, the citation was nodified to cite O d Dominion as the
responsi bl e m ne operator instead of Westnoreland. O d Doni nion
contested the citation claimng it was neither an "independent
contractor" or an "operator" under the M ne Act.

Former Conmi ssion Judge Richard Steffey initially
adj udi cated A d Dom nion's claim and he concluded that dd
Dom ni on was an i ndependent contractor subject to the Mne Act.
O d Dom ni on Power Conpany, 3 FMSHRC 2721 (Novenber 1981). In
support of his decision, Judge Steffey cited the | egislative
hi story reflecting Congressional intent for broad coverage of the
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Act, and he relied on the fact that O d Dom nion had contracted
to construct an electrical facility on mne property, and that
the facility was essential to coal extraction taking place at the
m ne because the mning equi pmrent woul d only operate when it was
connected to el ectrical power.

O d Dom ni on appeal ed Judge Steffey's decision, and the
Commi ssion affirmed the decision. O d Dom ni on Power Conpany,
6 FMSHRC 1886 (August 1984). The Commi ssion rejected Od
Dominion's attenpts to separate "mine" from "non-m ne" work
areas, and held that it was properly cited as an i ndependent
contractor perform ng services or construction on mine property.
The Commi ssion noted O d Dom nion's |ongstanding rel ationship
with Westnoreland, including the fact that its enpl oyees were at
the mne at the request of Westnoreland. The Comm ssion
concluded that citing the party responsible for violations

committed by its enployees effectuated the purposes of the M ne
Act. (Then Conmi ssion Chairman Col | yer dissented, and she
concl uded that O d Dom nion was only a vendor with limted
presence at the mne).

On appeal of the Commi ssion's decision to the Fourth
Circuit, the Court reversed the conm ssion and held that Od
Dom ni on had no continuing presence at the mne and that its only
relationship with the mne was the sale of electricity. The
Court took note of the inconsistent regul ati ons adopted by MSHA
and OSHA with respect to electric utilities, and it stated as
follows at 772 F.2d 99:

Requiring electric utility enpl oyees suddenly to adhere
to conflicting standards depending on their job

| ocations can only | ead to danger, especially where
wor k around high voltage is involved. . . In addition,
ot her MSHA st andards, when applied to electric
utilities, lead to irrational results.

* * * * * * *

OSHA had adopted strict and conprehensive safety

st andards which include standards specifically designed
to apply to electric utilities. MSHA has adopted
contradictory regulations. The Secretary of Labor has
not articul ated any reasons why the standards
applicable to electric utilities under OSHA shoul d be
different from standards which he says are applicable
to electric utilities under MSHA. W concl ude t hat
MSHA regul ati ons do not apply, and were not intended to
apply, to electric utilities such as O d Dom ni on whose
sole relationship to the mne is the sale of
electricity.
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Pennsyl vani a El ectric Conmpany v. FMSHRC, 969 F.2 1501 (3rd
Cir. 1992), concerned an electric generating station |located in
Homer City, |ndiana County, Pennsylvania, owned by Penel ec and
the New York State Electric and Gas Corporation. The station
burned approximtely 4.5 nmllion tons of coal a year producing
electricity generated by coal conbustion. The coal purchased by
Penel ec entered the station froma conveyor running from an
adj acent nmine operated by Hel en M ning Conpany; from another
conveyor running from an adjacent mine operated by the Helvetia
M ni ng Conpany; and froma truck-dunp facility receiving coa
brought from various other Pennsylvania mnes. The coal was
delivered to the generating station facility by conveyor belts
fromthe two adjacent mnes to scales where it was wei ghed and
sanpl ed. The coal then noved by conveyor to a bin where it was
conbi ned and again sanpled. It was then transported to a second
bin on two conveyors, and then to an on-site coal cleaning plant
where it was broken, crushed, sized, washed, cleaned, dried, and
bl ended for the electric generation facility. The cleaning plant
was | ocated entirely at the generating station and was owned by
Penel ec and New York State Electric and Gas. However, the
cl eani ng plant was operated under contract with the Iselin
Preparati on Conpany, a subsidiary of Rochester and Pittsburgh
Coal Conmpany. MSHA had previously inspected and ot herw se
exercised jurisdiction over the cleaning plant since 1977, but it
had never regul ated the conveyors used to nove the processed coa
| eavi ng the cleaning plant and going to the generating
facilities.

The dispute in Penelec concerned citations issued to Penel ec
by an MSHA inspector for failure to adequately guard the head
drives of the conveyors in question to protect persons who ni ght
cone in contact with the head rollers. Penelec did not dispute
the fact that the cited guards were inadequate. It disputed the
authority of the MSHA inspector to issue the citations clainng
that it should be inspected and regul ated by OHSA. Based on a
joint stipulation of facts subnmitted by the parties to Judge
Melick, he affirmed the citations and concluded that the conveyor
head drives were a part of a facility that constituted a "coal or
ot her mine" as defined by the Mne Act. Judge Mlick also
concluded that the coal processed at the cleaning plant for
consunption in the Penel ec generating station fell within the
scope of "work of preparing coal"” within the neaning of the Act,
and that the head drives over which the coal passed on its way to
the plant were "structures", "equipnent", and "nmachi nery" that
was "used or to be used in" the "work of preparing the coal"”
Under all of these circunmstances, Judge Melick concluded that "it
is clear that the head drives of the 5A and 5B conveyor belts are
i ndeed subject to the Secretary's jurisdiction under the Act."
Secretary of Labor (MSHA) v. Pennsylvania Electric Conpany,

10 FMSHRC 1780, 1782 (Decenber 1988).
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On appeal of Judge Melick's decision, the Comm ssion took
note of the fact that MSHA's regul ati on of the working conditions
i nside Penelec's on-site cleaning plant, as well as the mnes
adj acent to the generating station that delivered coal directly
to the station by neans of the conveyor systens, were not
chal I enged by Penelec. Although the Comm ssion found that M ne
Act jurisdiction attached to the two cited conveyor head drives
in question, it found that "Because of the pervasive anmbiguity in
the record", it was unclear as to whether or not the cited
wor ki ng conditi on was enforced under the Mne Act, as argued by
MSHA, or by regul ations enforced by OSHA, as argued by Penel ec,
and it vacated Judge Melick's decision and remanded the case to
himfor further proceedings on the jurisdictional question
presented and the entry of a new decision. Secretary v.
Pennsyl vani a El ectric Conpany, 11 FMSHRC 1875, (COctober 1989).
In remandi ng the case, the Conm ssion observed as follows at
11 FMSHRC 1884, 1885:

At oral argunent before us, counsel for the Secretary
asserted that the MSHA district manager's letter reflects
MSHA' s policy of inspecting those areas of a power plant
that involve the handling and processing of run-of-m ne coa
and of leaving to OSHA the inspection of those areas that

i nvol ve the handling of previously processed coal. O A

Tr. 28, 29-30, 33. W note, however, that in a prior case
i nvolving a coal handling power plant, the Commi ssion was
advi sed, by different secretarial counsel, that:

MSHA traditionally has not inspected power plants.

Al t hough the Secretary is not able to cite to a
particul ar menorandum i ncorporating this policy, MHA
and its predecessors have consistently found the
producti on of power to be outside the jurisdiction of
the agency. MSHA has taken into account that a portion
of the process utilized to produce electric power from
coal requires handling and processing coal but has
determ ned that those activities are subsumed in the
speci al i zed process utilized to produce electric power,
and that the overall power plant process is nore

feasi bly regul ated by OSHA.

Uility Fuels, Inc., Docket No. CENT 85-59 (Sec. Mbdtion
to Dism ss (Novenber 29, 1985).

* * * * * * *

The inportance of, and confusion concerning, the
jurisdictional question presented in this case is further

hei ghtened by the fact that subsequent to the issuance of
the citations in question, the Secretary through OSHA,
proposed new, conprehensive safety standards applicable to
the operation and nmi ntenance of electrical power generation
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facilities. 54 Fed. Reg. 4974-5024 (1989). On their
face, and as explained in the acconpanyi ng expl anatory
materials, these regulati ons would appear to directly
apply to operations such as Penelec's including the
coal handling aspects of such operations.

* * * * * * *

These conflicting indications of Secretarial intent raise
serious questions as to which agency in the Departnent of
Labor exercises safety and health authority over power
generating stations such as Penelec's. The answer is of
great consequence to Penelec and its enployees. It is also
of inmportance to sinmlarly situated operators of coa
burning electric utilities who, along with Penel ec,

nmust know whi ch safety and health standards nust be
conplied with and which statute prescribes the rights

and duties to which they and their enpl oyees nust
conform their conduct.

* * * * * * *

* * * Because of the pervasive anbiguity in the record on
the question of whether the Secretary of Labor, through
MSHA, has properly exercised her authority to regulate the
cited working conditions at Penelec's Generating Station

and the inportance of this question, we find it appropriate
to order further proceedings. W encourage the Secretary to
gi ve serious consideration to the questions raised by this
case and to follow the procedures in the OSHA- MSHA

I nt eragency Agreenent to resolve the conflicting positions
taken on her behalf. To do otherwi se would be to ignore the
potential whi psaw effects to which an enpl oyer can be

subj ected when inportant jurisdictional issues appear to be
resolved with no assurance that potentially conpeting
agenci es have reached a nutual and definitive deternination
as to their respective roles.

On remand to Judge Melick, the Secretary of Labor took
vi gorous exception to the Conm ssion's conments concerning the
"internal decision-making processes and intrusion . . . into her
reasons and motives for such decisions. . . ." 12 FMSHRC 123
(January 1990). The Secretary believed that she had sol e
di scretion pursuant to the Mne Act to deci de whet her OSHA or
MSHA shoul d i nspect the subject area of the nine based on
"admi ni strative conveni ence”. Although Judge Melick found no
basis for sanctions against the Secretary, he stated that "this
does to nean that the Secretary's practices disclosed at hearings
shoul d be condoned or be found to be acceptable. Indeed the
Secretary's past practice of determ ning MSHA i nspection
authority over the subject area . . . . is quite bizarre and
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clearly unacceptable”. 12 FMSHRC 123. Judge Melick found that
once Penel ec raised the issued of MSHA/ OSHA jurisdiction, "the
matter was resolved at the local |evel”.

Upon reconsideration of the case, and in an evenly split
deci sion, the Comm ssion allowed Judge Melick's decision on
remand to stand as if affirmed. 12 FMSHRC 152, 1563
(August 1990). The Commi ssion reaffirned its previous finding
concerning Mne Act jurisdiction over the cited conveyor head
drives. Wth respect to MSHA/ OSHA juri sdiction, the Comr ssion
observed as follows at 12 FMSHRC 567-1568:

The evi dence produced by the Secretary on remand makes
clear that the particular area in question has been

i nspected by MSHA since at | east 1982 and no evi dence
was produced to show that OSHA has ever inspected it.
As a consequence, the Interagency Agreenent has no
bearing on this case because no question or conflict
bet ween OSHA and MSHA existed. We now know that the
Secretary has consistently inspected the head drives
under the Mne Act rather than the OSHA Act. As

di scussed above, Penel ec had notice of this fact.

Penel ec filed an appeal with the Third Circuit, and the
Court affirmed the Conmi ssion's decision. Pennsylvania Electric
Conpany v. FMSHRC, 969 F.2D 1501 (3rd Cir. 1992). The court
uphel d MSHA's authority to regul ate coal handling and processing
areas at an electric power generating station, and it further
held that the cited work activity was clearly antecedent to and
separate fromthe process of producing electric power, and
i nstead, constituted coal preparation. The court observed that
"it is clear that Penelec's head drives come under the M ne Act
jurisdiction, regardless of whether the facility receiving the
coal for processing is also under Mne Act jurisdiction. W need
only ook to MSHA's regul ation of the conveyors |leading to the
coal cleaning facilities to reach the proper decision in this
case" 969 F.2d 1504.

West wood Energy Properties v. Secretary of Labor (MSHA),
11 FMSHRC 105 (January 1989), concerned a | arge cul m bank refuse
pile located in Trenont, Pennsylvania on property owned by
West wood Energy, the operator of a power generating plant |ocated
on the prem ses. The plant was built on the site of an
anthracite mne that ceased operations in 1947, and the culmpile
was created as the refuse product of the previously operated m ne
and preparation plant. The pile contained coal mne refuse,
i ncluding rock, slate, shale, wood, netal, both ferrous and
nonferrous, granite, quartz, pyrite, and a small percentage of
coal and other carbonaceous material. Wstwod used the materia
inthe culmpile as fuel to generate electrical power which was
sold to the Metropolitan Edi son Conpany. Wstwood engaged a
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contractor to renmove the material fromthe Cul mbank and load it
i nto hoppers where wood and other materials |arger than 12 by

12 inches were renoved. Metal was renoved by means of a nagnet
and a nmetal detector. The culmmaterial was then transported to
a silo and crushed in two steps to a particle size of one-eighth
of an inch. It was then transported to the conbuster where it
was burned in a process called a circulating fluidized bed
process of conbustion. This process resulted in steam which
drove turbines and created el ectrical power.

On Cctober 27, 1987, MSHA inspectors appeared at the
West wood site seeking entry to conduct an inspection. Westwood
took the position that it was a power generation facility not
subject to MSHA's jurisdiction, and it denied entry to the
i nspectors. MSHA obtained a restraining order permtting the
i nspection, and the inspectors returned on Novernber 14, 1987,
conducted an inspection, and issued several citations. At the
time of the inspection, the work was being done by Westwood's
contractor and its 30 to 35 enpl oyees, but Westwood was in
overall charge, and except for the question of jurisdiction, it
did not dispute the violations.

Commi ssi on Judge Janes Broderick found that Westwood's
activities were subject to the Mne Act and to MSHA' s
jurisdiction, and he affirned the citations. Judge Broderick
reasoned as follows at 11 FMSHRC 111, 115-116:

The Secretary of Labor is given the initia
responsibility for determ ning whether a facility is
subject to the Mne Act. She is in a unique position
to determne the dividing |ine between MSHA and OSHA
jurisdiction, since both prograns are adnm ni stered by
her. | assune that the issuance of citations by MSHA
to Westwood reflects the Secretary's determ nation that
the subject facility is a mne and therefore is subject
to the Mne Act. Although such a deternination is not
bi ndi ng on the Commi ssion, it nmust be accorded great
wei ght in our consideration of the jurisdictiona

guesti on.

* * * * * * *

West wood argues that "it is a power plant, pure and
sinple"; that it utilizes a stockpile of fuel as a
conventional power plant would use a stockpile of coal
It consunes fuel and does not produce a marketabl e

m neral. Westwood' s argunment enphasi zes the latter
distinction as if the marketing of coal or other

mneral is essential to the idea of mining or coa
preparation. But it is not uncommon for mne operators
to thensel ves consunme the products of their mnes. And
West wood does nore than burn the culmmaterial; it
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prepares it "for a particular use." Elam supra: it
extracts the cul fromthe bank and loads it into
hoppers, where certain waste materials are renoved; it
then transports it on a conveyor belt where ferrous
metal s are renoved by a magnet; thereafter a netal
detector seeks other netals which are rejected. The
residual fuel is then crushed or sized to particles
approximately one quarter inch in size. Al this takes
pl ace prior to the fuel being introduced into the
boil er building. These activities closely resenble the
"work of preparing the coal" as defined in the Act.

I am persuaded that the sweeping definition of a coa

or other mine in the Act, and the adnonition in the
Legi slative History that the term be given the broadest
possible interpretation brings Westwood's facility
within its terms. Any doubt that the cul mbank is or

includes "lands . . . . structures, facilities, .
or other property including inmpoundnments, . . . on the
surface or underground, used in, . . . or resulting

fromthe work of extracting such mnerals fromtheir
natural deposits " must be resolved in favor of
cover age.

| am further persuaded that Westwood's use of the culm
i ncludes the work of preparing the coal, since it
breaks, crushes, sizes, stores and |oads anthracite,
and does other work of preparing coal usually done by
the operator of a coal m ne

In both of these conclusions, | amgiving deference to
the determ nation by the Secretary of Labor that
Westwood's facility and operation are subject to the
M ne Act.

West wood appeal ed Judge Broderick's decision to the
Commi ssion. Westwood Energy Properties v. Secretary of Labor
(MSHA), 11 FMSHRC 2408 (Decenber 1989). Westwood contended that
its operations at the cul mbank were but one conponent of an
operation of an electric generating facility subject to the OSHA
Act, rather than the Mne Act. The Secretary asserted mne Act
jurisdiction in connection with Westwood's cul m bank activities,
but did not assert Mne Act jurisdiction with respect to the
wor ki ng conditions inside the power generating facility itself,
and it took the position that those activities were subject to
OSHA jurisdiction. Wstwood maintained that the entire facility,
i ncludi ng the cul m bank, was properly regul ated by OSHA

The Conmmi ssion found that Westwood's activities fell within
the Mne Act's definitions of "m ne" or "work of preparing the
coal", and it concluded that the Secretary had statutory
authority to make safety standards applicable to the disputed
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area. However, the Comm ssion was unable to conclude fromthe
record whether the Secretary chose to exercise her authority to
regul ate Westwood's operation under the M ne Act or the OHSA Act,
and it remanded the matter to Judge Broderick for the taking of
further evidence and the entry of a new decision. In remanding
the matter to Judge Broderick, the Conm ssion stated as fol |l ows
at 11 FMSHRC 2414- 2415:

We conclude that Westwood literally engages in the
"work of preparing the coal" in that the processes
undertaken by Westwood on the m ne waste materi al

i ncludi ng coal, are anong those specified in the
statutory definition. W further conclude that

al t hough Westwood does not undertake to prepare the
coal contained in the mne refuse to neet market
specifications, it does engage in the enunerated
processes, as does the normal coal mine operator, for

t he purpose of making the mined material suitable for a
particul ar use; here, as a fuel to be consunmed at an
el ectric generating facility.

Al t hough Westwood further argues that it is exenpt from
M ne Act jurisdiction because it does not prepare the
culmfor resale but rather is the ultimte consuner of
the culm we rejected a simlar "ultinate consuner”
argument in Pennsylvania Electric. 11 FMSHRC at 1881
We noted that under the Mne Act consuners of coal who
ot herwi se neet the applicable definition of "m ne" or
"work of preparing the coal" are not provided any per
se exclusion fromthe Act's jurisdiction. W held

i nstead that the determ nation of Mne Act jurisdiction
is governed by the two part analysis first set forth in
El am and fol |l owed i n subsequent cases. (footnote
omtted).

And, further at 11 FMSHRC 2419:

* * * *As we did in Pennsylvania Electric, we encourage
the Secretary to give serious consideration to the
guestions raised by this case and to foll ow the
procedures in the OHSA- MSHA | nteragency Agreenment to
resolve the conflicting positions taken on her behal f.

On August 3, 1990, Judge Broderick issued his decision on
remand, 12 FMSHRC 1625 (August 1990), when he approved a
settl enment subnitted by the parties. Wstwood agreed to pay
civil penalty assessnents in settlenment of the contested
citations, and Judge Broderick dism ssed the case subject to
paynment by Westwood. The decision sumuarizes the settlenent as
follows at 12 FMSHRC 1625:
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The settl enent agreenent provides that Westwood will
withdraw its contest proceedings and pay the $900 in
civil penalties assessed in ny decision of January 26,
1989. It further provides that MSHA will not assert
jurisdiction over Westwood' s facility in the future, so
| ong as Westwood does not materially change the manner
in which it processes culmas described in the
Conmi ssion decision. |If MSHA determ nes that a
mat eri al change has occurred and deci des to reassert
its jurisdiction, it will so notify Wstwood. Westwood
does not admit MSHA's jurisdiction over any portion of
the Westwood facility and its withdrawal of the notices
of contest is without prejudice to its right to contest
any future assertion of jurisdiction by MSHA.

Air Products and Chemicals, Inc. v. Secretary of Labor
(MsHA), 13 FMSHRC 1657 (COctober 1991), concerned an el ectric
generating facility (Canmbria CoGen) utilizing two combustion
boilers with bitum nous coal refuse as its primary energy source
to power a steam turbine generator. Air Products operated the
facility, and its primary business was the production and sal e of
electricity to the Pennsylvania Electric Conmpany, and the
production of steamfor a local nursing home. Air Products was
cited with a violation of section 103(a) of the Mne Act for
refusing to allow an MSHA inspector to enter its facility for an
i nspection. The nmatter was adjudi cated by Commi ssion Judge Gary
Melick, and the issues included whether or not the facility areas
in issue were a "coal mne" within the nmeaning of the Act and
therefore subject to MSHA jurisdiction, and if so, whether MSHA
exercised its authority in a manner sufficient to displace OSHA s
enforcenent authority.

Judge Melick described the process taking place at the
facility as follows at 13 FMSHRC 1658:

The fuel is obtained from bitum nous coal refuse piles
| ocated at a mine owned by RNS Services, Inc. (RNS),
and supplied by RNS. The coal refuse is delivered by
truck to the Canbria CoGen facility and dunped into a
hopper at the refuse receiving building. The product
then passes through a grizzly which screens out |arge
objects, including rock, slate, tinbers, roof bolts,
and |l arge pieces of coal. The product is then
transported to a refuse storage building and then
conveyed as need to the Bradford breaker building. It
is there fed onto a rotating Bradford drum breaker
which further screens and sizes the material for easier
handl i ng and to prevent damage to other equi pment in
the facility.
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The remai ning mnus-6 inch material then proceeds onto
the C-1 belt to a refuse storage done. A stacker
di stributes the piles and a reclai mmchi ne places coa
on anot her conveyor as needed. The C-2 belt then
transports coal to the crusher building where screens
separate mnus-2 inch material. That material is then
further crushed to one-quarter inch to zero-inch size
with a roll crusher. This product is then conveyed to
the boiler building storage facility, where it is
stored until conveyed to the boilers by way of the
boiler plant feed belt. The Secretary acknow edges
that MSHA jurisdiction would not extend beyond the
poi nt where the coal product is dunped onto the plant
feed belt. (Enphasis added).

In addition to refuse coal, run-of-nmine coal is used in
the boilers to maintain a proper m x of conmbustibility.
This coal is delivered by truck and transported by belt
to the run-of-nmne coal storage tepee. That nmateria
then proceeds to the crusher building where it is
screened down to one-quarter inch by zero-inch size.
The material is then fed to the boiler building but
stored separate and apart formthe refuse coal for

| ater m xing as needed for the boilers.

Citing the statutory definitions of a "coal or other nine"
Judge Melick concluded that the cited areas cane within M ne Act
jurisdiction, and he stated as follows at 13 FMSHRC 1661

Wthin this framework, it is clear that in at least a
portion of the Canbria CoGen facility cited by MSHA in
this case, coal refuse is broken, crushed, sized,
and/or cleaned in preparation for consunption in the
generating facility. These activities are all within
the scope of "work of preparing coal" within the
meani ng of section 3(i) of the Mne Act. It is also
clear that the area at issue includes "structures,"
"equi prrent, " and machi nery" that are "used in or to be
used in" the "work of preparing the coal.” It is
therefore clear that the areas cited in this case were
i ndeed subject to Mne Act jurisdiction. 1In this
regard it is also noted that Air Products acknow edges
that the nature of the facility herein is essentially
i ndi stingui shable fromthe nature of the facility found
by the Conmi ssion in Wstwood Energy Properties, 11
FMSHRC 2408 (1989), to be within Mne Act jurisdiction

Notwi t hst andi ng his jurisdictional finding, Judge Melick
further concluded that the Secretary failed to clearly designate
whet her OSHA or MSHA shoul d exercise regulatory authority over
the working conditions at the Air Products facility, and he cited
the Conmmi ssion's prior discussions in the Wstwod Energy and
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Pennsyl vani a El ectric cases. Judge Melick concluded that the
record before himfailed to reflect "a reasoned resolution of the
jurisdictional questions by the Secretary and her agencies”, and
that MSHA's inspection of the facility "sinply resulted from an
ad hoc unilateral assertion of jurisdiction by MSHA". 13 FMSHRC
1663. Under all of these circunstances, Judge Melick vacated the
contested citation issued to Air Products, and both parties
appeal ed the matter to the Commi ssion. The Commi ssion granted
review on November 15, 1991, 13 FMSHRC (Novenber 1991), and the
matter is still pending.

Petitioner's Argunents

In support of its notion for summary judgnment in the instant
cases, the petitioner maintains that the respondent's operations
are subject to Mne Act jurisdiction under two separate statutory
provisions. First, petitioner asserts that the respondent is an
"operator" under section 3(d) of the Act because it is an
"i ndependent contractor . . . performng services" at a mne
Second, petitioner believes that the respondent is subject to the
Act because an analysis of the functions it perforns requires the
conclusion that its entire operations preceding the entry of the
gob into the plant building nust be considered a "coal or other
m ne" under section 3(h) of the Act because its operations
performthe "work of preparing the coal" under section 3(i) of
t he Act.

Petitioner points out that all of the contested citations
and orders that are the subject of these proceedi ngs were issued
for violative conditions found on the North Branch M ne property.
MSHA concl udes that the operations taking place on North Branch's
property clearly constitute "a coal or other mne" as that term
is defined in section 3(h) of the Act, citing Secretary of Labor
MSHA, v. Westwood Energy Properties, 11 FMSHRC 2408 (1991) (culm
bank is a "m ne"); Consolidation Coal Co. v. FMSHRC, 3 BNA
MSHC 2135 (4th Cir. 1986) (coal refuse pile is a "mine")

Citing Secretary of Labor, MSHA v. Qis Elevator Co.,
11 FMSHRC 1896 (October 1989), aff'd, 921 F.2d 1285 (D.C. Cr
1990); National Indus, Sand Ass'n. v. Marshall, 601 F.2d 289 (3rd
Cir. 1979); and O d Dom nion Power Co., v. Secretary of Labor
772 F.2d 92 (4th Cir. 1985), petitioner asserts that an
i ndependent contractor's proximty to the mning process, and
the extent of its presence at the mine, are critical factors in
determ ni ng whet her an i ndependent contractor is an "operator"
under the Act. Petitioner further relies on the Commi ssion's
decision in Secretary of Labor, MSHA v. Bul k Transportation
Services, Inc., 13 FMSHRC 1354, 1357 (Septenber 1991), hol ding
that an i ndependent trucking conmpany hauling a substantial anmount
of coal froma nmne to an electric generating station was the
excl usi ve coal haul er between the mne and the station, and that
these services constituted essential services closely related to
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the coal extraction process subjecting the trucking conpany to
jurisdiction under the Act and to MSHA' s enforcenent
jurisdiction.

Petitioner points out that the conveyor system operated and
mai nt ai ned by the respondent is the exclusive neans of
transportation for substantial amobunts of gob fromthe mne
refuse area to the plant which is the only custoner for the gob
Under the circunstances, the petitioner concludes that the
respondent's operations on the North Branch M ne property clearly
perform an essential service for the mne. Petitioner further
concludes that the extent of the presence of the respondent on
the m ne property nust also be held to be clearly sufficient. 1In
support of this conclusion, petitioner points out that the
conveyor and rel ated equi pnment have been continually present at
the m ne refuse area since their construction, and they are
expected to continue their presence there for the next ten years.
Further, the petitioner asserts that the respondent's enpl oyees
must frequently and regularly enter on the mne property in order
to clean the grizzly conveyor magnet each day, adjust the
isolation gate in the end plate of the dozer trap, inspect,
mai ntain, and repair the conveyor belt system and clean up
spills around the conveyor belts.

In support of its argunent that the respondent is an
"operator" because it operates, controls and supervises the coa
m ne operations of the power plant at that property, the
petitioner asserts that the respondent's work activities
preceding the entry of the gob into the power plant building are
the sane as those found by the Commi ssion to constitute the "work
of preparing the coal"” in Wstwod Energy Properties, supra. In
support of this conclusion, the petitioner relies on the fact
that the gob is excavated by bull dozers, then subjected to a
series of filters to remove the larger particles. Because the
pl ant uses the sane circulating fluidized bed process as in
Westwood to burn the gob, the gob is broken and crushed to a
smal |l uniformsize no greater than one-quarter (1/4) of an inch
After the gob is cleaned through the use of magnets which renoves
the netal, it is stored in hoppers at the truck dunp and in the
crusher building, where it is gradually released into crushers.
Under all of these circunstances, the petitioner asserts that the
West wood deci si on denmands the concl usion that the processes
undertaken by the respondent on the m ne gob waste materi al
i ncludi ng coal waste, constitutes the "work of preparing the
coal " because they are anobng the processes specified in the
statutory definition.

The petitioner also relies on the Third Circuit's hol dings
in Pennsylvania Electric Co., supra, that the delivery of coa
froma mne to a processing station via a conveyor constitutes
coal preparation "usually done by the operator of a coal nine"
969 F.2d at 1503, and that this was true "regardl ess of whether
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the facility receiving the coal for processing is also under M ne
Act jurisdiction", 969 F.2d at 1504. Petitioner concludes that
the Court's hol ding demands that the entire conveyor system
outside of the power plant building be found to be a "coal or

ot her mne", including the portion of the conveyor belt system
operated and mai ntai ned by the respondent in the instant
proceedi ngs on nine property. Since the entire operations of the
respondent, preceding the entry of the gob into the plant
bui | di ng, constitute the "work of preparing the coal" as defined
in Section 3(i) of the Mne Act, petitioner concludes that these
operations are a "coal or other mne" under Section 3(h) of the
Act, and that it had jurisdiction under the Act to issue the
citation and orders for the conditions found at the respondent's
operations being conducted on the North Branch M ne property.

Respondent's Argunents

Citing the Mne Act statutory definitions of "coal or other
m ne" and the"work of preparing coal", the respondent asserts
that it is clear fromthe definitions and the scope of the Act
that a two (2) step analysis is applicable in determ ning whether
its activities fall within the Act; nanmely, (1) which if any, of
the enunerat ed processes apply to the respondent's operations,
and (2) whether the enunerated processes are undertaken "as is
usual |y done by the operator of a coal mine". The respondent
believes the relevant issue is whether the coal is being prepared
for comrercial purposes. Citing the Conm ssion's decision in
MSHA v. Oiver M Elam Jr., 4 FMSHRC 5 (January 7, 1982), the
respondent points out that the Commi ssion recognized that the
generally broad interpretation of the Act has certain limts, and
that sinply because an operator in some manner handl es coal does
not mean that its operations constitute a "m ne" subject to the
Act. The respondent further points out that the Commi ssion has
acknow edged that it is not sufficient to check-off whether the
enuner at ed processes are being perforned, and that the nature of
the processes nust al so be considered.

The respondent asserts that the Conmi ssion followed the
af orenmenti oned two-step process in Al exander Brothers, Inc.
4 FMSHRC 541 (April 1982), and Donovan v. Inland Term nals, Inc.
3 MSHC (BNA) 1893 (DC SD Ind., March 28, 1985), in determning
whet her the enunerated coal processes were being performed in
order to release the coal into the chain of commerce. Respondent
al so cites the Pennsylvania Electric Conpany decision, supra, in
support of its argument that the performance of |isted work
activities and the nature of the operation perfornm ng those
activities are relevant in determ ni ng whether "coal preparation”
is taking place.

Acknow edgi ng the fact that the legislative history of the
Act reflects that the statutory definitions should be given the
broadest possible interpretation, the respondent concl udes that
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Congress never intended for ultimte consunmers of coal, l|ike the
plant in question, to be regulated by the Act, and that the
Congressional intent was to regulate only traditional mnes, and
to establish a single mne safety and health | aw applicable to
all mning activity. Citing and quoting Conm ssi oner Doyle's

di ssent in Pennsylvania Electric Conmpany, 11 FMSHRC 2t 1889-1890,
the respondent argues that there is no indication of any
Congressional intent to "follow the coal wherever it nmay go" and
to regul ate other industries such as electric utilities or stee
mlls. The respondent maintains that coal-fired power plants
have historically been regul ated by OSHA rather than MSHA, even
t hough the plants engage in many of the enunerated processes
defined as the "work of preparing coal"” under the M ne Act.
Accordingly, the respondent concludes that the Act has

consi stently been construed as |ess than all-enconpassing, and

t hat Congressional acquiescence in this interpretation is

concl usi ve evidence that MSHA's insistence that it has
jurisdiction over the power plant in the instant proceedi ngs

is inconsistent with years of prior policy.

The respondent asserts that the applicable definitions of
"coal mne" and "work of preparing the coal"™ at issue in these
proceedi ngs al so apply to cases deci ded under the Black Lung
Benefits Act, 30 U.S.C. 0O 901-945, a subchapter of the Mne Act.
Citing several cases decided in the context of black |ung
disability clainms, the respondent argues that unless a conmercia
purpose is involved, the phrase "preparation of coal" has no
application. The respondent cites the case of Wsor v. Director
OoCwWp, 748 f.2d 176, 179 (3rd Cir. 1980), as a holding by this
Conmi ssion that the definition of a coal mine "includes a
comrerci al purpose requirenment”.

The respondent asserts that the Court mmjority in the
Pennsyl vani a El ectric Conmpany case misconstrued the two bl ack
lung cases it relied on in reaching its decision. The respondent
mai ntains that if the Comr ssion accepts MSHA' s contention that
its operations constitute "the work of preparing coal" based upon
the occurrence of the previously discussed enunerated processes,
then the Conmmi ssion nmust totally disregard any exception for the
ultimate consunmer of coal, a result that the respondent believes
woul d extend M ne Act jurisdiction far beyond the point intended
(quoting fromthe dissenting judge in the Pennsylvania Electric
Conpany case).

The respondent further argues that reliance on an eval uation
of the presence of enunerated processes w thout an assessnent of
the nature of the operation in terms of whether it is the
ultimate consumer of the coal would require that at |east that
portion of any business which uses coal would be subject to the
Act. The respondent concl udes that an abandonnent of the
"ultinmte consumer stream of comrerce" test would not provide any
reasonabl e guidance in future cases on the issue of where mlling
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preparati on ends and manufacturing begins. Citing Od Doninion
Power Company, supra, at 772 F.2d 99, the respondent further

concl udes that accepting the position of the petitioner with
respect to MSHA' s enforcenment jurisdiction would al so have
potentially serious safety consequences. For all of the reasons
noted, the respondent believes it is evident that its activities
do not constitute the "work of preparing coal" as contenpl ated by
the Mne Act, and that the Act is not applicable.

MSHA vs. OSHA Enforcenment Jurisdiction

As an alternative argument, the respondent maintains that
MSHA has failed to exert its regulatory authority in such a
manner as woul d preenpt OSHA jurisdiction. Citing Colunbia Gas
of Pennsylvania, Inc., v. Marshall, 636 F.2d 913, 915-16 (3rd
Cir. 1980), the respondent nmmintains that in order to preenpt
OSHA' s jurisdiction, MSHA nust specifically show that it has
exercised its authority by pronul gating regulations in the

di sputed area, and that these concurrent regul ations cover
specific "working conditions" purportedly within OSHA" s
jurisdiction.

The respondent asserts that a review of the regul atory
hi story regarding the power plant in question fails to
denonstrate that the Secretary of Labor has consistently and
unequi vocal |y exercised authority under MSHA. The respondent
poi nts out that even if one were to presunme that MSHA has
promul gated regul ati ons which apply to its operations, in the
totality of the circunstances existing at the tinme the subject
citations and orders were issued, it could not reasonably have
been known that it was subject to regulation under MSHA. In
support of its position, the respondent cites the foll ow ng:

1. The April 17, 1979, MSHA OSHA | nteragency
Agreenment, drawn up to apprise facilities of
the limts of MSHA jurisdiction, cited
facilities closely related to traditiona
m ning activities as exanples of facilities
i ncluded within MSHA jurisdiction, and the
i ssue of jurisdiction over coal handling at
electric plants was not specifically addressed.

2. In a Novenber 29, 1985, Mdtion to Dismss filed
with the Comrission in Utility Fuels, Inc.
Docket No. CENT 85-89, Counsel for the
Secretary represented that:

"MSHA traditionally has not inspected power

pl ants. Al t hough the Secretary is not able to
cite a particular nenorandum incorporating this
policy, MSHA and its predecessors have
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consistently found the production of power to
be outside the jurisdiction of the agency.

MSHA has taken into account that a portion of
the process utilized to produce electric power
fromcoal requires handling and processi ng coa
but has deternmi ned that those activities are
subsunmed in the specialized process utilized to
produce el ectric power and that the power plant
process is nore feasibility regul ated by OSHA. "
969 F.2d 1501, 1515 (3d. Cir. 1992).

On January 31, 1989, OSHA issued proposed Rule
29 C.F.R 1910, relating to Electric Power
Generation, Transm ssion, Distribution and

El ectric Protective Equipment. In the proposed
Rul e, OSHA stated that the rule was intended to
cover work practices at "[f]uel and ash
handl i ng and processing installations such as
coal conveyors and crushers."” 54 Fed. Reg.
4973-5024 (Jan. 31, 1989).

On January 28, 1989, at oral argunment in

West wood Energy Properties v. Secretary of
Labor, MsSHA, 11 FMSHRC 2408 (Dec. 1989),
counsel for the Secretary stated that coa
consuners such as steel mills and al um num

pl ants may be subject to the Mne Act
jurisdiction if they engage in coal processing
activities. However, even though Westwood did
engage in such activities, MSHA settled the
case and declined to assert jurisdiction.
(MSHA has refused to settle the present dispute
in a simlar manner.)

During construction of the plant in question in
t hese proceedings, plant officials net with
OSHA representatives to discuss the functions
of plant and conpliance with applicable OSHA
regul ati ons.

The plant in question in these proceedi ngs was
constructed in conpliance with OHSA standards
and specifications, and OSHA asserted
jurisdiction over the plant by conducting

i nspecti ons.

I n August, 1991, MSHA inspected the dozer trap
and portion of the conveyor systemwhich is

| ocated on |sland Creek Coal Conpany's property
for the first time. At that tinme, the dozer
and the conveyor system were being
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10.

operated by Wley Construction |Incorporated.
This inspection was the result of an individua
i nspector's decision to carry out the

i nspection after having being asked about it
whil e inspecting the North Branch Mne, and it
was not the result of any Secretarial policy
deci sion, nor the result of any MSHA/ OSHA
agreenent at the District Manager |eve
pursuant to the Interagency Agreenent, nor the
result of any decision by the MSHA District
Manager that such an inspection was within
MSHA' s juri sdiction.

On Septenber 5, 1991, counsel for North Branch
Partners wote to OSHA's Area Director
requesting that a jurisdictional determ nation
be made pursuant to the MSHA/ OSHA Agreenent
that OSHA had inspection and enforcenent
jurisdiction over the power plant in question
A response was received on April 8, 1992,

i ndi cating that both MSHA and OSHA woul d have
jurisdiction over the power plant and that
MSHA' s jurisdiction would stop at the property
line. The respondent does not believe that the
OSHA response was a definitive response to
counsel's inquiry as contenplated by the

OSHA/ MSHA | nt er agency Agreenent .

In between the tinme of the requested OSHA
determ nati on noted in paragraph eight (8), and
the response thereto, MSHA again inspected the
power plant's dozer hopper and the portion of
the conveyor system |l ocated on Island Creek
property, and one citation and four orders were
i ssued by MSHA on February 26, and 27, 1992.

At the time the subject citations and orders
were issued by MSHA, no official Departnent of
Labor policy existed which assigned coa
handl i ng and processing activities undertaken
by an electric utility to MSHA's jurisdiction
In fact, the inspectors who actually issued the
citations and orders were and are thensel ves
unsure of the limts of their jurisdiction, as
evi dence by the fact that their inspections

st opped at what they perceived to be the
property |ine even though the coal handling and
processing activities undertaken above the
property line were
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essentially the sane as those undertaken bel ow
the property line.

11. Before the last two orders which are at issue

in these proceedi ngs were i ssued on May 12,

1992, and
August 27, 1992, respondent's counse
specifically requested counsel for the Secretary to
apprise it of the status of interagency negotiations
regardi ng whet her MSHA or OSHA woul d have jurisdiction
over the operations conducted by the respondent . Such
i nformati on was sought through the discovery process in
this case, and the Secretary objected, based on a
"i nteragency predecisional deliberative process
privilege." The respondent concl udes that the
Department of Labor had not (and still has not) made up
its own mind which agency, MSHA or OSHA, should
regul ate the activities of the respondent.

12. The respondent points out that while insisting
that it has jurisdiction over the coal handling
processes and the conveyance of coal at the
pl ant in question, MSHA has not asserted
jurisdiction over simlar operations which are
regul ated by OSHA. As an exanple, the
respondent asserts that simlar coal handling
and conveyor processes and procedures at the
AES Beaver Valley Power Pl ant (as documented by
a videotape, Exhibit F), are regulated entirely
by OSHA and not MSHA.

The respondent also cites the follow ng rel evant deposition
testimony of MSHA'S inspectors: (1) |Inspector Darios' adm ssion
that MSHA does not inspect power plants but does inspect the
conveyance systemthat transport coal to sone power plants; (2)

I nspector Ryan's adm ssion that MSHA i nspects coal delivery
processes going to the M. Storm Power Plant, but asserts no
jurisdiction once the coal is delivered; (3) Inspector George's
adm ssion that he had never been in a power plant until the day
prior to his deposition when he toured the plant in question in
these proceedi ngs, and his belief that MSHA has a duty to inspect
any coal handling or conveyance procedures that are simlar to
those at the plant; and (4) |nspector Fetty's adm ssion that he
had never inspected any power plant previous to his inspections
in these cases, and that his prior power plant inspections were
of the systens that delivered the coal to the plant.

The respondent believes that it has been given conflicting
signals about its obligations under the Mne Act, and it
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concl udes that the evidence does not denmpnstrate that it knew
when the citations and orders were issued that its operations
were subject to MSHA citation. Further, since the Secretary has
failed to issue the findings of his interagency negotiations with
respect to MSHA/ OSHA juri sdiction, the respondent concl udes that
"the regulatory confusion highlighted by this case has yet to be
resol ved". The respondent further concludes that the Secretary's
position in these proceedings is unreasonable in that it |eaves
the plant operator in the position of being required to guess
what the Secretary's regulatory position will be on any given
day, and that position, may, in fact, vary in different areas of
its operation.

The respondent further contends that overlapping authority
by MSHA and OSHA at the plant would result in inconsistent
st andards mandating significant differences in the design of
equi pnment, and enpl oyee work safety rules and training. Under
the circunstances, and assum ng that MSHA has jurisdiction, the
respondent suggests that before any citations and/or orders can
be uphel d, the Secretary must provide a clear statenent regarding
the jurisdictional limts for prospective enforcement. In
support of this position, the respondent cites Air Products and
Chemi cals, Inc., supra, where Judge Melick vacated a citation
because the Secretary failed to clearly designate whet her MSHA or
OSHA shoul d exercise regulatory authority.

In conclusion, the respondent acknow edges that deference is
to be accorded interpretations by the agency charged with
enforcing a law. However, in the instant proceedings, the
respondent takes the position that the Secretary is not entitled
to such deference because his attenpts to assert jurisdiction
over electric power generating plants, or to put the operators of
such facilities on notice of liability under the Mne Act, did
not occur until the late 1980's, well after the 1978 effective
date of the Act. Further, the respondent believes that it is
clear fromthe record in these proceedings that the first efforts
toward inspecting its facilities cane froma single inspector
and subsequently his District Manager in 1991, and there is no
indication that their efforts represent the Secretary of Labor's
interpretation of the Act. Because the Secretary of Labor's
interpretations are both late in com ng and inconsistent, the
respondent asserts that any deference that would ordinarily be
due the Secretary in interpreting the Act is not appropriate in
this instance. Accordingly, the respondent suggests that even
assum ng that Mne Act jurisdiction attaches, the citations and
orders shoul d nonethel ess be vacat ed.
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Fi ndi ngs and Concl usi ons

The Jurisdictional Question

These proceedings are the result of MSHA's inspection of
that portion of the gob conveyor belt that extends approxi mately
300 to 500 feet on to the North Branch M ne and preparation plant
owned by Island Creek Coal Conpany and operated by its affiliate,
the Laurel Run M ning Conpany. Although the respondent asserts
that the mine and preparation plant are no | onger in operation
it is undisputed that the nmine was operational at the tinme the
MSHA i nspectors conducted their inspections and issued the
violations. The mining operation included the aforesaid portion
of the belt, a preparation plant, and the refuse and gob pile,
all of which were within the confines of the mne, and not on
property owned by the respondent or the owners and operators of
t he power plant.

It does not appear fromthe record before ne that the
respondent has any ownership interest in the power plant, plant
equi pnrent, the conveyor belt, or the gob that is transported from
the North Branch M ne gob pile to the power plant site. Based on
the avail able information, including the undisputed facts, the
respondent has a continuing services agreenent with NB Partners
Ltd., the partnership entity that constructed and nmanages the
power plant, to provide the |abor and naterial for operating the
pl ant and servicing and maintaining the belt conveyor system
The respondent has approximately 150 similar service contracts
wor | dwi de. The Island Creek Coal Conpany, the Laurel Run M ning
Conpany, and NB Partners Ltd., are not parties in these
proceedi ngs, and the civil penalty proceedings were initiated
agai nst the respondent United Energy Services, Inc.

Section 4 of the Mne Act provides as follows: Each coal or
ot her mne, the products of which enter commerce, or the
operations or products of which affect comrerce, and each
operator of such mine, and every mner in such m ne shall be
subj ect to the provisions of this Act.

Section 3(d) of the Act defines "operator" as "any owner,
| essee, or other person who operates, controls, or supervisors a
coal or other mne or any independent contractor perforning
services or construction at such mne." (Enphasis added).

MSHA' s | ndependent Contractor regul ati ons, which provide
certain requirements and procedures for contractors to obtain
MSHA i dentification nunbers, Part 45, Title 30, Code of Federa
Regul ati ons, section 45.1 et seq., defines an "independent
contractor"” as follows at section 45.2(c): "'lndependent
Contractor' means any person, partnership, corporation,
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subsidiary of a corporation, firm association or other

organi zation that contracts to perform services or construction
at a mne; * * *"

The Commi ssion's decision in Secretary of Labor, MSHA, v.
Bul kK Transportation Services, Inc., 13 FMSHRC 1354, 1357
(Septenber 1991), sumuarizes the basis for coverage of
i ndependent contractors under the Act.

Section 3(d) of the Mne Act expanded the definition of
"operator" previously contained in the Federal Coa

M ne Health and Safety Act of 1969, 30 U S.C. 0O 801 et
seq. (1976) ("Coal Act"), to include "any independent
contractor perform ng services or construction at such
mne." The legislative history of the Mne Act
denonstrates that the goal of Congress in expanding the
definition of "operator" was to broaden the enforcenent
power of the Secretary to reach a wi de range of

i ndependent contractors, not just owners and | eases.
The Report of the Senate Human Resources Conmittee
expl ai ned that the definition of operator was expanded
in order to "include individuals of firms who are
engaged in construction at such mne, or who may be,
under contract or otherw se, engaged in the extraction
under contract or otherw se, engaged in the extraction
process . . . ." S. Rep. No. 181, 95th Cong., 1st Sess.
14 (1977), reprinted in Senate Subconm ttee on Labor of
the Conmittee on Human Resources, 95th Cong., 2nd Sess.
Legi sl ative History of the Federal M ne Safety and

Heal th Act o 1977, at 602 (1978) (Legis. History.")

The Conference Report |ikew se explained that the
expanded definition "was intended to permt
enforcenent” of the [Mne] Act agai nst independent
contractors "performng services or construction and
"who may have a continuing presence at the mne."

S. Conf. Rep. No. 461, 95th Cong. 1st Sess. 37 (1977),
reprinted in Legis. Hist. at 1315. The Conmi ssion has
consi stently recogni zed that the inclusion of

i ndependent contractors in the statutory definition
reflects a Congressional purpose to subject such
contractors to direct MSHA enforcement under the M ne
Act. [Citation omtted].

In Ois Elevator Conpany, (OQis |), 11 FMSHRC 1896 (Cct ober
1989), and Ois Elevator Conmpany, (Ois Il), 11 FMSHRC 1918
(October 1989), aff'd, 921 F.2d 1285 (D.C. Cir. 1990), the
Conmi ssion affirmed two decisions by the presiding Judges hol ding
that an el evator service conpany that inspected, serviced, and
mai nt ai ned a nine el evator under a contract with the mne
operator was an independent contractor "operator" subject to the
Act and to MSHA's enforcenent jurisdiction. The Comn ssion
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affirmed the Judges' findings that Gtis had a continuing,

regul ar, and substantial presence at the mne site performng
services on an elevator which was a key facility and essentia

i ngredient involved in the coal extraction process. |n making
its determ nation, the Comm ssion reviewed the case | aws
regardi ng i ndependent contractors, including National |ndus, Sand
Ass'n v. Marshall, 601 F.2d 289 (3rd Cir. 1979), and O d Dom ni on
Power Co. v. Secretary of Labor, 772 F.2d 92 (4th Cir.), relied
on the expanded definition of "operator" found in the Act, and
exam ned the independent contractor's proximty to the extraction
process and the extent of its presence at the nmine to determ ne
whet her the independent contractor was an operator under the Act.
This same analysis is relevant and appropriate in these

pr oceedi ngs.

I conclude and find that the operations taking place at the
North Branch M ne property, when the violations were issued,
i ncluding the mne preparation plant and refuse or gob pile,
constitute a "coal or other nmine" as that termis defined in
section 3(h) of the Act. Secretary of Labor, MSHA v. Westwood
Energy Properties, supra; Consolidation Coal Co. v. FMSHRC, 3 BNA
MSHC 2135 (4th Cir. 1986). Respondent's material handling
supervi sor James Bowman, confirmed that the gob that is
transported to the power plant over the conveyor belt systemis a
waste product fromthe coal (Deposition, Tr. 91). Plant Mnager
Robert Seavey, who is enpl oyed by the respondent, acknow edged
that the "m ne extraction" process takes place at the North
Branch mining facility, and that the gob, or refuse, is the by-
product of the nmined coal after it has been processed through the
m ne preparation plant, and that the respondent accepts the gob
or refuse material, fromlsland Creek Coal Conpany (Deposition
Tr. 44, 54, 59).

The undi sputed facts reflect that the gob that is
transported by the conveyor belt systemto the power plant is the
product of coal mning which has taken place at the North Branch
M ne. After the sale of the marketable mined coal, the reminder
is transported to the mne refuse pile fromthe mne preparation
plant. The gob is sold to NB Partners Ltd. by Laurel Creek
M ni ng Conmpany, and it nust neet certain essential contract
speci fications. The bulldozers used at the gob pile to
facilitate the | oading of the gob onto the conveyor belt for
transportation to the power plant are owned by either island
Creek or Laurel Run, and the bull dozer operators are enpl oyees of
Laurel Run.

According to M. Seavy, the respondent entered into the
services agreenent in the fall of 1988, had enployees in place at
the facility in the fall of 1989, and that substantial conpletion
of the plant took place in late spring of 1991, when the conveyor
belt system began transporting the gob fromthe pile to the
pl ant . The gob pile extends for a distance of one mle, and it
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is estimated that the conveyor belt systemw || supply the power
plant for at |east the next ten years. The gob is provided
exclusively to the power plant for its use in generating
electricity, and the exclusive nmeans of transporting the gob is
by the conveyor systemin question.

M. Seavy's deposition testinony confirnms that the
respondent maintains and services the conveyor belt system
pursuant to the continuing services agreement with NB Partners
Ltd. (Tr. 16-17). Although M. Seavey denied an contractua
rel ati onshi p between the respondent and owners and operators of
the North Branch M ne (Island Creek and Laurel Run), he testified
that the respondent is authorized to operate the conveyor belt on
Island Creek's property as part of the continuing services
agreenent. Although "he's been told" that an easenent has been
granted, he has never seen it in witing (Tr. 21-22).

The deposition testinony of respondent's material handling
supervisor, Janes Bowran, whose duties include the supervision of
si xteen (16) material handl ers enpl oyed by the respondent,
establishes that these enpl oyees perform mai ntenance on the belt
conveyor and associ ated equi pnent, such as the dozer trap, on a
regul ar basis, and that the work includes the greasing of
beari ngs and belt conveyor rollers, and naking repairs to the
belt as necessary (Tr. 23, 60, 62, 90). M. Bownan testified
that he visually observes the dozer trap door once every two
weeks, that at |east one or two enpl oyees work in that area, and
they woul d observe the trap door every day, and that all of the
16 empl oyees working for himtake turns working at the dozer
feeder and trap areas (Tr. 28-30). He confirmed that the
respondent's enpl oyees clean up the spills fromthe conveyor belt
at the refuse pile area (Tr. 64). He also confirned that as the
gob material is used up as gob feeding is taking place at the
bottom of the gob pile, the dozer trap will be nmoved up the
conveyor line, and it will eventually reach the power plant
property line in approximtely 10 years (Tr. 88-98).

In view of the foregoing, | conclude and find that at the
time the violations were issued in these cases, the respondent
had a continuing presence on the North Branch M ne property
perform ng services at that mne. Although the respondent's
presence at the mne was by virtue of its service contract with
NB Partners, Ltd., rather than Island Creek or Laurel Run M ning
Conpani es, the owners and operators of the mne, |I find nothing
to rebut the strong inference that the respondent’'s presence on
m ne property had the approval of Island Creek and Laurel Run.

I ndeed, the additional posthearing discovery by the parties
reflected the exi stence of an unsigned easenent agreenent between
Laurel Run and NB Partners, LTD., which was apparently not
adopted in lieu of the services agreenent. |n any event,
notwi t hstandi ng the absence of any contractual relationship

bet ween the respondent and Laurel Run or Island Creek, | stil
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conclude and find that the respondent had a continuing presence
at the North Branch M ne perform ng services at that mine within
t he neani ng of section 3(d) of the Act, at the time the

viol ati ons were issued.

In addition to the respondent's continuing presence at the
North Branch M ne, | conclude and find that there is a sufficient
nexus between the work and services perfornmed by the respondent
with respect to the operation of the conveyor belt system
i ncluding the servicing, repairing, cleaning, and maintaining the
belt system and the coal extraction and coal processing and
stockpiling that have taken place at the mine preparation plant,
and the gob refuse pile. The services performed by the
respondent are essential, not only to the power plant that
depends on a steady supply of gob to fuel its boilers, but they
are also essential to, and closely connected with, the extraction
of the coal that is processed through the mine preparation plant
and rendered into a sal eable product that produced inconme for
I sland Creek and Laurel Run. Since the power plant is the only
customer for the gob, and is dependent on delivery by the
conveyor belt systemin question, the exclusive nmeans of
transporting the gob fromthe mne refuse pile to the power
plant, it is essential that the conveyor belt system be
mai ntai ned in serviceable condition in order to insure a regul ar
supply of fuel for the power plant. Wthout the delivery of a
steady supply of fuel over a dependabl e and wel |- nai ntai ned belt
conveyor system it seens obvious to ne that the power plant wll

not stay in business very long, and Island Creek and Laurel Run
could conceivably lose its sole customer to whomit sells its
gob.

On the basis of the foregoing findings and concl usi ons, and
after careful consideration of the arguments advanced by the
parties, | conclude and find that at the tinme the violations were
i ssued to the respondent at the North Branch M ne property, the
respondent was an independent contractor perform ng services at
that mne pursuant to section 3(d) of the Act, and it was
accordingly subject to the jurisdiction of the Act as well as the
i nspection and enforcenent jurisdiction of MSHA while perform ng
these services on nine property.

The respondent's suggestion that MSHA is confused and has
not yet made up its mnd as to where its jurisdiction lies is not
wel |l taken, and it is rejected. | take note of the fact that in
response to an inquiry of June 25, 1992, fromthe respondent's
pl ant manager Robert E. Seavey, MSHA's District Manager
Ronal d L. Keaton, advised M. Seavey by letter dated July 13,
1992, that "MSHA's position is that you are under our
jurisdiction any tine that you are working on coal m ne

property".
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I have carefully reviewed the depositions of MSHA I nspectors
Dari os, Fetty, WIt, and George, and | find no evidence of any
confusion on their part with respect to the areas they were to
i nspect while at the North Branch M ne. Although | nspector
Dari os nmentioned sone confusion created by information supplied
by an Island Creek enployee as to whether or not the conveyor
belt was on mne property, and |nspector Fetty mentioned a
"controversy" generated by his inability to obtain any definitive
information fromlsland Creek as to who was in charge of the
refuse pile, all of the inspectors apparently knew that their
i nspections were to be confined to mne property and that they
were not to venture beyond a certain property "boundary |ine"
del i neated by a boot bridge which marked the dividing line
bet ween m ne property and power plant property. Further, the
depositions of Supervisory |Inspector Barry Ryan and | nspector
WIlt, the individual who initially inspected the refuse area,
reflects that they were not confused as to the netes and bounds
of their inspection and enforcenment jurisdiction on mne
property. There may have been sonme confusion as to where mnine
property may have begun and ended, who owned the equi pnent, or
whet her a piece of equipnent was on or off mne property, but |
find no confusion about the fact that MSHA s inspection
jurisdiction term nated at the power plant property |ine and that
this was clear to the inspectors, as well as to the respondent.

The respondent's position seens to be that the entire belt
conveyor system as one self-contained piece of equipnent, is
part and parcel of the power plant and not subject to MSHA's
i nspection and enforcenment jurisdiction. Such a notion is
rejected. Although MSHA' s inspectors have inspected the North
Branch M ning operations, as well as that portion of the conveyor
belt | ocated on mne property, the inspections have stopped short
of the point where the belt bisects the property |ine separating
m ne property and the power plant property. Further, the issue
as | viewit, is whether or not the respondent, as an i ndependent
contractor "operator" pursuant to the act, may be held
accountabl e and liable or violations and penalty assessments for
violations occurring in the course of its contractor work
performed on mine property. | have concluded that the answer to
this question is "Yes".

The respondent's assertion that MSHA has not established
that it has preenpted OSHA's jurisdiction is not well taken and
it isrejected. It seens clear to nme that MSHA has al ways
exercised its inspection and enforcenment jurisdiction over al
m ning activities taking place at the North Branch M ne, and has
i ssued violations to Island Creek Coal Conpany as well as a
previ ous contractor (WIley Construction Co.) for violations on
m ne property. It also seens clear to me that MSHA exercised its
i nspection and enforcenment jurisdiction in these proceedi ngs when
it issued the violations for conditions observed by the
i nspectors on mne property and that it is seeking civil penalty
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assessnments for those violations, rather than any violative
conditions observed and cited on power plant property.

I nsof ar as the power plant property is concerned,
particularly wth respect to whether MSHA or OSHA wi |l exercise
jurisdiction, the record reflects that negotiations are stil
taki ng place pursuant to the OSHA- MSHA | nt eragency Agreenent, and
the petitioner asserts that it has specifically refrained from
exercising jurisdiction over any power plant facilities on plant
property until a decision is reached pursuant to the Agreement.
Pendi ng that determ nation, the petitioner concludes that the
facts presented in these proceedi ngs establish that the cited
viol ative conditions were and are under MSHA's jurisdiction, and
that the respondent should be held accountable and liable for the
vi ol ations and the proposed civil penalty assessnents for those
vi ol ati ons.

The petitioner asserts that in addition to being an
i ndependent contractor performng services at a nmine, the
respondent is also a mne operator in its own right pursuant to
the Act because it operates, controls, and supervises the coa
m ne operations of the power plant at the North Branch M ne
Property. The petitioner views that portion of the conveyor belt
| ocated on the North Branch M ne property, together with the
remai nder of the belt conveyor systemtransporting the gob to the
power plant, and the associ ated equi pent used to process the gob

as it noves on its way to the power plant along the conveyor belt
system to be a coal mne operation that provided the
jurisdictional basis for the issuance of the violations.

It would appear fromthe facts in these proceedings that the
processing and treatnment of the gob material that is transported
fromthe North Branch mning operation over the conveyor belt
systemto the power plant is subjected to the sanme type of pre-
burni ng processes as were presented in the Wstwood Energy
Properti es and Pennsyl vani a El ectric Conmpany cases, supra.
However, unlike those cases, where the civil penalty proceedings
were initiated against the power plant owners and operators for
viol ations on plant property, MSHA, in the instant proceedings,

i ssued the violations for conditions found off power plant
property, and has instituted penalty proceedi ngs agai nst the
respondent as an independent contractor and not agai nst

NB Partners Ltd., the power plant owner. Further, although the
respondent suggests that it is an electric utility, I find no

evi dence that it has any ownership interest in the power plant or
its equipnment, and it would appear that the true ownership of the
utility lies with NB Partner Ltd., or the bank that apparently
hol ds the nortgage, none of whom are named as parties in these
proceedi ngs. Under these circunstances, | do not find it
appropriate or necessary to expand ny jurisdictional finding
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beyond ny conclusion that the respondent is an independent
contractor subject to the Act and to MSHA' s enforcenent
jurisdiction.

The All eged Viol ati ons
Docket No. WVEVA 92-916

Thi s case concerns a section 104(d)(1) citation and three
section 104(d) (1) orders issued on February 26, 1992, alleging
vi ol ati ons of the equi pnent guarding requirenents found in
mandat ory safety standards 30 C.F.R 0O 77.400(a), (c), and (d).

In its answer of August 17, 1992, to the petitioner's civi
penal ty proposals, the respondent stated that it did not contest
the violations but did contest MSHA's jurisdiction over its
operations. The respondent nade the sane responses inits
August 17, 1992, replies to the petitioner's interrogatories.

In its response of August 31, 1992, to the petitioner's
request for an adm ssion that the description of the conditions
or practice upon which the citation and orders are based, as
stated in sections 8 and 15 of the citation and orders
("Condition or Practice" and "Area or Equipnment"), are true and
accurate, the respondent replied that it did not contest the
citation or orders and only contested MSHA's enforcenent
jurisdiction (Adm ssion No. 12). In response to several requests
for adm ssions with respect to the inspectors gravity,
negl i gence, "S&S", and unwarrantable failure findings (Adnm ssion
Nos. 13 through 18), the respondent sinply incorporated by
reference its response to Admi ssion No. 12, which states that
"Uni ted Energy does not contest the citation and/or orders.

Uni ted Energy contests MSHA's assertion of jurisdiction."

In a facsinmle letter of Septenmber 1, 1992, to the
petitioner's counsel regarding the consolidation of Docket
Nos. WEVA 92-916, WEVA 92-961, and WEVA 92-1045, respondent's
counsel stated part as follows:

This is to nenorialize our recent tel ephone
conversations regardi ng consolidation of the above-
referenced petitions. You and | have agreed that it is
|l ogical to consolidate the three (3) petitions because
United Energy is contesting jurisdiction rather than
the underlying citations and/or orders. Therefore,

will file a notion to consolidate as soon as possible.
Al so, because the discovery responses in case 961 woul d
be essentially identical to the responses already made
in case 916, | do not plan to file responses to the
Secretary's First Request for Adm ssions, Second
Request for Production or Secretary's Second Set of
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Interrogatories in case 961. |f you have any
objections to the foregoing, please notify ne as soon
as possible. (enphasis added).

Inits April 1, 1993, opposition to the petitioner's summary
judgment notion, the respondent states as follows with respect to
each of the violations:

Uni ted Energy does not dispute that on February 26,
1992, three enpl oyees of United Energy were shoveling
at the nunmber two gob conveyor belt tail piece while the
guardi ng was renoved fromthe tail piece along the
roadside. Further, United Energy does not dispute MSHA
I nspector Joseph W Darios' evaluations as set forth in
bl ocks 10. A, 10.B and 10.D and of said citation.
(Citation No. 3120276).

Uni ted Energy does not dispute that on February 26,
1992, the rear tailpiece guard of the grizzly tai
pul | ey operated by United Energy, was not in place and
was exposing the roller or pulley at the rear, with the
rear tailpiece guard Iying on the ground behind the
belt assenmbly. (Order No. 3120277).

Uni ted Energy does not dispute that on February 26,
1992, a side guard of the grizzly belt tail pulley

operated by United Energy was not provided, and was
exposing the roller or pulley at the side. (O der

No. 3120277).

United Energy does not dispute the eval uations of
I nspector Joseph W Darios' contained in blocks 10. A,
10. B, and 10.D of Order No. 3120277.

Uni ted Energy does not dispute that the cover guard for
the grizzly gob feeder chain drive operated by United
Energy was not in place and was exposing the chain
drive sprockets and chain drive located at the rear
side of the grizzly belt assenbly near the tail piece
with the rear tail piece guard |ying on the ground
behind the belt and assenbly as set forth in Order

No. 3120278.

Uni ted Energy does not dispute the evaluations of MSHA
I nspector Joseph W Darios contained in blocks 10. A,
10.B and 10.D of Order No. 3120278.

United Energy does not dispute that on February 26,
1992, guarding for Gob Movable 1 conveyor belt take-up
pul |l ey operated by United Energy did not extend a
sufficient distance sufficient to prevent contact by
and/or injury to persons, with the rear side of the
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tail pulley at the side being exposed approxi mately six
(6) inches past the guarding provided and permtting
contact at the pinch point of the roller and belt, as
set forth in Order No. 3120279.

Uni ted Energy does not dispute the evaluations of MSHA
I nspector W Darios contained in blocks 10. A, 10.B and
10. D of Order No. 3120279.

Despite its statenents that it does not dispute the
i nspector's gravity findings that there was a reasonabl e
i kelihood of permanently disabling injuries affecting one to
three mners as a result of the cited conditions or practices,
the respondent states that it still disputes the inspector's
"S&S" determ nations associated with each of the violations on
the ground that its activities do not constitute "work of
preparing the coal" as contenplated by the Act. The respondent
al so disputes the inspector's determ nations that each of the
violations resulted fromthe respondent's unwarrantable failure
to comply with the cited standards.

Docket No. WEVA 93-97

In this case the respondent is charged with a violation of
MSHA' s mandatory training regulation at 30 C.F. R [0 48.25(a),
after MSHA | nspector Kerry L. George determined that naterial
handl er Stanl ey Dragovich, "a new surface nminer enployed by the
contractor since April 1991", and who was mmi ntaining the
beltlines at the mne site, had not been given training. Citing
section 104(g)(1) of the Act, the inspector ordered the renoval
of the cited enployee fromthe mne. The inspector's gravity
findings reflect that an injury was "reasonably likely", that the
injury could reasonably be expected to be "permanently disabling"
and that one (1) person was affected. The inspector concl uded
that the cited violation was "significant and substantial" (S&S),
and that it was the result of "high negligence.

In its answer of January 27, 1993, to the petitioner's
proposal for assessnment of civil penalty, the respondent adnmitted
that the cited individual did not have MSHA training, and it
adm tted that the order was issued. However, the respondent
specifically stated that it contested the order in its entirety,
as well as the findings and determ nation of the inspector

In a January 27, 1993, notion to consolidate this docket
with Docket Nos. WEVA 92-916, WEVA 92-961, and WEVA 92-1045, the
respondent stated that it did not contest the fact that the order
in question was issued, but that it did contest jurisdiction as
wel | as the determ nations and findings of the inspector
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On March 8, 1993, the respondent filed its responses to
certain discovery requests for adm ssions served by the
petitioner. Requested adm ssion No. 8, stated as foll ows:

The descriptions of the conditions or practices upon
whi ch each of the citation(s) and/or order(s) that are
at issue in this case are based, as set forth in each
of the citation(s) and/or order(s) under Section 8,
"Condition or Practice", and Section 15, "Area or

Equi pnent", are true and accurate.

In its response, the respondent stated as foll ows:

United Energy adnmits that Stanley Dragovich was not
given MSHA training. However, United Energy believes
that M. Dragovich was adequately trained for his job
at a power plant enployee. Further, because United
Energy does not believe that MSHA's assertion of
jurisdiction over this facility is proper, it does not
believe M. Dragovitch needed MSHA training. Further
United Energy states that the facility was built and
has been operated in conpliance with OSHA requirenents.
Moreover, United Energy asked for an interagency
determ nation of whether MSHA or OSHA has jurisdiction
over this facility in a September 5, 1991, letter from
its counsel, Ricklin Brown, to Stanley Elliot. (This

| etter has previously been provided to the Court an to
counsel MSHA). No definitive response has ever been
received.

In response to certain requests for adm ssions concerning
the inspector's gravity, "S&S", and "high" negligence findings,
the respondent replied "Denied. See response to Request No. 8".
The respondent gave the same answer with respect to Adm ssion
Request No. 14, requesting the respondent to confirmthat the
order was the result of an unwarrantable failure. However,
take note of the fact that the order in question was issued as
a section 104(g)(1) order rather than a section 104(d)
unwarrant abl e failure order

Inits April 1, 1993, opposition to the petitioner's sumary
judgment notion, the respondent does not dispute that the cited
enpl oyee, Stanley Dragovich, a material handler in its enploy
since April, 1991, was nmaintaining the belt lines at its
operation without receiving the required MSHA training. However,
the respondent does dispute the inspector's gravity and
negl i gence findings on the ground that it has consistently
mai ntai ned that it is not subject to MSHA's jurisdiction, and
that the cited enpl oyee was adequately trained for his job and
has not been injured or suffered any work-related ill ness.
Further, notw thstanding the fact that the order was not issued
as a section 104(d) unwarrantable failure order, the respondent
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deni es any unwarrantable failure violation and maintains that it
is insulated fromsuch a finding because of its consistent and
good faith jurisdictional argunents.

In a footnote at page two of it summary judgment notion, the
petitioner asserts that it served its request for adm ssions on
the respondent within 20 days of the filing of its penalty
assessnment proposal as provided for in Conmission Rule 29 C. F. R
0 2700.55(A), but that the respondent did not respond within th
15 days provided for in Rule 57, 29 C.F.R 0O 2700.57. Under the
ci rcunst ances, the petitioner asserts that the adnissions are
adm tted and conclusively established. In support of this
position, the petitioner relies on the procedural regul ations at
29 C.F.R [ 18.20(b) and 18.20(e).

The petitioner's reliance on the cited regulations found in
29 CF.R 0O 18.20(b) and 18.20(e), are without nerit. Those
regul ations apply to matters before that Departnment of Labor's
Adm ni strative Law Judges and they are not binding on this
Conmi ssion's Judges. Commission Rule 57, which has since been
replaced by Rule 58, 29 C.F.R [0 2700.58(b), effective May 3,
1993, did not provide for adoption of proposed adm ssions where
the responses are untinely filed. The present Rule 58(b),
aut horizes the presiding Judge to order a |longer or shorter tine
for responding to adm ssions, and any matter that is in fact
admtted is conclusively established for the purpose of the
pendi ng case unless the Judge, on notion, permts a w thdrawal or
amendment of the admi ssion. However, since | find no evidence of
any prejudice to the petitioner because of the |ate responses by
the respondent, the petitioner's argunents ARE REJECTED, and its

suggestion that its proposed gravity and negligence adm ssions
shoul d be deened to be conclusively established are |ikew se
REJECTED.

VEEVA 92- 961

In this case, the respondent was charged with a violation of
MSHA' s mandatory training regulation at 30 C.F.R 0O 48.25(a), on
February 27, 1992, after MSHA Inspector Phillip WIt observed
three of the respondent's enpl oyees the previous day worki ng near
novi ng conveyor belts on Island Creek Coal Conpany property
without first receiving "no less than 24 hours of conprehensive
training". The inspector considered the cited enpl oyees to be
hazard to thensel ves and others", and citing the training
requi rements of section 115 of the Act, and section 104(g) (1) of
the Act, he ordered the withdrawal of the three enployees (Craig
W Knotts, Randy Rohrbaugh, and Honer Fletcher). The inspector's
gravity findings reflect that an injury was "reasonably |ikely",
that the injury could reasonably be expected to be "permanently
di sabling", and that three (3) persons were affected. The
i nspector al so concluded that the cited violation was

a
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"significant and substantial" (S&S), and that it was the result
of "hi gh" negligence.

Inits initial answer of August 21, 1992, to the
petitioner's civil penalty proposal, the respondent took the
position that it was an electric utility subject to OSHA, rather
than MSHA, jurisdiction, and stated that "it does not contest the
vi ol ation".

In its responses of August 21, 1992, to the petitioner's
initial interrogatories, the respondent stated it intended to
contest MSHA's jurisdiction and did not intend to contest the

citation or order. In response to certain questions concerning
the special "significant and substantial"” (S&S) finding
associated with the citation, the respondent answered "N A". In

responding to the petitioner's discovery requests, the respondent
made the foll owing general statenent that is included in all of
its responses in these proceedi ngs:

By responding to the discovery requests, United Energy
does not concede the rel evance of any matter at issue
in any of the Secretary's Interrogatories, does not
agree to the adm ssibility in evidence of any

i nformati on or docunent provided, and expressly
reserves all evidentiary objections to the tinme of
hearing in this proceeding.

On Septenmber 14, 1992, the respondent filed a notion to
consol i date Docket Nos. WEVA 92-916, WEVA 92-961, and
VEVA 92-1045, and stated that although it contested MSHA' s
jurisdiction, it did not contest the violations which gave rise
to the proposals for assessnent of civil penalties. This
statement was repeated again by the respondent when it filed a
notion on January 8, 1993, to conpel the petitioner to answer its
di scovery requests and to continue the schedul ed heari ngs.

Inits April 1, 1993, opposition to the petitioner's notion
for summary judgnment, the respondent states that it does not
di spute that three of its enployees, Craig W Knotts, Randy
Rohr baugh, and Hormer Fl etcher, were working near noving belts
which were part of its opertation wi thout receiving MSHA
traini ng.

The respondent disputes the inspector's gravity findings,
and it takes the position that the cited enpl oyees have al ways
been adequately trained for their jobs with the respondent and
have not suffered any job related accidents or injuries despite
working in the cited area for sone tine before MSHA's inspection
For these same reasons, the respondent al so dispute the
i nspector's "high negligence" finding. 1In addition to its claim
that the enpl oyees were trained, the respondent asserts that
since it believed in good faith that MSHA | acked jurisdiction
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over its operations and that MSHA training was not required, it
was not negligent in failing to provide MSHA training for the
cited enpl oyees.

The respondent al so disputes "the Secretary's assertion that
the violation cited in Order No. 3120293 issued under
section 104(d) of the Mne Act was caused by the unwarrantable
failure" of the respondent to conply with the cited standard.
The Secretary's assertion is erroneous. The disputed order was
not issued pursuant to section 104(d) of the Act, and it is not
an "unwarrantable failure order”. The order sinply served as the
statutory mechani smfor renoving the untrained personnel fromthe
cited mne area, and the petitioner's civil penalty proposal is
based on the alleged violation of the training requirenments found
in the cited mandatory regulation at 30 CF. R 0O 48.25(a).

VEEVA 92- 1045

In this case the respondent is charged with a violation of
mandatory safety standard 30 CF. R 0O 77.502, for failing to
conduct nmonthly electrical exam nation of the electrica
conponents of the belt lines at the refuse pile |located on nine
property. The inspector's gravity finding reflects that an
injury was "reasonably likely", that the injury could reasonably
be expected to result in "lost workdays or restricted duty", and
that one (1) person was affected. The inspector concluded that
the violation was "significant and substantial" (S&S), and that
it was the result of "high" negligence, "unwarrantable failure" by
t he respondent.

At page 33 of its Mdtion for Summary Judgment, the
petitioner states as foll ows:

As for the question of the validity of the citations
and orders and the correct civil penalty to be applied,
all facts relating to these questions, except for those
arising from Docket No. WEVA 92-1045, were admitted by
the respondent. As for the facts arising from Docket
No. WVEEVA 92- 1045, the Respondent's Answer acqui esces in
the facts underlying the order contained therein, with
the notion to consolidate and other docunentation
reiterating this agreement. No notion to Amend Answer
havi ng been filed, no facts have been disputed in
Docket No. WEVA 92-1045 other than those regarding
jurisdiction.

In its answer of Septenmber 10, 1992, the respondent stated
that it did not contest the violation. However, it chall enged
MSHA' s jurisdiction, and clainmed that it was an electric utility
subject to OSHA jurisdiction. 1In its subsequently filed notions
for consolidation and enforcenent of its discovery requests, the
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respondent again stated that it did not dispute the violation
whi ch gave rise to the civil penalty proposal filed by the
petitioner.

In its opposition of April 1, 1993, to the petitioner's
notion for sunmary judgnment, the respondent stated that it does
not di spute that it had not conducted the required MSHA nonthly
el ectrical exam nation of the electrical conponents of the belt
lines at its operation. | take note of the fact that the
respondent's statenment does not specifically address that portion
of the order which states that the cited belt |ines "were on mne
property and were the responsibility of the contractor".

The respondent disputes the inspector's gravity findings.
It also disputes the inspector's "high" negligence and
unwarrantable failure finding on the ground that its consistent
jurisdictional position and good faith belief that it was not
subject to Mne Act jurisdiction insulates it from such findings.

In support of summary judgnment in its favor, the petitioner
asserts that except for Docket No. WEVA 92-1045, the respondent
has admitted to all of the facts relating to the validity of the
citations and orders that are in issue in Docket Nos,

WEVA 92-916; WEVA 92-961, and WEVA 93-97. Wth respect to

WEVA 92-1045, the petitioner nmintains that the respondent's
answer and ot her docunentation reflects the respondent's

acqui escence in the facts underlying the order, and that the
respondent has disputed no facts other than those regarding
jurisdiction. The petitioner concludes that there are no genuine

i ssues of any material facts in any of these cases, except for
di sputes regarding the application of the law to these facts, and
that summary judgenent is appropriate.

| agree with the petitioner's position that the respondent
has opted not to contest the conditions or practices cited as
vi ol ati ons of each of the cited mandatory safety standards.
I ndeed, it seenms clear to me fromthe pleadings filed in these
matters, including the answers and the discovery responses filed
by the respondent, as well as its adnmissions filed as part of its
argunents in opposition to the petitioner's sumuary judgnent
notion, that the respondent does to deny the existence of the
conditions or practices cited by the inspectors as violations.

Apart fromthe respondent's admi ssions concerning the cited
conditions and practice, | have reviewed and considered the
deposition testinony of the inspectors who issued the violations
in these proceedings. In Docket No. WEVA 92-916, |nspector
Darios testified as to the facts and circunstances that pronpted
himto issue the four guarding violations (No. 3120276,

Tr. 56-57, 72-73, 86-87, 89-91; No. 3120277, Tr. 99-104;
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No. 3120278, Tr. 108-109; No. 3120279, Tr. 112-113). The cited
mandat ory guardi ng regul ati ons, sections 75.400(a), (c), and (d),
require that tail pulleys and simlar exposed noving machine
parts be guarded, that all guards be securely in place while the
machi nery is being operated, and that conveyor drive, head, and
tail pulley guards extend a sufficient distance to prevent a
person from reaching behind the guard and becom ng caught between
the belt and the pulley.

In Docket No. WEVA 93-97, |Inspector Ceorge testified that he
observed M. Dragovich arrive at the gob area in a truck owned by
"the power plant”, and he determ ned that M. Dragovich canme to
the gob area to inspect the conveyor belt that was on m ne
property. M. Dragovich informed M. CGeorge that he worked for
the respondent, and when asked about his training, M. Dragovich
informed M. George that he | ast received training when he worked
for Island Creek as an underground mner (Tr. 73-74). Since
M. George found no evidence that M. Dragovich had received any
MSHA surface mining training, he issued the order in question
(Tr. 83-84).

Supervi sory I nspector Ryan, who acconpani ed M. GCeorge
during his inspection, testified that contractor personnel who
work in surface areas of underground mnes for any period in
excess of five days are required to have MSHA conprehensive
training. |f such enployees had worked underground, they would
have to receive 40 hours of conprehensive training, or hazard
training (Tr. 35, 86, 89). M. Ryan testified that he was with
I nspect or Ceorge when he issued the training violation concerning
M. Dragovich. M. Ryan stated that |Inspector George observed
M. Dragovich at the gob area, and asked himif he had any
training. M. Dragovich informed M. George that he had
previ ously worked for Island Creek and had some training in that
j ob, but had not received any mners' training "since
approximately two years ago" (Tr. 107). |Island Creek then
surmoned M. Bowman to the area, and he could produce no training
records for M. Dragovich (Tr. 107).

In Docket No. WVEVA 92-1045, I|Inspector George testified that
after conducting an inspection of Island Creek's preparation
plant, its heavy equi prment, the railroad, and the gob pile, he
asked to see the electrical exam nation records, but that the
respondent's representative, Ji mBowman, and |sland Creek's
representative, Tom Lobb, could not produce them (Tr. 43).

M. George stated that M. Bowman contended that MSHA had no
jurisdiction over the respondent, and confirmed that the

el ectrical exam nations were not being conducted (Tr. & 51). The
cited mandatory regul ation section 77.502, requires frequent

exam nation of electric equipnment, and record keepi ng of such
exam nations.
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In Docket No. WEVA 92-961, Inspector WIt testified that in
the course of an inspection at the mne site on February 27,
1992, he issued citation No. 3120293 after determning that three
of the respondent’'s enpl oyees worki ng near the conveyor belt on
m ne property had not received the required MSHA training.
M. WIt confirned that these were the same three enpl oyees cited
by Inspector Darios the previous day, February 26, for shovelling
at the belt tailpiece with the guarding renmoved (Tr. 33-34).
M. WIt stated that he issued the violation after the
respondent's representative, M. Bowman, could not produce any
training records for the enpl oyees in question (Tr. 36).
M. WIt also considered the fact MSHA training was required for
any contractor enployee doing work on Island Creek's mne
property (Tr. 37).

I nspector George testified that at the tinme of his My 12,
1992, inspection, he asked M. Bownan about the training
violation previously issued by Inspector WIt, and inquired as to
whet her it had been abated. M. Bowran inforned himthat the
respondent's managenment was of the view that it did not have to
provide MSHA training, and that the prior order issued by M.

W It had not been abated. (Tr. 54-55). M. George then infornmed
M. Bowman that until the cited personnel were trained they could
not work in the area, and M. Bowran made no conment ot her than
to indicate that "he was not conplying because there was a

di spute over jurisdiction" (Tr. 56).

In view of the foregoing, |I conclude and find that the
evi dence and testinony of record in these proceedi ngs establishes
that the cited conditions or practices as described by the
i nspectors on the face of the citation and orders in question
constitute violations of the cited MSHA nandatory safety and
training regul ations. Accordingly, the violations ARE AFFI RVED

Wth respect to the "significant and substantial" (S&S), and
"unwarrantable failure" issues presented in these cases, | reject
the petitioner's suggestions that the respondent has capitul ated
on all of these issues and that its admi ssions with respect to
the citation and orders should be adopted as absol ute proof that
all of the violations were significant and substantial and
resulted froman unwarrantable failure on the part of the
respondent to conply with the cited mandatory standards.

Having carefully reviewed all of the pleadings filed in these
proceedi ngs, | cannot conclude that the respondent intended to
waive its right to litigate the special findings made by the

i nspectors with respect to the violations.
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The Unwarrantable Failure |ssues

The governing definition of unwarrantable failure was
expl ai ned in Zeigler Coal Conpany, 7 |IBMA 280 (1977), decided
under the 1969 Act, and it held in pertinent part as follows at
295-96:

In light of the foregoing, we hold that an inspector
should find that a violation of any mandatory standard
was caused by an unwarrantable failure to conply with
such standard if he deternines that the operator

i nvol ved has failed to abate the conditions or
practices constituting such violation, conditions or
practices the operator knew or should have known
existed or which it failed to abate because of a |ack
of due diligence, or because of indifference or |ack of
reasonabl e care

In several recent decisions concerning the interpretation
and application of the term"unwarrantable failure," the
Conmi ssion further refined and explained this term and concl uded
that it nmeans "aggravated conduct, constituting nore than
ordi nary negligence, by a mne operator in relationto a
violation of the Act." Energy Mning Corporation, 9 FMSHRC 1997
(Decenber 1987); Youghi ogheny & Chi o Coal Conpany, 9 FMSHRC 2007
(Decenber 1987); Secretary of Labor v. Rushton M ni ng Conpany,
10 FMSHRC 249 (March 1988). Referring to its prior holding in
the Emery M ning case, the Comr ssion stated as follows in
Youghi ogheny & Ghio, at 9 FMSHRC 2010:

We stated that whereas negligence is conduct that
is "inadvertent," "thoughtless" or "inattentive,"
unwar r ant abl e conduct is conduct that is described as
"not justifiable" or "inexcusable." Only by construing
unwarrantable failure by a mine operator as aggravated
conduct constituting nore that ordinary negligence, do
unwarrant abl e failure sanctions assune their intended
distinct place in the Act's enforcenment schene.

In Emery Mning, the Commi ssion explained the nmeaning of the
phrase "unwarrantable failure" as follows at 9 FMSHRC 2001

We first determne the ordinary nmeaning of the
phrase "unwarrantable failure.” "Unwarrantable" is
defined as "not justifiable" or "inexcusable."
"Failure" is defined as "neglect of an assigned,
expected, or appropriate action.”™ Wbster's Third New
International Dictionary (Unabridged) 2514, 814 (1971)
("Webster's"). Conparatively, negligence is the
failure to use such care as a reasonably prudent and
careful person would use and is characterized by
"i nadvertence," "thoughtl essness,” and "inattention."
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Bl ack' s Law Dictionary 930-31 (5th ed. 1979). Conduct
that is not justifiable and inexcusable is the result
of nore than inadvertence, thoughtl essness, or
inattention. * * *

Docket Nos. WEVA 92-961 and WEVA 93-97

As noted earlier, the orders issued in these cases are not
unwarrantabl e failure orders pursuant to section 104(d) of the
Act, and the argunments advanced by the parties on this issue are
irrel evant and inapplicable.

Docket No. WVEVA 92-916

I nspector Darios testified by deposition that in the course
of his inspection on February 26, 1992, he spoke with fellow
i nspector Phillip WIt who infornmed himthat he had i ssued
citations and orders for mners shoveling around the belt in
different areas with the guards renoved during prior inspections.
M. Darios confirned that the prior citations and orders were
i ssued to Island Creek Coal Conpany and that M. WIt had spoken
to Island Creek's managenent about the matter (Tr. 73).
M. Darios also confirnmed that no representative of the
respondent acconpani ed himduring his inspection on February 26,
and that the events of that day were "really vague" (Tr. 84-85).

M. Darios confirmed that he observed the three cited
enpl oyees (3120276) sinply drive up and begin shoveling after
removing the side belt guard, and that this activity |asted
approximately five mnutes (Tr. 89). He concl uded that this was
a "common practice" because of "the way that it was perforned"
and the number of citations and orders previously issued by
M. WIt (Tr. 92). He explained his "high negligence" and
unwarrantable failure findings as follows at (Tr. 93-96):

A.  \Wen managenent is aware -- been nade aware of
hazardous conditions, they are to take action to
correct, prevent, or elimnate those hazardous
conditions or practices fromtheir mning operation.
From the apparent attitude, just perceived, of these
mners just driving up and pulling off a guard and
shoveling, it was |ike there was nothing wong with it.
That was part of managenment's accepted practice.

* * * * * * * *

A.  Where serious hazards are involved, and it becones,
in my opinion, blatant disregard for the safety and
health of miners, then there is a high degree of
negligence. That is strictly ny opinion
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M. Darios did not know whether or not the respondent in
t hese proceedi ngs had been previously cited by Inspector WIt.
M. Darios stated that it was his understanding that the
management of the WIley Construction Conpany and the respondent's
managenent had changed in nane only, but he could not recall who
informed himof this (Tr. 94). He confirmed that a neeting was
held with Island Creek's managenent when the citation was abat ed,
and that the citation was subsequently changed to reflect that it
was served on the respondent rather than Island Creek.
M. Darios also commented that the contractor management system
was "a nmess" and that "I can't understand the whol e franmework of
thi s managenent system (Tr. 97).

Wth regard to the cited unguarded grizzly tail pulley order
(3120277), M. Darios stated that he based his order on the fact
that M. WIt had earlier infornmed himthat people were renoving
guards and shovelling the belts and that "it was becom ng nore
and nore evident at that time that people were not having any
regard to guarding belts on this particular belt |ine, or areas
of the pulleys or drives" (Tr. 100). M. Darios did not know
whet her or not any managenent representative of the respondent
was present after he issued his initial citation and continued
his inspection (Tr. 100). M. Darios also confirned that no one
was working in the i mmediate cited area, and he could nor recal
observi ng anyone working in that area earlier in the day
(Tr. 102).

M. Darios stated that he based his section 104(d) (1) order
on the previously issued section 104(d)(1) citation and his
belief that routine daily safety checks of the belt equipnent
were not being nmade so that conditions such as those he observed
could be discovered and corrected (Tr. 105). When asked to
expl ain the meaning of "the unwarrantable series", M. Darios
responded "Knew, or shoul d- have- known of conditions by the
operator" (Tr. 106). M. Darios confirmed that "nanagenent"
assi gned soneone to replace the guards in order to abate the
order, but he could not recall whether an Island Creek enpl oyee
or an enpl oyee of the respondent replaced the guards (Tr. 107).

Wth regard to the order citing the unguarded grizzly feeder
chain drive sprockets (3120278), M. Darios stated that he did
not clearly renenber the conditions, but after referring to his
notes, he confirnmed that the guard was |aying on the ground
beside the chain drive area (Tr. 108). He based his "high
negl i gence" finding on "repeated findings of guards being renoved
or missing, and not in position", and he stated that "this refers
back to the 104(d)(1) citation" (Tr. 110).

Wth regard to the order citing a conveyor belt pulley that
was not sufficiently extended to prevent contact wi th persons
(31202279), M. Darios stated that "based on the nunber of
violations that | had al ready issued previously on guarding that
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day, | was alnost to the point of frustration and ridicul ousness,
as far as | was concerned, to the extent that the guardi ng was
being let go. And | felt that it was very unwarrantable on
managenment's part to permt that" (Tr. 113).

I nspector Edwin Fetty's deposition testinony reflects that
he began an electrical inspection at Island Creek's nmne site in
August, 1991. M. Fetty stated that on August 5, 1991, he was at
the mne with Inspector WIt and they met with JimLenons, |sland
Creek's mai ntenance and el ectrical supervisor, and that M. WIt
and M. Lenons accomnpani ed himduring his inspection on that day
(Tr. 13). M. Fetty stated that he issued a belt citation
(3316749) that day to Island Creek, but that someone nentioned
that Wley Construction was the responsible party (Tr. 17-19).
M. Fetty stated that the citation was issued for failing to
replace a belt drive unit guard that had been renoved (Tr. 23).

Supervisory |Inspector Barry Ryan testified by deposition
that Island Creek Coal Conpany had received unwarrantable failure
citations prior to Inspector WIt's encounter with contractors at
Island Creek's gob pile on July 30, 1991 (Tr. 49, 52). M. Ryan
alluded to a conference held by M. WIt with Island Creek
concerni ng MSHA' s Repeat Viol ati on Reduction Program ( RVRP)

(Tr. 52). M. Ryan stated that he and M. WIt met with Island
Creek Coal personnel and "sone contract people fromWIey
Construction" at the refuse pile on July 30, 1991, and he
confirmed that they di scussed MSHA's jurisdiction of the conveyor
belt line and an i mr nent danger order that M. WIt had issued
(Tr. 57-60). M. Ryan stated that he was inforned that Wley
Construction operated the belt Iine at that tine (Tr. 63).

M. Ryan stated that he and M. WIt returned to the site on
August 5, 1991, for additional inspections, and Inspector Fetty
was also there for an electrical inspection (Tr. 77). M. Ryan
confirmed that M. WIt issued several citations to Island Creek
Coal Conpany, and that several citations were subsequently
nodi fied to show Wley Construction as the responsible party
(Tr. 80). M. Ryan confirned that discussions were held on
August 5, 1991, with Wley Construction's maintenance foreman
concerni ng the guarding violations issued by Inspector WIt
(Tr. 83-84). M. Ryan stated that I|Island creek repeatedly
mai ntai ned that W1ley Construction was responsible for
mai ntai ni ng the conveyor belts, and that he observed Island Creek
and W1ley Construction personnel working together trying to
| ocate a belt guard that had been renoved (Tr. 90).

Inspector WIt testified that he initially inspected Island
Creek's North Branch m ning operations on July 30, 1991, and
i ssued an i mm nent danger order and citation to Island Creek
after observing a bull dozer operating too close to a backhoe
whil e pushing material on the gob pile. M. WIt observed "a
contractor's enployee" working in the area where the backhoe was
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| oadi ng material, but he didn't know the identity of the
contractor. He could not recall any hazards associated with the
wor k being performed by the contractor enployee, and he issued no
violations to the contractor that day. He also observed sone

m ssi ng conveyor drive and rotor guards but did nothing about
that on July 30 (Tr. 5-12).

M. WIt stated that he continued his inspection on
August 5, 1991, and issued two citations to Island Creek Coa
conmpany for |ack of audible backup alarns on a front-end | oader
and a refuse truck (Tr. 13-15). He also issued a citation to
I sland Creek after determining that the backhoe operator Dale
Mller, an Island Creek enpl oyee, had not received the 24-hour
surface mning training after being transferred fromhis
underground job (Tr. 15-17). He issued seven additiona
citations to Island Creek, but they were subsequently nodified to
show the Wl ey Construction Conpany as the responsible party
after he determ ned that Wley Construction had a contractor ID
nunber on file in the MSHA Morgantown office (Tr. 17, 20).
M. WIt alluded to several m ssing conveyor guards, but he
provided no further details concerning these citations, and his
testinony is devoid of any further information concerning these
prior citations, and copies of these violations were not provided
as part of the record in these proceedings.

Respondent's pl ant nanager Robert Seavy testified by
deposition that Wlie Construction Conpany was hired by Energy
America, the plant devel opers, to design and install the plant
conveyor belt systemwhich is the same system now mai ntai ned and
serviced by the respondent United Energy Services, Inc. However
M. Seavy stated that there have been no relationships in the
past two years between W/lie Services and the respondent, and he
did not know who owned Wl ie Construction (Tr. 15-16). He was
not aware of any Wlie Construction Directors serving as

Directors of the respondent's conpany, and he indicated that only
one or two of the respondent's enpl oyees previously worked for
Wlie Construction (Tr. 17-18).

Respondent's material handling supervisor James Bowran
testified by deposition that he was hired by the respondent on
Sept enber 15, 1990, and that the Wlie Construction Conpany was
al ready on-site constructing the conveyor system He was
responsi bl e for overseeing the construction work at that tine
(Tr. 12). He confirmed that the respondent's enpl oyees are
responsi ble for repairs and mai ntenance of the conpleted belt
conveyor system including "any repairs that need to be done - -
- like the structure, the greasing of the rollers” (Tr. 62). He
al so confirmed that the respondent’'s enpl oyees are responsi bl e
for cleaning all main conveyor belt spills "fromthe refuse area
down to the truck dunmp" as well as spills on the gob novabl e one
conveyor belt (Tr. 64).
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M. Bowman testified that he was overseeing the belt
construction work when Wlie Construction was cited by MSHA in
July an August, 1991, and he was aware that the inspectors issued
the violations and that Wlie Construction was working on the
belt that time (Tr. 101-102).

After careful review and consideration of all of the
af orenenti oned evi dence and testinmony of record in these
proceedi ngs, | conclude and find that it does not support the
unwarrant abl e failure findings nade by the inspector. The
i nspector's belief that an unwarrantable failure finding my be
supported by a "Knew, or shoul d- have- known" standard falls far
short of the "aggravated conduct"” standard enunci ated by the
Commi ssion in its controlling decisions. Further, | find no
credi ble, reliable, or probative evidence to support the
i nspector's unsupported opinions and concl usions that the
respondent United Energy Services, Inc., intentionally engaged in
or condoned a commn practice of renmoving belt guards while the
equi pment was in operation. On the contrary, it would appear to
me that any such practice was carried out by Island Creek Coa
Conpany and Wl ie Construction Conpany. In the absence of any
evi dence that Wlie Construction and United Energy Services had
common ownershi p or managenent, | cannot conclude that the
respondent here should be held accountable for any aggravated
conduct by another contractor or mne operator who are thenselves
subject to the Act and to MSHA's enforcement jurisdiction. Under
all of these circunstances, the section 104(d) (1) citation and
section 104(d)(2) orders issued by Inspector Darios ARE VACATED
and they all nodified to section 104(a) citations.

VEVA 92-1045

Wth respect to I nspector George's unwarrantable failure
finding in connection with the respondent's failure to conduct
the required electrical inspections of the belt conveyor
conmponents that were on mine property, M. George stated that
during every prior mine inspection that he conducted in early
1991 or 1992, he was acconpani ed by Island Creek personnel. He
confirmed that he did not contact any representative of the
respondent before starting his May 12, 1992, inspection.
However, he did speak with respondent's representative, Jim
Bowran, and |sland Creek's representative, Tom Lobb, and they
coul d not produce any records of any electrical exam nations for
his review (Tr. 42-43). M. GCeorge stated that he inforned
M. Bowman that |nspector Fetty had previously cited the sane
violation and that Island Creek had taken the position that the
contractor was responsible for the belt line. M. Bowran
informed M. George of his opinion that the respondent's
operations were not under the jurisdiction of MSHA (Tr. 44).

M. George confirned that the violation was abated after Island
Creek's certified electrician perfornmed the required electrica
exami nat i on.
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M. George stated that M. Bowman indicated to himthat he
did not believe that MSHA shoul d be inspecting the respondent's
operation, and that he inforned M. Bowran that he did have the
authority to inspect the operation on mne property and issued
the violation to the respondent and to Island Creek (Tr. 45).
He confirmed that M. Bowran told himthat the electrica
i nspections were not being conducted, and M. George proceeded to
i ssue the order. It was terminated within a half-hour after an
I sl and Creek Coal Company certified electrician conducted an
el ectrical exam nation (Tr. 52). M. George "conferenced" the
order with M. Bowman and di scussed the fact that other citations
and orders had been issued for the |ack of electrical inspections
(Tr. 54).

M. George nmade reference to a previously issued
section 104(d)(2) Oder No. 3720849 issued to Island Creek Coa
Conmpany for not conducting electrical exam nations on certain
trailers and portable generators (Tr. 49-50). M. George's
i nspection notes reflect that power was established to that
equi prment on May 7, 1992, and that the order was issued as a
"non-"S&S" order. However, the order is not a matter of record
inthis case. | take note of the fact that M. George's order of
May 12, 1992, cites the previously issued guarding O der
No. 3120277, issued on February 26, 1992, by Inspector Darios,
as the underpinning for his May 12 order

M. George stated that the failure to conduct the required
el ectrical exam nations was previously brought to the attention
of the respondent's personnel and he believed that "it was a
condition that was continuing” (Tr. 60). Under the
circunstances, M. George concluded that the violation was the
result of "high" negligence by the respondent and warranted a
section 104(d) order (Tr. 61).

I have reviewed the deposition testinmny of MSHA el ectrica
i nspector Edwin Fetty, and apart fromthe previous guarding
citation that he issued on August 5, 1991, | find no testinony
regarding any prior citations or orders that he may have issued
regarding the failure to conduct electrical exam nations, and the
petitioner has not submitted any evidence of any such prior
vi ol ati ons being served on the respondent in these proceedings.

After careful review of all of the evidence and deposition

testinmony in these proceedings, | cannot conclude that it
supports the inspector's unwarrantable failure finding. In
short, | cannot conclude that the petitioner has proved that the

violation in question was the result of any "aggravated conduct”
on the part of the respondent in this case. Under the

circunst ances, the section 104(d)(2) order issued by Inspector
George 1S VACATED, and it is MODIFIED to a section 104(a)
citation.
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Signi ficant and Substantial Violations

A "significant and substantial" violation is described in
section 104(d)(1) of the Mne Act as a violation "of such nature
as could significantly and substantially contribute to the cause
and effect of a coal or other nine safety or health hazard."

30 CF.R 0O814(d)(1). A violation is properly designated
significant and substantial "if, based upon the particular facts
surrounding the violation there exists a reasonable likelihood
that the hazard contributed to will result in an injury or
illness of a reasonably serious nature.” Cenent Division

Nati onal Gypsum Co., 3 FMSHRC 822, 825 (April 1981).

In Mathies Coal Co., 6 FMSHRC 1, 3-4 (January 1984), the
Conmmi ssion explained its interpretation of the term "significant
and substantial" as foll ows:

In order to establish that a violation of a
mandatory safety standard is significant and
substantial under National Gypsumthe Secretary of
Labor mnust prove: (1) the underlying violation of a
mandatory safety standard; (2) a discrete safety
hazard--that is, a neasure of danger to safety-
contributed to by the violation; (3) a reasonable

i kelihood that the hazard contributed to will result
in an injury; and (4) a reasonable likelihood that the
injury in question will be of a reasonably serious

nat ure.

In United States Steel M ning Conpany, Inc., 7 FMSHRC 1125,
1129, the Commi ssion stated further as foll ows:

We have explained further that the third el enent of
the Mathies forrmula "requires that the Secretary
establish a reasonable Iikelihood that the hazard
contributed to will result in an event in which there
is an injury." US. Steel Mning Co., 6 FMSHRC 1834,
1836 (August 1984). W have enphasized that, in
accordance with the [ anguage of section 104(d)(1), it
is the contribution of a violation to the cause and
effect of a hazard that nust be significant and
substantial. U S. Steel Mning Conpany, Inc., 6 FMSHRC
1866, 1868 (August 1984); U.S. Steel M ning Conpany,
Inc., 6 FMSHRC 1573, 1574-75 (July 1984).

The question of whether any particular violation is
significant and substantial nust be based on the particular facts
surroundi ng the violation, including the nature of the mne
i nvol ved, Secretary of Labor v. Texasgulf, Inc., 10 FMSHRC 498
(April 1988); Youghi ogheny & Chio Coal Conpany, 9 FMSHRC 2007
(Decenber 1987).
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VEEVA 92-916

Wth regard to guarding Violation No. 3120276, concerning
the three cited enpl oyees shoveling at the No. 2 gob conveyor
belt tailpiece with the guarding renoved, |nspector Darios
believed that if the unguarded pulley were to contact a shovel it
woul d "cause the shovel to slop and strike sonebody. It is a
tight position, it can cause you to be drug under the belt by
hol di ng onto the shovel handle. |If they slip, it could drag them

into the belt and permanently diable, crush, or kill thent
(Tr. 91). In response to a question as to why he believed that
an injury was "reasonably likely". M. Darios responded as

follows at (Tr. 91):

A. If the condition permtted to continue, and if people
are pernmtted to continue to shovel the belts without

guards, the probability increases that sonebody is going to
get caught into, slip into, or caught by, based upon history
and nature of m ning.

In response to a question as to why he found that an injury
coul d reasonabl e be expected to be permanently disabling.
M. Darios stated as follows at (Tr. 92):

A. Again, that is where the person who gets caught in
it is not going to be able to get hinself out. If the
shovel handle flips back and hits himin the eye or
some particular part of the body, it can dismenber him
It can poke his eye out. | he gets caught in it, it
could take his hand, his arm or his entire body into
it.

In response to a question asking himto explain the basis
for his "S&S" determination with respect to the violation,
M. Darios stated as follows at (Tr. 93):

A. Any time that a condition exposes a mner to a
degree of hazard that woul d possibly cause him
permanently disabling injury, and is reasonably likely
to occur then it would be significant and substantially
hazardous to him

Q That is based upon your previous training,
experience, and your know edge of the MSHA
requi renents?

A. Based on ny experience in mning, period, ma'am

I agree with the inspector's "S&S" finding with respect to
the three enpl oyees shovelling at the gob conveyor tailpiece with
the guarding renoved. The inspectors's notes, which are a part
of the record in this case, includes a sketch which places the
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three enpl oyees inclose proximty to the unguarded tail piece, and
they corroborate his testinmony that the three enpl oyees sinply
drove up the belt, renmpoved the guard, and started shovelling
while the belt was running. Gven the fact that there were three
peopl e in what appears to be a relatively snmall area, | believe
it would be reasonably likely that in the course of shovelling,
and while attenpting to stay out of each other's way, or through
i nattention, one or nmore of the shovels would contact the exposed
pi ece of equi prment in question. |If this were to occur, | believe
that it would be reasonably likely to result in an injury. Under
the circunstances, the inspector's "S&S" finding | S AFFI RMED

Wth regard to the unguarded grizzly belt tail pulley,
vi ol ati on No. 3120277, M. Darios testified that his notes
reflected that there was a ten-inch opening, 30 inches |ong, at
the rear and one side of the grizzly that was not guarded. He
described the area as "a tight area where a person can slip and
get their feet in, or if they are cleaning, he caught in with a
shovel. It is just a tight area where you can really get pinched
or caught" (Tr. 101). He confirnmed that he observed no one
shovelling with the belt running, and he observed no one in the
cited area when he observed the condition. However, he did
observe soneone cl eaning, but could not recall whether it was
earlier or later during the work shift (Tr. 102). M. Darios
expl ained his gravity and "S&S" findings as follows at
(Tr. 104-105):

A. Based upon what | had seen previously on this
shift, people just renoving guards and shovel |l i ng,
woul d presunme that people would walk in there and start
shoveling just |like they would in any other belt pulley
or drive in the mne

Q So that is why you nade the reasonably likely
designation for illness or injury?

A, Yes ma'am
Q Is that also why you nade designation B, that
permanently disabling injury or illness was reasonably

expect ed?

A. Simlar condition, simlar expectancy of
occurrence.

Q Tell ne why you said that this was a significant
and substantial situation?

A. The sane. Based on the degree and nature of the
injury that occur.
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Q You indicate under block 10-B that the nunber of person
affected is one, but your notes indicate that no one was
shoveling in this area at the tine. How did you arrive at
the indication for 10-B

A.  One would be - without having anybody exposed, you
woul d normal |y suppose that one person would be
assigned to work kin this area because it is tight.

For the reasons stated in ny affirmance of the inspector's
"S&S" finding with respect to citation No. 3120276, | concl ude
and find that the inspector's "S&S" finding with respect to Order
No. 3120277, was warranted, and it IS AFFI RMED

Wth regard to the unguarded feeder chain drive sprockets
and chain, Violation No. 3120278, M. Darios stated that if
anyone working in the area were to slip or fall, the unguarded
sprocket "will drag themin a hurry, and they can't get away from
it" (Tr. 108). He stated that a bull dozer operator and a backhoe
operator were "in close proximty" to the area earlier, but they
were not in the "immediate area” (Tr. 108). He believed that the
cited condition posed a hazard to these two individuals, as wel
as "anybody that would be working in that area to clean the belt
or to do work around the belt" (Tr. 109). His inspection notes
reflect that the cited area had bottomirregularities, "a close
fit in tight area, approximately 2 feet wi de by guard", and
M. Darios noted his concern over other enployees sinply driving
up and renoving guards in order to cleanup while the belt was
running as was the case with the first violation that he issued.

Al t hough | amnot totally convinced that the bull dozer
operator or backhoe operator were close enough to the unguarded
feeder sprocket to pose a hazard to them M. Darios believed
that they were used on several occasions to clean up around that
area. Further, M. Bowran testified that the respondent's
enpl oyees are responsi ble for cleaning and mai ntaining the belt
in question, and it woul d appear that one or nore of these
enpl oyees would be in the area. Gven the bottomirregularities
in the area, and the rather confirnmed work area adjacent to the
unguarded sprocket, | believe that it would be reasonably |ikely
that someone could contact the exposed and unguarded sprockets
and chain with a shovel, or with his hand or other body part if
he were to slip. |If this were to occur, | further believe that
it would be reasonably likely that serious injuries would result.
Under the circunstances, the inspector's "S&S" finding IS
AFFI RMVED

Wth regard to Violation No. 3120279, for an inadequately
guarded gob belt take-up pulley, M. Darios explained his gravity
findings as follows at (Tr. 113, 117-118):
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A. The exposure of the pulley, again, wthout
sufficient |ength guarding, and based on the nunber of
violations that | had already issued previously on
guardi ng that day, it was alnost to the point of
frustration and ridicul ousness, as far as | was
concerned, to the extent that the guardi ng was being
let go. And | felt that it was very unwarrantabl e on
managenment's part to permt that.

Q Wuuld your testinony be the same regarding the
gravity designations that you nade as the explanations
t hat you have given earlier?

A Yes, m'am

| cannot conclude that the evidence in this instance
supports the inspector's "S&S" finding. | have reviewed the
i nspector's notes with respect to this violation, and | take note
of a notation by the inspector that the unguarded pinch point
t hat concerned hi mwas si x-and-one feet above ground level. In
the absence of further evidence, | cannot conclude that it was
reasonably likely that anyone could have contacted the exposed
area that concerned the inspector. Further, the explanation
of fered by the inspector in support of his gravity finding speaks
nore to the respondent's negligence rather gravity. Under the
ci rcunstances, the inspector's "S&S" finding |I'S VACATED, and the
violation I'S MODI FIED to a non-"S&S" viol ation.

VEVA 92-961

I nspector WIt's deposition is devoid of any relevant
testi mony concerning his special "S&S" finding associated with
the three untrai ned enpl oyees who were cited on February 27,
1992. Although I nspector Ceorge alluded to the violation, he
sinply indicated that three individuals whose names he coul d not
renmenber, and who he identified as "mai ntenance personnel for the
belt Iine", were not provided with training (Tr. 55). Under the
circunmstances, | conclude and find that the evidence presented it
this case does not establish that the violation in question was
"S&S", and the inspector's finding is this regard | S VACATED
The violation I'S MODIFIED to a non-"S&S" violation.

VEEVA 92- 1045

I nspect or Ceorge believed that the failure to conduct the
el ectrical exam nations was an "S&S" violation and would
reasonably likely result in an injury because "any fault could be
there without their realizing it, and an injury could occur"
(Tr. 58). He confirmed that no one was working in the areas
where the electrical belt conmponents were |ocated, and he did not
know whet her any exam nati ons had been conducted pursuant to any
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OSHA regul ations. He further confirmed that he found no probl ens
with any of the electrical belt conponents, and he conceded that
he observed no conditions that would result in a fatality or
permanently disabling injury. However, he believed "that there
could be a shock or a burn injury", and that one i ndividual would
normal Iy be working in the cited area. He identified that

i ndi vi dual as "cl eanup, maintenance, or whatever" (Tr. 59-60).

I cannot conclude that the inspector's "S&S" finding is
supportable. Although | have found that a violation occurred,
and woul d agree that it is possible that anyone contacting a
faulty piece of electrical equipnent could suffer injuries, there
is no credible or probative evidence to support any reasonabl e
conclusion that it was reasonably likely that someone woul d be
injured as a result of the violation in this case. None of the
el ectrical conponents are identified or explained, and there is
no evidence that any of the cleanup or nmi ntenance personne
woul d be in close proxinmty to any of the conponents that may not
have been exani ned. Further, M. George found nothing wong with
t hose conponents, and although he mentioned shock and burn
injuries, | find no evidence to support the reasonable |ikelihood
of such injuries. Under all of these circunstances, the
i nspector’'s "S&S" finding | S VACATED, and the violations IS
MODI FIED to a non-"S&S" violation.

VEEVA 93- 97

I nspector George testified that after finishing his
i nspection of the Island Creek preparation plant on August 27,
1992, he went to the gob area and observed M. Dragovich "worKking
in that area". M. Ceorge stated that M. Dragovich had conme to
the area in a truck owned by "the power plant" to inspect the
beltline at the gob area. M. Dragovich informed M. George that
he worked for the respondent, and when asked about his training,
M. Dragovich infornmed M. George that he last received training
when he worked for Island Creek as an underground ni ner
(Tr. 73-74).

M. Ceorge concluded that M. Dragovich's |ack of
surface training could reasonably likely result in an injury
because "the man had not received any type of surface training.
He could run into a situation that he was not famliar with, and
an accident could occur"” (Tr. 80). M. George confirnmed that he
made a gravity finding of "lost work days or restricted duty",
and he observed nothing that would | ead himto conclude that
M. Dragovich's |ack of surface training would result in a
fatality or permanently dialing injury. He also stated that
M. Dragovich's |ack of know edge of surface situations could
result in a "mnor accident”, and he based this opinion on the
fact that he found no other violations at the dozer hopper or
belt area where he observed M. Dragovich. M. George confirned
that he was aware of the fact that M. Dragovich had previous
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under ground m ni ng experience, and had worked for the respondent
since April 1991, with no problens, injuries, or accidents

(Tr. 81-84).

I cannot conclude that the evidence of record supports any
conclusion that M. Dragovich's lack of MSHA training constituted
a significant and substantial violation. | find no credible or
probative facts to support any conclusion that the | ack of
training would reasonably likely result ininjuries to
M. Dragovich or others. At the tinme that the inspector observed
M. Dragovich he had apparently drive by the conveyor in a truck
visual |y observing the beltline and that he got out of his truck
when he reached the gob pile area. G ven the fact that
M. Dragovich had worked for the respondent in surface areas for
over a year, had previous mning experience, and had never
encountered any safety difficulties on the job, | cannot concl ude
that his lack of MSHA training would place himor others at risk
Under the circunstances, the inspector's "S&S" finding IS
VACATED, and the violation IS MODIFIED to a non-"S&S" viol ation.

Si ze of Business and Effect of Civil Penalty Assessnents on the
Respondent's Ability to Continue in Business

The petitioner asserts that during the | ast few nonths of
1992, and after the citation and orders in these cases were
i ssued, the North Branch refuse area was split fromthe North
Branch M ne |.D. renaned North Branch Fuel Supply, and given |I.D.
No. 46-08253. However, it is still operated by the Laurel Run
M ni ng Conpany.

The petitioner states that the underground portion of
the North Branch M ne has nmerged into Potomac Mne, |.D.
No. 46-04190, a mine that it connects wth underground, and that
North Branch M ne is now called the North Portal of Potomac M ne,
is under the |I.D. number of Potomac Mne, and is still operated
by Laurel Run. Further, the petitioner states that the surface
area of the North Branch M ne and the North Branch Preparation
Pl ant have remai ned under the I.D. number of the North Branch
Mne, 1.D. No. 46-04190, and are being shut down, with the coa
and refuse fromthe North Portal of Potomac M ne being sent
el sewhere, and that Island Creek Coal Conpany is the operator for
I.D. No. 46-04190 while the operations are being closed down.
The petitioner concludes that these differences have no effect on
the issues in these proceedings since the citation and orders
were issued while active operations were taking place at the
North Branch M ne, North Branch Preparation Plant, an the North
Branch Refuse area

The petitioner states that the respondent has 65 enpl oyees
at the plant site and that its operations require approxi nately
135, 200 annual work hours. Petitioner concludes that this
constitutes a nediumsized operation. | agree.
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The petitioner takes the position that payment of the
proposed civil penalty assessments of $2,900, for all of the
viol ations in these proceedings will not adversely affect the
respondent’'s ability to continue in business. Although the
respondent has conceded as part of its admi ssions in these cases
that paynent of the proposed penalties will not adversely affect
its ability to continue in business, it takes the position that
bei ng subject to MSHA's enforcement jurisdiction could inpact on
its ability to continue in business.

In a contested civil penalty case the presiding judge is not
bound by the penalty assessment regul ati ons and practices
followed by MSHA's O fice of Assessnents in arriving at initia
proposed penalty assessnments. Rather, the amount of the penalty
to be assessed is a de novo determ nation by the judge based on
the six statutory criteria specified in section 110(i) of the
Act, 30 U . S.C. 0O 820(i), and the information relevant thereto.
Shanrock Coal Co., 1 FMSHRC 469 (June 1979); aff'd, 652 F.2d 59
(6th Cir.1981); Sellersburg Stone Conpany; 5 FMSHRC 287, 292
(March 1983). As a general rule, and in the absence of evidence
that the inposition of civil penalty assessnents will adversely
affect a mne operator's ability to continue in business, it is
presunmed that no such adverse affect would occur. Sellersburg
St one Conpany, 5 FMSHRC 287 (March 1983), aff'd 736 F.2d 1147
(7th Cir., 1984).

It seens obvious to nme that the respondent would rather be
regul ated by OHSA rather than MSHA. However, the fact that an
operator nmust spend noney to bring its operations into conpliance
with MSHA's safety and health standards, and fails to budget
money for paying penalties is no basis for not inposing civi
penalty assessnents for proven violations. See: J & C Coa
Corporation, 8 FMSHRC 799 (May 1986); Town of Canandai gua,

2 FMSHRC 2154 (August 1980). The respondent's suggestion that
subjecting it to MSHA's enforcenment jurisdiction nay adversely
affect its ability to continue in business IS REJECTED. This
argument could be raised by any nine operator or contractor who
is not too enchanted with being regul ated by MSHA, and who woul d
prefer to be regulated by OSHA, as "the |esser of two evils".

The respondent is free to present evidence that paynment of any
particul ar proposed civil penalty assessnent may adversely affect

its business. However, in the instant proceedings, | cannot
concl ude that the paynment of the penalties that | have assessed
for the violations in question will adversely affect the

respondent's ability to continue in business.
Hi story of Previous Violations
The petitioner has confirmed that the respondent has no

hi story of previous violations. | adopt this as ny finding and
concl usion on this issue.
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Good Faith Abat ement

The petitioner asserts that the violations were abated in
good faith within the tines set for abatenent. The abatenent
information reflects that the grizzly gob feeder chain guard was
replaced in two hours (Order No. 3120278); the rear tail piece
pul l ey guard was replaced and a new side guard was installed in
two hours (Order No. 3120277); the conveyor belt take-up pulley
was expanded a di stance sufficient enough to prevent contact by
and/or injury to persons within 1 1/2 hours (Order No. 3120279);
and that the electrical inspection was conpl eted and recorded by
a certified person within 35 m nutes.

Gavity

Based on ny "S&S" findings and conclusions with respect to
the violations in these proceedings, | conclude and find that the
guardi ng viol ati ons 3120276, 3120277, and 31202778, issued by
I nspector Darios were serious violations. | further conclude and
find that all of the remaining violations were non-serious.

Negl i gence

Al t hough | have no reason not to believe the respondent's
assertions that it had a good faith belief that it was not
subject to MSHA's enforcenment jurisdiction, based on all of the
evi dence and testinony of record in these proceedings, | am not
convi nced that the respondent was totally oblivious to the fact
that MSHA was asserting jurisdiction in those m ne areas where
contractor work was being performed.

The testinony of the inspectors reflects that M. Bowran was
informed prior to the issuance of the violations in these
proceedi ngs that any contractor perform ng work on m ne property
was subject to MSHA' s regul atory and enforcenent jurisdiction and
woul d be held accountable for any violations by contractor
enpl oyees while working on mne property. M. Bowran stated that
the was "overseeing" sonme of the conveyor construction work as
early as Septenmber 1990 (Tr. 94). He also stated that prior to
wor king for the respondent, he worked for a coal conpany for ten
years, including a job as plant nmanager. He also worked for
ei ght years building and operating coal preparation plants
(Tr. 9-12). He confirmed that the was aware of the differences
between the OSHA and MSHA conveyor and guardi ng standards
(Tr. 95). He also confirmed that in July and August, 1991, he
was aware of the fact that MSHA was asserting jurisdiction over
the conveyor belt on North Branch property, and that he was aware
that Wlie Construction had been cited with violations by MSHA
for violations incident to that conveyor (Tr. 100-104).

Al t hough M. Seavey indicated that he had no know edge of
MSHA when he was first hired at the plant on Cctober 1, 1991, he
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stated that "I knew of the interface at the refuse pile, where we
accepted the refuse fromlIsland Creek Coal (Tr. 44).

In view of the foregoing, |I conclude and find that all of
the violations in these proceedings were the result of the
respondent's failure to exercise reasonable care to prevent the
viol ative conditions which it knew or should have known exi sted
at the tinme they were observed by the inspectors, and that this
anounts to ordinary or noderate negligence.

Civil Penalty Assessnents

On the basis of the foregoing findings and concl usi ons, and
taking into account the civil penalty assessnent criteria found
in section 110(i) of the Act, | conclude and find that the
following civil penalty assessnments are reasonabl e and
appropriate for the violations which have been affirned:

Citation No. Dat e 30 C.F.R Section Assessnment
3120276 2/ 26/ 92 77.400(d) $200
3120277 2/ 26/ 92 77.400(a) $95
3120278 2/ 26/ 92 77.400(d) $95
3120279 2/ 26/ 92 77.400(c) $75
3120293 2/ 27/ 92 48. 24(a) $60
3720850 5/ 12/ 92 77.502 $80
3115366 8/ 27/ 92 48. 25(a) $75

ORDER

The respondent IS ORDERED to pay the civil penalty
assessnments enunerated above within thirty (30) days of the date
of these decisions and order. Paynment is to be nade to the
petitioner (MSHA), and upon recei pt of paynent, these proceedings
are di snissed.

George A. Koutras

Adm ni strative Law Judge
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Di stri bution:

Charles M Jackson, Esq., Ofice of the Solicitor,
U.S. Departnent of Labor, 4015 W/ son Boul evard, Rm 516,
Arlington, VA 22203 (Certified Mail)

Moni ca K. Schwartz, Esq., Bowl es, Rice, MDavid, Gaff & Love,
16th Fl oor Conmerce Square, Lee Street, P.O Box 1386,
Charl eston, W 25325-1386 (Certified Mil)
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