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SECRETARY OF LABOR, : DI SCRI M NATI ON PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MsSHA) , : Docket No. KENT 93-910-D
ON BEHALF OF :
HERBERT COLLI NS, : PI KE CD 93-06
Conpl ai nant
V. : No. 1 M ne
J & S COLLIERIES, INC., :
Respondent

DECI SI ON APPROVI NG SETTLEMENT
Bef or e: Judge Merlin

This case is before ne pursuant to section 105(c) of the
Federal M ne Safety and Health Act of 1977. The parties have
filed a joint notion to approve settlement of this matter which
states in relevant part:

1. Respondent J & S Collieries agrees to pay
Conpl ai nant Herbert Collins the sumof Five Thousand
Dol | ars ($5,000.00) upon entry of the Order Approving
the Settlenent, said sumbeing in paynent of al
clainms, including wages, enployee benefits and nedica
expenses. M. Collins agrees to relinquish his rights
and clainms to reinstatement and/or reenploynent with
J & Scollieries or any other conpany owned by Clifto-
n Street.

2. Complainant Collins' enployment with J & S
Collieries was term nated on February 11, 1993 and he
thereafter obtained enploynment with an unrel ated mining
operation. M. Collins was unenpl oyed for approxi-
mately si x weeks.

3. The personnel records maintained by J & S
Collieries shall be conpletely expunged of all infornma-
tion relating to the matters being litigated herein as
relates to M. Collins.

4. In the event that J & S Collieries is con-
tacted by a prospective enployer of M. Collins at any
time in the future, J & S Collieries agrees not to give
M. Collins a negative or unfavorable reference regard-
ing his job performance while enployed by J & S Col -
lieries. J & S Collieries agrees to state only M.
Collins job title(s) and dates of enploynent when
contacted by a prospective enpl oyer.
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5. J & S Collieries and all other conpanies with
the sane ownership will not be required to offer em
pl oyment and/or reinstatement to M. Collins at any
time in the future.

6. In light of the difficulties and contingencies
necessarily attendant to the litigation of the subject
case, the conplex factual disputes requiring many wt-
nesses, and the fact that M. Collins shall be conpen-
sated for any econom c |l oss he may have incurred by the
terms of this settlenment, the parties and M. Collins
agree that the proposed settlenent of this case is
appropriate under the circunstances.

7. In consideration of the willingness of J & S
Collieries to resolve this claimby paynent of the
above sumto M. Collins, the Secretary agrees that the
appropriate civil penalty shall be Two Hundred Dol l ars
($200. 00) .

8. \Vhereas Section 105(c) of the Mne Act is
uni quely designed to benefit the public interest by
restitution to those affected by a violation, the
Secretary submts that such purposes are fulfilled in
this case by the proposed settlement terns.

9. By entering into this Agreenent, J & S Col -
lieries, its agents, officers, enployees and owners, do
not admit that J & S Collieries violated Section 105(c)
of the Act or any other provision of the Act.

10. The parties submit that approval of this
settlenent is in the public interest and will further
the renedi al purposes of the Mne Act.

11. This Settlenment Agreenent shall be binding
upon the parties hereto and Herbert Collins, and upon
each of their respective successors.

Based on the foregoing and noting that both parties have
signed the settlenment notion, | conclude that the proffered
settlenent is appropriate under the provisions of the Mne Act.

Accordingly, the notion for approval of settlenent is
GRANTED.

It is ORDERED that the operator PAY the conplai nant, Herbert
Col lins, $5,000 inmediately.
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It is further ORDERED that the operator PAY a civil penalty
of $200 to the Mne Safety and Health Adm nistration within 30
days of the date of this decision.

It is further ORDERED that this case be DI SM SSED.

Paul Merlin
Chi ef Admi nistrative Law Judge

Distribution: (Certified Mil)

Gretchen M Lucken, Esq., Ofice of the Solicitor, U S. Depart-
ment of Labor, 4015 W/ son Boul evard, Arlington, VA 22203

Billy Shelton, Esq., Baird, Baird, Baird & Jones, PSC, 415 Second
Street, P. O Box 351, Pikeville, KY 41502

M. Herbert Collins, P. O Box 37, Shel baine, KY 41562

M. Clifton Street, President, J & S Collieries, P. O Box 3544,
Pi keville, KY 41502
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