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for the Petitioner;

Marshal | S. Peace, Esquire, Lexington, Kentucky,
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Bef ore: Judge Melick

This case is before nme upon the petition for assessment
of civil penalty filed by the Secretary of Labor pursuant to
Section 105(d) of the Federal M ne Safety and Health Act of
1977, 30 U.S.C. 801 et seq., the "Act," charging the Island
Creek Coal Conpany (Island Creek) with violations of nanda-
tory standards. The general issue before nme is whether
Island Creek violated the cited standards and, if so, what
is the appropriate civil penalty to be assessed. Additiona
specific issues are al so addressed as noted.

The parties noved to settle Citation/ Order Nos. 3418856,
3420270, 3548984, 3548985, 3549015, 3549010, 3548656 and 3548657,
proposing a reduction in penalties from$9,979 to $8, 326,
del eting the "significant and substantial" findings fromCitation
Nos. 3548984, 3549015, and 3549019, vacating Order No. 3420253
and nodi fying Citation No. 3418856, Order No. 3548657, and Order
No. 3548985 to citations under Section 104(a) of the Act. | have
considered the representations and docunentation submitted in
this case and | conclude that the proffered settlenent is
appropriate under the criteria set forth in Section 110(i) of the
Act. An order directing paynent of these penalties will be
i ncorporated in the order acconpanying this decision

The one citation remaining, Citation No. 3549007, alleges a
"significant and substantial" violation of the m ne operator's
roof control plan under the mandatory standard at 30 C. F. R
0 75.220 and charges as follows
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The addendum to the roof control plan was not
being followed as required by letter dated 6-18-90
in the main east Antioch Mains where a section of
supply entry was driven 26 feet wide for a distance
of 200 feet. The WF steel beans, 26 feet |ong
spaced in between each truss bolt, seven (7) of
these beans was [sic] not installed as required by
the approval of the addendum

It is not disputed that the "addendum' to the roof contro
plan set forth in the Secretary's letter dated June 18, 1990,
became an enforceable part of such plan. The addendum reads as
fol |l ows:

Your request dated June 5, 1990, for permi ssion to
wi den the existing supply road fromthe approved
20 feet width, to a maxi num of 26 feet wide for a
di stance of 200 feet on the No. 4 unit, in the
Antioch Mains, for two Parallel sets in the sane
entry is approved, provided:

The 200 feet shall be truss bolted on 4 feet [sic]
centers with 6 inch WF Steel Beans, 26 feet |ong,
spaced in between each truss. The steel beans

shall be supported with steel |egs on each end and
in the mddle. Additional support such as stee
beanms and | egs and or cribs shall be installed in
the connecting crosscuts. Steel beans shall be
secured to the mine roof on each end and the m ddle.

The testinony of experienced Inspector Harold Ganblin of
the Mne Safety and Health Adm nistration (MSHA) is not disputed.
Ganblin testified that on January 8, 1991, he was performng a
routi ne i nspection of the subject m ne when he observed that
the referenced addendumto the roof control plan was not being
followed. Ganblin stated that pursuant to the addendum the
m ne operator was pernmitted to utilize a 26 foot-w de supply
road, six feet wider than ordinarily permtted, only on condition
that additional roof support was provided. That additiona
support required "I" beans placed every four feet between the
truss bolts. Ganblin estimated that there should therefore
have been 50 beans in place over the 200 foot-Iong supply road
and noted that seven beans were nmissing. According to Ganblin,
representatives of the mne operator told himthat they were
waiting for "clips" to install the horizontal beans at these
seven | ocati ons.

I nspector Ganmblin opined that the violation was "significant
and substantial" because the roof in the area was weak and soft
and was in an area where roof failures had already occurred. It
was his opinion that it was very likely for there to be roof
failures under these conditions. Ganblin concluded that if there
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was a roof fall, it would have been reasonably likely to have
contributed to reasonably serious injuries because of frequent
travel through the area, i.e., 10 to 12 people at a tinme passing

t hroughout the day. Ganblin also noted that the normal entry
width is 20 feet and that MSHA all owed the 26-foot-w de entry
only on condition that the additional support set forth in the
addendumto the roof control plan was in place. He al so observed
that vibrations caused by di esel equipnment used in this m ne
caused serious vibrations that could also contribute to unstable
roof conditions.

Island Creek, in its post-hearing brief, now adm ts that
the cited conditions were in fact violations of its roof contro
pl an and now di sputes only the associated "significant and
substantial"” findings. A violation is properly designated as
"significant and substantial" if, based on the particular facts
surroundi ng that violation, there exists a reasonable |ikelihood
that the hazard contributed to will result in an injury or ill-
ness of a reasonably serious nature. Cenent Division, Nationa
Gypsum Co., 3 FMSHRC 822, 825 (1981). In Mathies Coal Co.,

6 FMSHRC 1, 3-4 (1984), the Conm ssion explai ned:

In order to establish that a violation of a
mandatory standard is significant and substantia
under National Gypsumthe Secretary nust prove:

(1) the underlying violation of a mandatory safety

standard; (2) a discrete safety hazard -- that is,

a nmeasure of danger to safety -- contributed to by

the violation, (3) a reasonable |ikelihood that the
injury in question will be of a reasonably serious

nat ure.

See al so Austin Power Co. v. Secretary, 861 F.2d
99, 103-04 (5th Cir. 1988), aff'g, 9 FMSHRC 2015, 2021
(1987) (approving Mathies criteria).

The third element of the Mathies formula requires that
the Secretary establish a reasonable |ikelihood that the hazard
contributed to will result in an event in which there is an
injury. (U S. Steel Mning Co., 6 FMSHRC 1834, 1836 (1984), and
also that in the likelihood of injury be evaluated in terns of
conti nued normal mining operations (U.S. Steel Mning Co., Inc.
6 FMSHRC 1573, 1574 (1984); see also, Halfway, Inc., 8 FMSHRC 8,
12 (1986) and Sout hern Ohio Coal Co., 13 FMSHRC 912, 916-17
(1991).

Wthin the above framework of |aw and the undi sputed facts
inthis case it is clear that the violation was indeed "signifi-
cant and substantial" and quite serious.

I nspector Ganblin further observed that the operator was
negligent in causing the violation inasmuch as it was obvious
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that the beans were missing. Representatives of the operator
were clearly also aware that the beanms were missing in admtting
that they were waiting for clips to install the beams. Finally,
Ganbl i n observed that the seven beans had been missing for a |ong
period of time. He estimated they had been m ssing for at |east
30 days since mning had progressed inby the cited area about
2,000 feet. In light of this undisputed evidence it is indeed
clear that the violation was result of high operator negligence.

In I'ight of the above evidence, and considering all the
factors under Section 110(i) of the Act, | find that a civi
penalty of $300 to be appropriate for the violation charged in
Citation No. 3549007.

ORDER

I sl and Creek Coal Conpany is hereby directed to pay a
civil penalty of $300 for the violation charged in
Citation No. 3549007 within 30 days of the date of this decision.
As a result of the settlenment agreenent noted herein the |Island
Creek Coal Company is further directed to pay civil penalties of
$8,326 within 30 days of the date of this decision

Gary Melick
Adm ni strative Law Judge

Di stribution:

Anne T. Knauff, Esqg., Ofice of the Solicitor

U. S. Department of Labor, 2002 Richard Jones Road,
Suite B-201, Nashville, TN 37215 (Certified Mil)

Marshall S. Peace, Attorney at Law, 157 W Short Street,
P. O. Box 670, Lexington, KY 40568 (Certified Mil)
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