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St atement of the Case

Thi s proceedi ng concerns a Notice of Contest filed by the
contestant (BethEnergy) pursuant to section 105(d) of the Federa
M ne Safety and Health Act of 1977, 30 U.S.C. 0O 815(d),
challenging the legality of a section 107(a) inm nent danger
order. The respondent (MSHA) filed a tinmely answer asserting
that the order was properly issued, and a hearing was held in
Pittsburgh, Pennsylvania. The parties filed posthearing briefs,
and | have considered their argunents in the course of ny
adj udi cation of this matter.

| ssues
The principal issue in this case is whether or not the cited
conditions or practices presented an imm nent danger within the
meani ng of section 107(a) of the Act, warranting the w thdrawa
of miners fromthe mne.

Applicable Statutory and Regul atory Provisions

1. The Federal Mne Safety and Health Act of 1977,
30 U.S.C. O 301 et seq.

2. Sections 105(d) and 107(a) of the Act.

3. Commission rules, 29 CF. R 0O 2700.1, et seq.
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Stipul ati ons
The parties stipulated to the following (Tr. 8-12):

1. The No. 33 Mne in question is owned and operated by the
cont estant.

2. The presiding Judge has jurisdiction to hear and deci de
this matter.

3. The contested order was issued at 1:15 p.m on March 11
1993, as a result of a fire that occurred in a new airshaft
that was in the process of being constructed by an

i ndependent contractor, Central Canbria Drilling Conpany.
The order required the contestant to evacuate the entire
under ground wor ki ngs of Mne 33. There were other Section
107(a) orders and a Section 103(k) order which were issued
at this shaft site to Central Canbria Drilling. No other
orders affected the underground workings at Mne 33. The
subj ect order was lifted at 4:40 p.m, and it was in effect
for three hours and twenty-five nm nutes.

4. Mne 33 produces coal fromtwo seans, the Upper
Kittanning (C Prine) and Lower Kittenning (B Seam) coa
beds, which average 48 to 72 inches in thickness.

5. In March 1993 there were six continuous-mn ni ng machi ne
sections and two | ongwall sections that produced an average
of 8,965 tons of clean coal daily at Mne No. 33.

6. The D-East air shaft had been under construction since
August 21, 1992, by Central Drilling Co., (1D No. 859).

7. The shaft neasured approxinmately 30 feet, 2 inches by
18 feet, 4 inches and is projected to a depth of 1,035
feet to the Lower Kittanning (B Sean) coal bed. It was
intended to be an intake air shaft for the D East area

of Mne 33. On March 11, 1993 the shaft had been

driven to a depth of 841 feet.

8. At approximately 5:15 A M on March 11th, 1993, snpke
was di scovered in the D-East shaft by enpl oyees of Centra
Canbria. At 8:30 AM a fire in the shaft was observed.
Throughout the day activities were conducted to ensure that
any fire was extinguished, including the dunping of water
into the shaft.

9. MSHA was notified of the incident at 9:05 A M
10. Ventilation of the D-East shaft construction site is

essentially separate fromthe ventilation systemfor the
under ground wor ki ngs of Mne 33. However, if the valve of
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the deep water borehol e connecting D east shaft to the active
wor ki ngs of the mine was open and the borehole pipe was not
filled with water, there could be limted air novenent through
the borehole into the D-East area of the mine. Such air would not
travel to any working section of the mne

11. The D-East shaft is connected to a deep watering
borehol e at the shaft's water ring | ocated at approximtely
the 272 foot level and the 624 foot level. This borehole
pi pe extends into the |lower Kittanning B seam

12. The valve and the borehol e pipe were cl osed by
Bet henergy at 9:28 a.m

13. At approxinmately 9:28 A.M a Bet hEnergy enpl oyee
observed a limted anbunt of snobke in the B seamin proxinmty
to the bottom of the deep watering borehole. But once the
val ve on the borehol e was cl osed the snoke di ssi pated and no
further clear evidence of snoke was observed.

14. Prior to the issuance of the Section 107(a) order
involved in this matter, at 10:15 A M an air sanple was
coll ected by an MSHA inspector in the B seam at the |ocation
of the D East shaft eight-inch dewatering borehole.

15. This sanple was collected to sanple the air that m ght
be entering the underground workings of Mne 33.

16. This air sanple detected .010 percent methane present at
the location where the borehole enters the B seam This is
not considered a significant anpunt of nethane.

17. This air sanple showed .0006 percent carbon nonoxi de
present where the borehole enters the B seam This is not
consi dered a significant anount of carbon nonoxi de.

18. The valve on the borehol e pi pe was closed at the tine
the sanple was taken. MSHA did not have the results of this
air sanple at the tinme the 107(a) Order was issued and did
not base the 107(a) Order in any way on the results of the
said air sanple. At 9:45 A M MSHA i nspector Nevin Davis
used a hand-held detector to determi ne the |evel of nethane
in the area of the borehole in the D East area B seam He
did not detect any methane in the area of the borehole. He
was advi sed that a BethEnergy foreman was to nonitor the area
of the borehole in the B seam using a carbon nonoxi de
detector. Such information was available to the MSHA
personnel who directed that the Section 107(a) Order be

i ssued.
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Di scussi on

The contested section 107(a) Order No. 3708620, was issued by
MSHA | nspector Joseph E. Colton, on March 11, 1993, at 1:15 p.m,
and the cited condition or practice states as follows:

A mine fire has occurred approxi mately 17 feet above the
bottom of "D' East shaft currently under construction,
the fire is of unknown origin and the extent of the fire
cannot be determined. This shaft is connected to a
borehol e that extends into the "B" coal seam which is

i nterconnected with the "C' prinme seam This order
requires all persons to be evacuated fromthe underground
areas of these two coal seams until such tine that a
deternination can be nade that these underground areas
are in fact safe and unaffected by the ongoing nine fire.

The order required the withdrawal of nminers fromthe entire
under ground portions of both the "B" and "C' coal seans.

Petitioner's Testinmony and Evi dence

MSHA El ectrical |nspector Joseph E. Colton, testified that he has
been so enployed for 18 years, and has received training in
conducting accident investigations, including nmethane ignitions
and explosions. He stated that he was first notified of the fire
at the D East shaft at approximately 9:15 A .M, on March 11

1993, by his supervisor Janes Biesinger who instructed himto
proceed to the mne and start an investigation and to issue a
section 103(k) order at the shaft site where the fire was
reported. M. Colton confirned that he arrived at the shaft at
9:50 A.M, and spoke with the superintendent or foreman of the
shaft construction crew (Peterman) (Tr. 21-26).

M. Colton stated that M. Peterman informed himthat he went
part way down the shaft in a bucket to determ ne the source of
the fire but had to conme back to the surface because of heavy
snoke and he did not know what was burning, but that flanes were
projecting "in a torch like fashion" fromthe concrete bul khead
or wall of the shaft which had reached to within 17 feet of the
shaft bottom (Tr. 28). M. Colton then informed Bob Nel son
MSHA' s acting subdistrict manager in Johnstown about the fire in
the shaft and told himthat he had issued a verbal section 103(k)
order to M. Peterman, who informed himthat on the previous
shift nethane was detected at .7 and .9 percent. M. Biesinger
arrived at the scene at approximately 10:45 A.M, and took
charge, and M. Colton briefed himon what he had done (Tr. 32).

Referring to his notes, M. Colton indicated that
M. Peterman told himthat the fire was reported to him at
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5:45 A.M, by workers "reporting that the fan had burned up”

(Tr. 33). M. Colton stated that after M. Biesinger arrived, a
section 107(a) order was issued for the shaft area and he
explained as follows at (Tr. 33-34):

A Well, with all the activity and all the different
agencies arriving and different people arriving up at the
scene, it was decided for everyone's safety that an imm nent
danger be placed on the shaft area to nmore or less contro

t he amount of people there. And because of the fact, |ike
said, we didn't really know what was burning or what was
goi ng to happen to our efforts of putting the fire out.

So we did determne that there was an i mm nent danger at
this location at that point in tine. So here, again,
M. Peterman was verbally told of the imm nent danger
Order and M. Biesinger was left with M. Peterman as |
went to ny vehicle to issue the Orders in witing. And
that's what | did at that point in tine, | exited the
trailer, went to ny car and wote out the necessary
docunents to inform M. Peterman in witing of what our
i ntentions were.

M. Colton stated that once the water was put down the shaft,
he was concerned about a void behind the bul khead creating a
nmet hane expl osi on hazard fromthe efforts nade to extinguish the
fire. He did not believe that this hazard woul d have been
totally elimnated after the fire was put out by the water in the
shaft, and he believed that the water |level had to be brought up
fromthe bottom of the shaft and onto the cenment bul khead, and at
| east 10 feet higher in order to thoroughly extinguish the fire
(Tr. 38-39). He believed the water reached that |evel after the
i mmi nent danger order was issued, and he expressed his concern as
follows at (Tr. 39-41):

A. It was after the issuance of the Order when the water
reached that level. That was the major concern of the
Order because, like | said before, we had nobody hurt at

this point intime. And the only way to guarantee or to
assure that nobody el se would be involved by our efforts
to extinguish this fire. And | could say the only way to
assure the fact that nobody el se was hurt was to renove
everybody fromthe mine because there was a possibility
of entrapnent of gas behind this area and there was a
possibility that this gas could be ignited. And no one
can really say with any certainty what's going to take
pl ace when an expl osion occurs. The --- it's sonething
that's uncontrolled and it's unpredictable and for
anybody to say that it's going to do this or that would
be ludicrous. You can't make a determ nation |ike that.
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* * * * during our extinguishing process it was feared
that we could have created a situation where an expl osion
could have occurred and to make --- take every step
available to us to assure that nobody would get hurt. The
only step we had available to us was to renove everybody
fromthe m ne

M. Colton stated that if an explosion had occurred, no one
could predict what woul d happen or its direction. He stated that
he becane aware of the borehol e pipe connection between the shaft
and the B coal seam at approximtely 12:50 p.m, and that
M. Biesinger may have informed himof this. M. Colton stated
that he shared M. Biesinger's concern about a potentia
expl osion "probably around the sanme tinme that we had a di scussion
about the borehole connection with the B seanmt (Tr. 42).

M. Colton stated that M. Biesinger was in conmunication with
district manager Kuzar at this time, and that M. Biesinger
instructed him (Colton) between 12:00 and 12:30 p.m to go to the
m ne office at the main portal and issue an imm nent danger order
affecting both coal seanms and to withdraw all persons fromthe
mne (Tr. 43-44).

M. Colton estimted that the distance between the borehol e
pi pe and the bottom of the shaft and the B coal seam was
200 feet. He stated that he went to the nine office to issue the
order, rather than to the B seamitself, because he wanted to
make sure that nmine managenent was aware of what was taking place
and that everyone needed to be evacuated fromthe mne. He
stated that he met with M. Dick Stickler, M. DuDreucq, and
M. Myer, and instructed themto evacuate the mne. M. Colton
confirmed that the 1:15 p.m, issuance tinme on the order reflects
when he reduced it to witing, and that M. Biesinger had
instructed himto issue it approxi mately one hour earlier
(Tr. 48). He confirmed that he was not involved in term nating
the order because he was relieved by another inspector (Tr. 49).

M. Colton stated that he formed his own opinion as to
whet her the imm nent danger order should issue regardl ess of
M. Biesinger's instructions to do so because he "felt strongly
that there was a great potential for a disaster there", and that
the only way to assure the safety of the people underground was
to remove themfromthe mne. He confirned that he woul d have
i ssued the order hinself if M. Biesinger had not instructed him
to do so (Tr. 50). He confirnmed that at the tine he ordered
peopl e renoved fromthe shaft, he did not know about the
connection with the underground B seam (Tr. 53).

On cross-exam nation, M. Colton stated that during his
18 years with MSHA he has been involved in only one investigation
of an underground expl osion, and it was not a shaft expl osion
(Tr. 56). He stated that the borehole is in close proxinmty and
next to the shaft and stands about one foot out of the ground.
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He confirnmed that during the fire, the carbon nonoxi de coni ng out
of the shaft was being nmonitored by several people, including two
or nore state officials. Also present at the scene were

enpl oyees of Bet hEnergy, the UMM, the shaft contractor, Centra
Canbria Drilling Conmpany, and nenbers of the m ne safety
committee (Tr. 60-61).

M. Colton stated that there were no electrical l|ines behind
the concrete shaft liner. He confirmed that he had previously
i nspected Mne 33, including the B seam and that there are
numer ous borehol es used for degassi ng purposes. He confirmed
that when he first arrived at the mne he did not ask
M. Peterman if there were any connections between the mne
wor ki ngs and the shaft because "the thought didn't occur to nme at
that precise nonent. | was nore concerned with the people in the
i medi ate area" (Tr. 65). He also confirmed that he was not
aware that two other MSHA inspectors were at M ne 33, even though
i nspectors are usually present on any given norning, because it
didn't occur to himat that tinme.

M. Colton stated that the borehole is connected to the shaft
by two "water rings" that collect water that comes down inside
the shaft walls and funnels it over the borehole so it can drain
into the mine (Tr. 66). He did not know how big the connection
was between the water rings and the borehole, or how big the hole
was in the borehole pipe. He believed that the shaft and shaft
ventilation would have to be approved by MSHA, but he did not
know when it was started or how frequently it was inspected
(Tr. 67).

M. Colton stated that after he issued the order
M. Stickler, M. DuBreucq and M. Moyer challenged it, and he
called M. Biesinger fromthe mne office to advise himof this.
He did not believe that he could have properly issued the order
by tel ephoning those individuals "because there's certain
procedures you nust foll ow when you close a nine" and he did
not want to give an advance warning to evacuate the mne. He
confirmed that it took him20 or 30 minutes to drive to the m ne
to issue the order (Tr. 68-70).

M. Colton confirnmed that at the tine he i ssued the order he
knew that M. Peterman had observed that the fire was at the
bottom of the concrete shaft, but did not know the |ocation from
where the flanmes were comng out (Tr. 71). He did not assune
t hat met hane was bl eeding out of the E seam did not know which
way the air was flowing in the borehole, did not know whet her
there was water in the borehole, was certain that he was told
that the valve at the bottom of the borehol e had been cl osed, did
not know what woul d happen if the valve were closed, and did not
speak to anyone about this (Tr. 72-74).
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M. Colton stated that the shaft was approximately 843 feet
deep (Tr. 74), and in response to a question as to the direction
of any explosion in the shaft, he stated as follows (Tr. 76):

A. 1t all depends where that explosion occurred. [If it
occurred behind the bul khead of the shaft it could
probably bl ow the shaft wall out, probably penetrate the
pipe. It all depends on the magnitude of the explosion,

t he amobunt of gas, explosive gas, is contained behind the
bul khead. That was a fact that we didn't know.

M. Colton confirmed that while water was bei ng dunped down
the shaft to extinguish the fire, the ventilation and nethane in
the shaft continued to be nonitored, but he did not know how high
the water had risen when the order was termnated (Tr. 76-78).

In response to further questions, M. Colton stated that the
borehole is close to the shaft wall, but does not touch it, and
that it consists of a netal casing of steel pipe (Tr. 82). He
confirmed that the contractor personnel working in the shaft were
out of the shaft when the fire was detected, and that the
i mm nent danger order issued for the shaft was still in effect
when he issued the order for the underground mine area in
question (Tr. 83-84).

M. Colton explained that the shaft "gaps" that concerned him
were the spaces created between the outer corrugated nmetal |ining
next to the concrete shaft wall and the natural rock or terrain
adj acent to the lining (Tr. 85-86). He confirmed that the shaft
was still under construction at the time the order was issued
(Tr. 87).

Janmes E. Biesinger, MSHA supervisory nine inspector,
testified that he holds a 1967 associ ate degree in engineering
fromthe Penn State University, had previous experience as a mne
surveyor, field engineer, and assistant safety director prior to
his MSHA enpl oynent in February 1971 (Tr. 88-89). He confirned
his experience and training, including the investigation of an
expl osi on at Bet hl ehem M nes Corporation Lehnman m ne shaft that
killed one person. He recalled that the explosion in that
incident "went two directions in the shaft. It went down and
then it canme back up" (Tr. 94). He confirmed that his experience
with that explosion affected his decision nmaking with respect to
the shaft fire in this case (Tr. 94). He also confirmed that he
was involved with the recovery of several mne fires and
expl osions during his career, and that he has revi ewed nunerous
accident reports in this regard (Tr. 94).

M. Biesinger stated that he first learned of the fire in
guesti on when he received a phone call from construction foreman
Ray Peterman at approximately 9:05 a.m, on March 11, 1993.

M. Peterman informed him"that sonething was burning and he
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suspected a fire in the shaft, and asked perm ssion to dunp water
down the shaft and asked if we had any objections to him
notifying local fire conpanies to provide water to put into the
shaft"™ (Tr. 95). M. Biesiner informed M. Peterman that he was
under a section 103(k) order, that he should inmediately start
putting water down the shaft, and that he was di spatching an

i nspector to the site to issue the formal order (Tr. 96).

M. Biesinger stated that he could have issued a section 107(a)

i mm nent danger order over the tel ephone at that tinme pursuant to
MSHA policy, but he did not do so. He confirmed that the policy
has since changed, and an inspector nust travel to the site
before issuing such on order (Tr. 96-97).

M. Biesinger confirmed that he assigned M. Colton to go to
the m ne and then called the acting MSHA Subdi strict Manager
Robert Nel son, and briefed him M. Biesinger and trainee
i nspector Clark MElI hoes then went to the site and M. MEl hoes
was assigned to assist in taking oxygen, methane, and carbon
nonoxi de readi ngs fromthe exhaust fan, and he expl ained the
results as follows (Tr. 99-100):

A. We were getting readings as high as, | believe,
126 parts per mllion CO carbon nonoxide. Oxygen was
somewhat | ess than 20.05 and nethane, | believe, was

.1 percent, 0.1 percent.

* % %

A Car bon nonoxi de, 126 parts per mllion is not a
great ampunt, but it is above the DVL |linmits and it is an
i ndicator of fire. You can use that as an indication
that we have sone kind of conbustion taking place.

* Kk %

A The other was oxygen. It was 20. --- | believe it
was | ess than 20.5 percent. Which means it was | ess than
-- usually we have around 21 percent which neans that you
coul d have sone of the oxygen being used up in conbustion
which is also an indicator that there is conbusti on going
on in the shaft.

M. Biesinger stated that based on his discussions with
M. Peterman, and his own observations at the shaft between
10: 05 AAM and 10:40 a.m, he could not conclude that nethane was
bei ng burned. The record books reflected nethane readi ngs of
.6 to .7 during the previous hours, and he concl uded that
sonet hing was burning in the E seam and that it was possibly air
and duct lines constructed of PVC or rubberized material, and
possi bly nethane being liberated fromthe rock strata. He was
concerned that the nmethane could build up behind the shaft wal
and explode if ignited by the burning fire (Tr. 101-106).
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M. Biesinger stated that he | earned about the borehol e pipe
at 10:45 A'M when MSHA inspector Sam Brunati called himfromthe
surface of mne 33, where he was conducting an inspection, and
informed himthat mne officials had snelled snoke in the mne
but shut a valve on the bottom of the borehole pipe. M. Brunat
al so informed himthat MSHA inspector Nevin Davis, who was
underground at the tinme, went to the borehole area and detected
no nmet hane, but did observe sonething that coul d have been
resi dual snoke or steam M. Brunati also reported that 2,178
cubic feet of air per mnute was ventilating the entry directly
bel ow t he bottom of the shaft in the B seam M. Biesinger
stated that it was nost |ikely that the ventilation was in
conpliance with the mne plan and that no violations were issued
inthis regard (Tr. 107-109). M. Biesinger was told that the
borehol e val ve was cl osed at approxinmately 9:28 a.m, and he
assunmed that the snoke that was reported was detected before the
val ve was shut (Tr. 110).

M. Biesinger confirmed that he was in comunication with
MSHA acting district manager Kuzar prior to his conversation with
I nspector Brunati at 10:45 a.m, and they discussed the issuance
of an i mm nent danger order to renove the underground mners from
Mne 33, and that a "joint" decision was nmade at approxi mately
11:30 AM (Tr. 112). In concluding that the order was
appropriate, he considered the fact that there was an active fire
in the shaft, methane was detected com ng out of the shaft fan
readi ngs were recorded in the shaft record book, previous shift
met hane was detected as high as 1.0% at the shaft bottom around
the end of the concrete the open borehol e connection between the
shaft and the underground B seam and the borehol e connection to
both water rings at the 624 and 270 foot level. He confirnmed
that he knew that the valve had been shut, but believed that the
force of a shaft explosion com ng down the borehole woul d destroy
the valve. He also confirmed that there was 200 feet of
unexcavat ed rock between the bottom of the shaft and the B seam
coal bed (Tr. 112-114).

M. Biesinger confirmed that the "connection” between the
shaft and the B seam was the borehol e that penetrated the seam
200 feet fromthe shaft bottom |[If there were an explosion, he
believed it "would be up and down the shaft, explosive forces to
the right and left, enter the water ring and down the borehol e"
(Tr. 116). |If there were no borehole, an explosion would be
restricted to the shaft, would not affect the underground B and C
coal seams where men were working, and he "would not expect it to
travel that 200 feet through solid rock and affect the B seant
(Tr. 117).

M. Biesinger believed it was reasonably expected that any
expl osion woul d go down the six-inch borehole and over to the B
seam for the follow ng reasons (Tr. 118):
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A. W had an open --- two open water rings which would all ow
for expansion of that explosion. W had a borehole that ---
six or eight inch borehole, whatever it was that connected
the two water rings with the B seammne. | |ook at that as
a very high potential for --- that if an expl osion occurred
that it could affect that B seammne. Now, in the B seam

m ne sone 1,200 feet fromthe bottomof that air shaft we got
extensive mned out |ongwall gobs that contain nethane gas.
And it's anybody --- anyone's guess what could happen if that
expl osion entered into the B seam nmine and affected the
ventilation in the B seam and coul d cause nethane to be drawn
of f of those I ongwall gobs. You could have significant

expl osi ons underground as a result of that. This is a highly
gassy m ne

M. Biesinger stated further that he specifically considered
the fire burning in the shaft bottom the methane being
i berated, the void behind the shaft wall where methane could
be accunmul ated, and the water rising in the shaft that could
trap nmethane behind the concrete liner. He also considered
the presence of burning PVC pipes and carbon nonoxide (Tr. 123).

M. Biesinger stated that he did not specifically known that
mners were working in the B and C seans at the tinme the order
was issued, but he assuned they were because he had inspectors at
the m ne that day, and had no reason to believe that no one was
underground. He stated that "know ng there were miners under-
ground | wanted to issue the Order to renove those persons to
make sure of their safety” (Tr. 128). He confirmed that the B
and C seanms are considered one nmine because they are inter-
connected and have a common ventilation system However
at the tinme the order was issued he did not calculate the
avai |l abl e underground ventilation or ventilation air pressures
(Tr. 130).

M. Biesinger stated that even though Inspector Brunat
reported zero percentage nethane readings in the B seam and had
sanpled the air at the bottom of the borehole, this did not
affect his decision to issue the order because "what he had down
there didn't significantly change what was occurring in the shaft
and it would not change the occurrence if the explosion
propagat ed down that borehole into the underground m ne"

(Tr. 132). He also believed that toxic pvc funes would come up
the shaft and down the borehol e through the valve, and since
snoke was snelled in the mine this indicated to himthat there
was an open connection and that there was a transfer of air or
gas between the shaft and the underground portion of the mne
(Tr. 134). He did not, however, know the water level in the
shaft at the time of the decision to issue the order, and he
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confirmed that he was at the site for over an hour before making
the decision (Tr. 138). M. Biesinger explained what was done
before the order was lifted verbally at approximtely 4:30 p.m
(Tr. 139-142).

On cross-exam nation, M. Biesinger confirmed that he was
advi sed about the borehole connection at 10:45 a.m, when he
spoke with M. Brunati, and shortly thereafter spoke with
M. Kuzar. They nmade the decision to issue the order to Mne 33
but he could not recall the precise tine when the decision was
made and stated that "it mght have been 11:30 A M" (Tr. 146).
He did not tel ephone the mine in advance of inspector Colton's
arrival there, nor did he speak with Inspector Davis at M ne 33.
He stated that M. Brunati informed himthat the borehol e valve
had been shut and that someone was stationed at the bottom of the
borehole with a CO detector (Tr. 149). He confirmed that the air
com ng by the bottom of the borehole in the mine was going to the
returns and not to any working section (Tr. 150). He was aware
that the mine had a CO nonitor warning systemin the active
wor ki ng sections, and confirnmed that the air com ng out of the
shaft was being nonitored for carbon nonoxi de, nethane, and
oxygen (Tr. 152).

M. Biesinger confirmed that an expl osion would require
nmet hane, an ignition source, and sufficient oxygen, and he
reviewed M. MEI hoes notes with respect to the CO readi ngs, and
confirmed that they show "a trend downward in the CO', and that
t hese recordi ngs were nade while water was being dunped down the
shaft (Tr. 156). He confirned that when the decision to issue
the order was nmade the CO had declined froma high of 126 parts
per mllion to 19 parts per mllion (Tr. 156).

M. Biesinger confirmed that the shaft construction plan was
approved by MSHA. He stated that the Lanham Shaft al so had water
rings and that when the expl osion occurred it canme down the
shaft, and when it encountered water, it went back up the shaft.
He confirnmed that the fatality in that incident occurred on the
surface, that no one was near the bottom of the shaft, and it was
possible that the B and C seans were working at that tine
(Tr. 158).

M. Biesinger stated that if there is no expl osion any
products of combustion would not go through the water and the
bor ehol e, and one can expect the main force of the explosion to
go up the shaft. Although the force of an expl osion dissipates
as it travels, it will sonetinmes pick up speed and force if fue
is continually being added (Tr. 160). He confirmed that he did
not know the nethane percentages at any specific point in the
shaft. He stated that when he went down the shaft to see if the
fire was out he could not see the E seam because it was behind
the concrete shaft wall and he could not tell what was happeni ng
in that seam (Tr. 161).
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In response to further questions, M. Biesinger stated that
the mi ne CO nonitoring system had no bearing on the issuance of
t he order because that system does not prewarn anyone and only
monitors the amount of COin the nmne after the fact (Tr. 163).
He confirmed that he knew about the borehol e connection before
the decision was made to i ssue the order (Tr. 166).

John A. Kuzar, MSHA Johnstown Sub-District Manager
testified as to his mne experience and training, including
the investigation of the Lehman shaft explosion, and a sinlar
i ncident at Bethlehem s Revloc Shaft in 1979 or 1980
(Tr. 167-172). He stated that he was inforned of the D East
shaft fire on March 11, 1993, by a tel ephone call from acting
subdi strict manager Robert Nelson. M. Kuzar then tel ephoned
M. Biesinger at the nmine site, and was briefed on the efforts
being made to address the fire. M. Kuzar assuned that a
section 103(k) order was in place, but there was no discussion
about a connection between the shaft and the mne. He stated
that there were five or six subsequent tel ephone calls to
M. Biesinger, and that the decision to issue the inmm nent danger
order was made "on the second call after he had eval uated the
area, knew nore of what was going on, knew that there was a
physi cal connection between that shaft and underground wor ki ngs
of the mine" (Tr. 176).

M. Kuzar stated that during his second tel ephone conver-
sation with M. Biesinger he was i nformed of the connection of
t he borehole pipe into the B seam There was no di scussion about
any valve at the bottom of the borehol e pi pe and he was not
apprised that MSHA I nspector Nevin Davis was in the B seam
in close proximty to the borehole pipe. At that point in tineg,
the decision was made to renove the enployees fromthe B and C
m ne seans, and M. Kuzar confirnmed that it was basically a joint
deci si on based on the facts presented to himby M. Basinger
particularly the fire in the shaft, and the physical connection
bet ween t he borehol e pipe and the B seam (Tr. 178). Al though
M. Kuzar alluded to a concern about the shaft ventilation
petitioner's counsel asserted that there were no adverse
ventilation conditions where the mners were working underground
(Tr. 182-183).

M. Kuzar stated that the mne "was the gassiest in the State
of Pennsylvani a" and that this was consi dered when the decision
to issue the order was made (Tr. 183). He stated that if he had
known about the valve at the bottom of the borehole pipe it would
not have changed his decision, and he expl ained as follows at
(Tr. 185-186):

A.  That valve, the way | understand it was a two-inch --
- | don't know, it was a two-inch valve. That valve

woul d probably have bl own off that pipe and then there's
no assurance that | have that there was not any gasses or
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anyt hing com ng out around that pipe. | don't know. | wasn't
there to see it. But as far as the valve in itself, it wasn't
irrelevant to ne.

Q You said it would have cone off, if what happened?

A. If | had an explosion in that shaft and the forces
went into that mne, | don't think that little valve
woul d stop those forces.

Q And what type of explosion were you concerned about?
A.  Met hane.

M. Kuzar stated that the respondent's operati ons Manager
Stickler called himand expressed his concern and belief that the
order was not justified. After M. Stickler advised M. Kuzar
that he could not guarantee that no one working underground woul d
be affected by any explosion, M. Kuzar informed M. Stickler
that "on the side of safety we need to pull your mne" and
advi sed himthat he would "try to get it back into production as
fast as we can" (Tr. 191).

On Cross-exam nation, M. Kuzar confirned that he was not
tol d about the borehole valve, and he was not sure that he was
aware of the borehole prior to March 11 (Tr. 203). He stated
that the borehole is used to remove water fromthe m ne when
sinking a shaft, and this is done by water rings connected to the
borehol e. He assuned that the borehole will fill up with water
if the valve is closed (Tr. 204). He confirmed that M.

Bi esi nger did not informhimthat Inspector Davis was
under ground, and that he first learned of this in preparation for
the hearing in this case (Tr. 205).

M. Kuzar stated that the shaft was inspected every nonth
while it was under construction, and the mine was on a five-day
spot inspection cycle because of high methane liberation
(Tr. 206-207). He confirmed that the injuries resulting fromthe
Lehman and Revl oc shaft expl osions occurred on the surface
(Tr. 208). He confirned that in order for the underground m ne
gob area to be involved in any explosion fromthe shaft, the
shaft expl osion would have to travel fromthe shaft, down the
borehole, into the nine and then propagate sone di stance in the
mne (Tr. 209).

MSHA | nspector Nevin J. Davis, testified that he has held
that position for 17 years, and previously worked as a mner and
section foreman. He has al so conducted seven or eight methane
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ignition investigations, but has not investigated any shaft
fires. He confirmed that he was at the No. 33 mine on March 11
1993, conducting a five-day spot methane inspection. At
approximately 9:15 A.M he was contacted on the m ne phone by
mne foreman Wl liam Moyer who informed himthat there was an
ignition or a fire at the D-East shaft. He then spoke with MSHA
I nspector Sam Brunati, who was on the surface, and he confirned
what M. Myer had told him (Tr. 213-217).

M. Davis stated that M. Myer informed himthat he was
going to send a foreman underground to cl ose the borehol e val ve,
and M. Davis then called M. Brunati and informed himthat he
was close to the borehole area and would go there to see what was
going on. Wiile on his way to the borehole area, M. Davis met
two m ne forenen, and they then net foreman Dan Horn approxi-
mately 300 feet fromthe borehole area. M. Horn infornmed him
that when he first arrived at the borehole there was basically no
nmet hane but he had noticed or snelled what he thought was snoke,
but it had dissipated and he closed the valve at 9:28 A M
(Tr. 217-220).

M. Davis stated that he checked the borehole area for
met hane and oxygen | evels and took sone air bottle sanples. He
found no nethane and the results of the bottle sanples did not
i ndicate any problens. He then reported the results of his
borehol e inspection to M. Brunati who then related themto
"sone of the people over the shaft area" and "to M. Biesinger
probably" (Tr. 222). M. Davis then met foreman Ral ph Naugl e
who was on his way to nonitor the air with CO2 detectors, and
m ne inspector Steve Al exo who was bringing in the detectors.
M. Davis then left the area and went to the surface, and since
his inspection activities were conpleted, he left the mne
(Tr. 223).

M. Davis stated that when he was close to the borehol e pipe
he did not snell snoke, but that "off to the corner or in the
crosscut there where it was stripped off pretty heavy, it |ooked
like it could have been smoke -- or it could have been humdity
too but | couldn't tell", and that he reported this to
M. Brunati (Tr. 224).

On cross exam nation, M. Davis stated that the mne area and
floor at the location where the borehole penetrated the m ne was
wet and that the valve was cl osed when he got there and he
observed no water or snoke coming out of the valve (Tr. 225).

M. Davis identified Exhibit 0-1 as the results of the bottle
sanpl es that he took, and they show .010 percent nethane an . 0006
percent carbon nmonoxi de. The oxygen readi ng of 20.91 percent was
normal (Tr. 227-228).

Referring to his notes (Exhibit G7), M. Davis read a
notation "Both valves closed at this tinme, water filled the pipe



~950

about one and a half hours at four gallons per minute", and he
i ndicated that he received this information from engineer Larry
Neff. He confirmed that M. Naugle was going to stay in the
track entry and wal k over to the borehole area every fifteen

m nutes to nonitor for carbon nonoxide (Tr. 229-230).

Respondent's Testimony and Evi dence

Larry E. Neff, Field Engineer, Canbria Mne 33, testified
that his duties include major surface and underground
construction and energency repair work. He stated that he is
certified by MSHA to test for methane gas, and that he was one of
two contact persons for the respondent in connection with the
construction of the shaft on March 11, 1993. He stated that he
returned a call fromRay Peterman at 8:30 A M that norning and
was informed that there was an ignition in the shaft and that
there was a fire at the bottom of the concrete. He advised
M. Neff to dunp water down the shaft and that he woul d cal cul ate
how much water would be needed to fill the 17 and one-half feet
area fromthe shaft to the air seal. M. Neff then spoke to
shift foreman M ke Curtis at the m ne and asked himto send
soneone to close the borehol e val ve because it was the only
connecti on between the shaft fire site and the underground n ne
(Tr. 232-238).

M. Neff described the borehole valve as a six-inch cast iron
val ve rated at 200 pounds for water, oil or gas. He stated that
he proceeded to the borehole area with M. Davis and net Dan Horn
who informed himthat he had shut the valve at approximtely
9:.30 AM M. Horn advised himthat he had snell ed snoke upon
his arrival, but not after he shut the valve (Tr. 241).

M. Neff stated that the borehole filled with water at the
rate of three to four gallons a mnute and that it would fill up
to the water ring and then di scharge and cascade down the shaft
wall. He described the pipe and the water rings and expl ai ned
their functions. 1In his opinion, the water in the borehol e pipe
woul d serve as a barrier to the passage of any fire or gases from
the shaft, and it would al so serve as an expl osion barrier and
would redirect it up the shaft and borehole (Tr. 243-248).

M. Neff stated that voids are intentionally |left behind the
concrete shaft lining in order to allow the water behind the
shaft wall to travel down into the water rings. In his opinion,

i f methane accunul ated between the concrete and shaft wall and it
i gnited and expl oded, it would conme in through the center of the
shaft and would not destroy the wall (Tr. 250). He did not
believe that there was any reasonable |ikelihood that an
explosion in the shaft would propagate into the mne workings
because "I know what we had ... it was like a fire in a 55-gallon
drum The fuel was outside it and the fire was outside it. As

Il ong as you keep the fuel away, what's the problent (Tr. 252).
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He explained that the only ignition source connection between the
shaft and the underground m ne was cl osed when the borehol e val ve
was closed. He confirmed that he has experienced two prior shaft
expl osions, and in both cases the direction of force was up the

shaft (Tr. 252). 1In the instant case, he believed that any fire
or ignition source com ng down the borehol e woul d be extingui shed
by the water filling up the borehole and effectively sealing it
(Tr. 255).

On cross-exam nation, M. Neff stated that he had two years
of formal college education with an associate degree in surveying
fromPenn State and 15 years of field experience (Tr. 256). His
opi nion that the water in the borehole would redirect any
explosion that met the water was based on "the path of |east
resi stance" (Tr. 257). He believed that any nethane goi ng down
the borehole pipe filled with water woul d come back up the pipe
because it was lighter. According to his calculation, the water
started filling up at approximtely 9:30 a.m at the rate of
two feet a minute, or 120 feet within an hour (Tr. 258).

M. Neff stated that there was no problemw th the methane
liberating in the shaft before the fire, and it was | ess than
one percent, but increased to nore then two percent after the
fire started. Although there was a potential for the coal in the
E seamto burn during the fire, a post-fire inspection indicated
that this did not happen. In his opinion, the only thing
necessary to protect the mners in the B and C seans was to cl ose
the valve and crib it at the bottom of the borehole and allow it
to fill with water (Tr. 259). He stated that there was no
consi deration given to |leaving the active sections at the time of
the fire because the section foremen were alerted and knew what
was going on (Tr. 263). He could not specul ate the nagnitude of
any expl osion blowi ng through into the B seamif there were no
water in the borehole, and conmented that "I can't see how any of
its going to go down that hole, this is a six-inch borehol e"
(Tr. 265). Even if there were no water in the pipe it would
still be his opinion that it was not reasonably likely that a
shaft explosion will travel over to and down the borehole into
the mne. He based this on his experience with two prior shaft
expl osi ons, both of which went up the shaft (Tr. 273).

Dani el E. Horn, respondent's Head M ni ng Engi neer
testified as to his nmining and nai nt enance engi neeri ng
experience, including ventilation, and he confirmed that he
hol ds a 1982 B.S. degree in mning engineering fromthe
University of Pittsburgh, and is a certified mne foreman and
regi stered professional engineer. He has also received mne
rescue training, has served on the mne rescue team and is a
current menber of the state nmine rescue team He and M. Neff
devel oped the specifications for the construction of the D East
shaft, and he served as the project engineer on a day-to-day
basis (Tr. 273-280).
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M. Horn stated that he was serving as the section forenman
during the mning of the longwall on March 11, 1993, and he
descri bed the working areas shown on two mine maps, including the
shafts, and expl ained the ventilation (Exhibits OG2 and O3
Tr. 281-289).

M. Horn confirmed that shift foreman M ke Curtis called him
and asked himto go to the D-East shaft and close the borehole
val ve because there was a problem but M. Curtis did not explain
his request further. M. Horn stated that he went to the
borehol e, checked for nmethane as he approached it, and noticed
"a smal |l amunt of snoke at the borehole |ocation,” and cl osed
the gate valve. The immediate vicinity of the borehol e was
heavily cri bbed and he stated that "when | got right up to it
there was a snall amunt of snoke right where the borehol e pipe
was di scharged. It was discharging in a small anount of water"
(Tr. 291). He tested zero percent nethane, the floor and cribs
were wet, and the borehole valve was "wet and cold to the touch”
(Tr. 292). He initially believed that hoses were burning, and
t he negative pressure would draw air down the shaft and pipe into
the m ne. However, once the valve is shut, the air is stopped
and the pipe will begin filling with water (Tr. 293).

M. Horn stated that after |eaving the borehole area he net
M. Davis and M. Curtis, and they returned to the area and took
air readings at the regulator and checked for methane, and
M. Ral ph Naugle came to the area to stay and nonitor the CO
M. Horn stated that he did not expect that an explosion in the
shaft woul d propagate into the m ne, and he went back to work
with his crew. He did not believe that the m ne needed to be
evacuat ed based on what he knew at 10:00 a.m when he left the
borehole area (Tr. 299). After leaving the mne, he went to the
shaft area and |ater went down the shaft in the bucket and
observed that the water in the shaft had reached the edge of the
concrete (Tr. 302). Once the borehole val ve was cl osed and
filled with water, he did not believe that any comnbustion
products fromthe fire could travel through the borehole into the
m ne because of the air ventilation differential which would
course any air and gas mxture up the shaft rather than down the
wat er seal ed borehole pipe (Tr. 302). He did not believe it
reasonabl e to expect an explosion in the shaft to propagate down
the borehole rings or into the mne itself because the shaft
bottom was very wet and the nearest gob was 1,000 feet away
(Tr. 302-304). He did not believe there was any reason to
evacuate any miners fromthe B or C nine seans because they were
not exposed to any hazards (Tr. 305).

On cross-exam nation, M. Horn confirmed that he has never
worked in proximty to a nethane explosion and that his opinions
with respect to the explosion hazards are based on his
famliarity with ventilation principles, mne gases, and the
construction of the shaft. He confirned that he was not present
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on the surface imrediately prior to the issuance of the imm nent
danger order (Tr. 306). He stated that the borehol e pipe area
between the | owest water ring and the valve was full of water and
no air was noving. He believed the water was up to 30 feet in
the pi pe when he and M. Davis arrived there (Tr. 309).

Robert E. Rol and, respondent's mine inspector and forner
section foreman and m ne rescue team nenber for 21 years,
testified that his experience includes fighting two mine fires in
1977 and approxi mately 1988, and the investigations of two shaft
expl osions. He has also received training on mne fire fighting
(Tr. 313-319).

M. Roland stated that he was informed of the shaft fire
at approximately 8:45 a.m by a tel ephone call fromLarry Neff.
He went to the shaft area and observed the efforts nmade to
extinguish the fire and he made notes concerning his observations
and the CO readings that were taken at the top of the borehole.
He confirnmed that water was being dunped down the shaft to
extinguish the fire and when he | ooked down the shaft at
approximately 1:00 p.m he thought the fire was out because of
t he decreased CO readi ngs and the shaft was inundated with water
In his opinion "any flanme that was down there would have never
survived the first truck |load of water" (Tr. 327, Exhibit O5).
He saw no fl anes when he | ooked down the shaft and he was
surprised when he |l ater |earned that an i mr nent danger was
i ssued because he did not believe there was an underground hazard
and believed that the fire had been extinguished (Tr. 328).

M. Roland did not believe that any products of comnbustion
woul d go down the borehole and reach the underground m ne because
the water in the borehole served as a seal and water is an
acceptabl e and effective nmethod of sealing off mne fires.

He did not believe that it was reasonable to expect that an
explosion in the shaft woul d propagate down the borehol e because
no flame could propagate through the water (Tr. 329).

M. Roland confirnmed that after further discussions with
I nspect or Biesinger he went down the shaft after 3:30 p.m, wth
m ne rescue team caption Gary Scott, and he saw no evi dence of
any fire until he reached the shaft bottom He saw "two spots on
the concrete wall where it had bl ackened," saw sonme partially
burned material floating in the water, but saw no fire.
CO readi ngs were continuously being taken as he went down the
shaft and no CO was present. The nethane readi ngs decreased as
they reached the shaft bottom and he noted nmeasurements of three
to four-tenths in his notes (Tr. 333). He confirnmed that a
met hane readi ng of 3 percent was nmade as he went down the shaft,
but he attributed this to the nethane that was being flushed out
of the shaft by the exhaust ventilation (Tr. 334, 340).
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On cross-exam nation, M. Roland believed that methane was
burning in the shaft during the fire. He estimated that the
shaft excavation had reached 840 feet, and that the water reached
the level at the bottom of the concrete at sonme point after he
went down the shaft after 3:30 p.m He believed the fire was at
the bottom of the concrete but that it had been extingui shed
before the water reached that level (Tr. 340). He did not
believe there was a hazard to underground nminers because the only
opening into that mne was water sealed (Tr. 341).

Robert DuBreucq, mne superintendent, testified that he has
held that position for six years, and formerly served as
superi ntendent, assistant superintendent, and section foreman
engi neer at several other mnes. He holds a 1970 B.S. degree in
m ne engi neering from Penn State University and is a certified
first grade mine foreman (Tr. 347). He stated that he | earned
about the shaft fire while at an inspection close-out neeting
with MSHA i nspectors Sam Brunati and Berni e Kordish. Since he
knew that the only access into the mne fromthe shaft was the
borehol e, he decided that the borehole val ve should be closed so
that it would fill with water and isolate the m ne from anything
happening in the shaft, and this was discussed with M. Brunati.
At 8:45 a.m, foreman M ke Curtis was instructed to dispatch the
cl osest foreman to the borehole to shut the valve, and Dan Horn
was assigned that task. Another person was assigned to
continuously nmonitor the borehole area with CO detectors
(Tr. 349).

M. DuBreucq stated that M. Brunati had inspected the mne
for a long time, and during their brief discussion, nothing was
said to indicate that he believed the nine was at risk. After
the val ve was closed, M. Davis cane out at noon and reported
that he detected no met hane or snpke and that soneone was
monitoring the borehole area. After M. Colton issued the order
at 1:15 p.m, M. DuBreucq voiced his disagreement and infornmed
M. Colton that there was 200 feet of solid rock between the
bottom of the shaft and the mine, that the only opening in the
m ne was the borehole pipe that was filled with water and the
val ve was shut off, and that the m ne was bei ng nonitored and
there was no CO or snoke. M. DuBreucq stated that M. Colton
told himthat he was told to issue the order (Tr. 351).

M. DuBreucq did not believe there was any danger and stated that
"if | thought for a second there was any danger those nmen woul d
be affected by that, |1'd have yanked them | ong before 1:15"

(Tr. 352). He did not believe that an explosion in the shaft
woul d propagate down through the borehole pipe that was filled
with water. According to his calculations, it would take a force
capable of lifting a 47 mllion pound slab to knock the valve off
the end of the borehole pipe (Tr. 353).

M. DuBreucq believed that the hazard was only at the shaft
and he agreed with the i mmnent danger order issued for the shaft
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and shaft surface, but not the one issued for the underground
mne (Tr. 355-356).

On cross-exam nation, M. DuBreucq expl ai ned how he
cal cul ated the anmpunt of force necessary to dislodge the borehole
valve (Tr. 356-358).

MSHA' s Argunent s

Citing Od Ben Coal Corp. v. Interior Board of M ne
Operations Appeals, 523 F.2d 25 (7th Cir. 1975); Rochester and
Pi ttsburgh Coal Co., 11 FMSHRC 2159, 2164 (Novenber 1989); Utah
Power and Light Co., 13 FMSHRC 1617, 1627 (Cctober 1991); and
I sl and Creek Coal Conpany, 15 FMSHRC 339, 345 (March 1993), MSHA
argues that the courts and the Comr ssion have recogni zed that an
i nspector must act quickly when confronted with dangerous
conditions, that he nust have considerable discretion in
det ermi ni ng whet her an i nmm nent danger exists, and that his
deci si on nmust be supported unl ess he has abused his discretion

In support of its case, MSHA asserts that the circunstances
faced by the inspectors at 11:00 AM, on March 11, 1993
justified the issuance of the contested i mm nent danger order
MSHA mai ntains that there was an active shaft fire and ot her
ignition sources, and an anple source of |iberated nethane, and
that it was reasonable to believe that a nethane expl osi on was
i mm nent or inpending.

MSHA asserts that the shaft had been |iberating significant
ampunts of nmethane during its devel opment and excavation, that
the contractor had experienced problens in inplenenting
ventilation controls sufficient to render the methane harnl ess,
and that on the shift prior to the fire, significant nethane
readi ngs had been taken at the shaft. MSHA concludes that in al
i kelihood, there was nmethane being |iberated both fromthe rock
strata which was cut through during the shaft excavation and from
the E coal seam and points out that carbon nonoxi de and met hane
readi ngs taken by MSHA I nspector MEl hoes and state inspectors
i ndi cated that significant anounts of methane were present. NMSHA
states that in order to extinguish the fire, large quantities of
wat er were dunped into the shaft, and that the inspectors were
concerned that as the water |evel rose, nethane would get trapped
in the void between the excavation periphery and the tin paning
whi ch was installed behind the concrete bul khead of the shaft.

MSHA asserts that the active fire in the shaft was burning
bot h net hane and the PVC in the dust collection hose Iine, and
there was a clear potential for the fire to ignite the coal in
the nearby E coal seam and that there may have al so been ot her
conmbustibles in the shaft which were not definitely known at the
time and could not be accurately evaluated fromthe surface,
given the 800 foot depth of the shaft. MSHA also points to
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I nspector Biesinger's testinony that he was concerned that the
total conbustibles (hydrogen, carbon nonoxi de, and methane) in
the shaft would reduce the | ower explosive limt for conbustible
gas in the shaft. (In other words, the gases which were burning
and being produced as byproducts of the fire in the shaft reduced
the threshold for additional gas conbustion). Gven all of these
factors, MSHA concludes that there was clearly an inpending
danger of a methane expl osion.

MSHA further points out that there was a connection between
the shaft and the B coal seam through the dewatering borehole
pi pe, and that this connection provided a nmeans for transmn ssion
of the explosion into the active workings of the mne. Conceding
the fact that the valve on the borehol e pi pe had been cl osed
prior to the issuance of the inmmnent danger order, MSHA
concl udes that the inspectors could hardly rely on the valve
to withstand a nmassi ve nmet hane expl osion, and that Bethenergy
acknow edged that it did not know how much force the valve on the
dewat eri ng borehol e pi pe could withstand.

MSHA asserts that although M. Biesinger realized that once
t he borehole valve was closed it would start filling up with
wat er, he did not know the exact amount of water in the pipe, and
the flow of water into the pipe fluctuated according to the
season. G ven "the energency circunstances" facing himat the
time, MSHA concludes that it was not reasonable for M. Biesinger
to take time out to calculate how much water was in the borehole
pi pe prior to directing that the inmnent danger order be issued.
Further, even if there were water in the borehol e pipe, MHA
asserts that an explosion could have been propelled through it.

MSHA argues that with the potential for fatal injury to
mners in the B and C seans, an inspector nust act quickly and he
cannot rely on conmputations nade in |aboratory-Ilike conditions.
MSHA poi nts out that there were "worrisone conditions" in the B
seamitself in that there was a working section reasonably cl ose
to the borehole pipe and the m ne was extrenmely gassy "with vast
gob areas giving off |arge anounts of nethane”

MSHA acknow edges that in order for an explosion to affect
the B seam it would have had to travel through the water ring,
then down the borehol e pi pe and through the valve into the mne
However, MSHA asserts that the force vectors of a nethane
expl osi on cannot be precisely predicted, and that in an emergency
situation, the inspectors cannot rely on uncertain theoretica
predi ctions of what direction an expl osion should travel.

Wth regard to Bethenergy's reliance upon the mne's carbon
nonoxi de detection system MSHA maintains that this system would
only have indicated the byproduct of an ignition after it had
al ready occurred, and does not provide a valid reason for not
i ssuing the order.
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MSHA states that the inspectors were concerned about the
transm ssi on of noxi ous gases, funes, and conbusti on byproducts
into the active working areas, and it points out that carbon
monoxi de was bei ng produced by combustion and PVC in the dust
collection lines was being burned. MSHA maintains that this
reasonabl e concern provi ded another piece of the inspectors
rationale for issuing the i mm nent danger order

MSHA argues that |nspectors Kuzar and Biesinger, the
i ndi vi dual s who made the i mr nent danger decision, were not
novi ces, and that they have inpressive backgrounds and know edge
regarding mne ventilation and m ne expl osions, and extensive
experience with Mne 33 and with prior shaft explosions. MSHA
concl udes that they did not act precipitously, and it points out
that when m ne manager Stickler was asked by M. Kuzar whet her
gi ven the ongoing shaft fire, he could guarantee the safety of
the mners in the mine, M. Stickler replied he could not
(Tr. 191). Under the circumnmstances, MSHA concl udes that
M. Kuzar could not take the chance of leaving the mners in
the m ne.

MSHA asserts that the decision by M. Kuzar and M. Biesinger
to issue the inm nent danger order was reasonable given the
i nformati on avail able to themat the tine and the circumnstances
whi ch were presented, and that they did not abuse their
discretion. MSHA further asserts that they acted responsibly in
keeping with the wei ghty mandate given to them by Congress -- to
assure the safety and health of the mners.

Citing Island Creek Coal Conpany, supra, and Wom ng Fue
Co., 14 FMSHRC 1282, 1291 (August 1992), MsSHA concludes that it
has clearly nmet its burden of proof to show by a preponderance of
the evidence that "the conditions or practices, as observed by
the inspectors, could reasonably be expected to cause death or
serious physical harm before the conditions or practices could
be elimnated." 15 FMSHRC at 346, 14 FMSHRC at 1291. MSHA
further concludes that the inmm nent danger order was
appropriately issued.

Bet henergy's Argunents

Citing the statutory | anguage of section 107(a) of the Act,
and the legislative history, Bethenergy argues that there nust be
some degree of inmnence to support an iminent danger order. In
support of its conclusion that the hazard to be protected agai nst
by such a wi thdrawal order nust be inpending so as to require the
i mredi ate withdrawal of miners, Bethenergy provides the follow ng
guotes fromthe legislative history to support its argunments as
to when an i nm nent danger is present:
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" the situation is so serious that the mners nust be

renoved fromthe danger forthwi th when the danger is

di scovered without waiting for any formal proceeding or

notice."

" the seriousness of the situation demands such

i medi ate action because del ays, even for a few ninutes,

may be critical or disastrous."”

| mmi nent danger orders are concerned with "any condition
or practice ... which my | ead to sudden death or injury
before the danger can be abated."”

I mmi nent danger orders deal with "situations where there
is an i medi ate danger of death or serious physica
harm "

Bet henergy argues that the issuance of an inmm nent danger
order in the statutory scheme of enforcenment is an extraordinary
power that is available only when the "seriousness of the
situation demands such i mredi ate action". Bethenergy asserts
that an inspector nust determ ne whether the hazardous conditions
presents a danger of death or serious injury that is inmmnent or
presents an inpending threat to |ife and |linmb w thout considering
the "percentage of probability that an accident will happen.™
Bet henergy concludes that only by linmting imm nent danger orders
to such inpending threats does the i mm nent danger provision
assume its proper function under the Act. Bethenergy suggests
that if the section 107(a) imm nent danger provisions of the Act
are interpreted to include any hazard that has the potential to
cause a serious accident at sone future tinme, the distinction is
| ost between a hazard that creates an i mm nent danger and a
violative condition that "is of such nature as could
significantly and substantially contribute to the cause and
effect" of a mine safety hazard, pursuant to section 104(d) (1) of
t he Act.

In support of its argument that Congress intended that there
be some degree of inmnence to support a section 107(a) inmm nent
danger order, Bethenergy cites the foll owing conmonly accepted

dictionary definition of the word "imm nent": "ready to take
pl ace: near at hand: inpending: hanging threateningly over one's
head: nenacingly near." Wbster's Third New Internationa

Di ctionary (Unabridged) at 1130 (1986). Bethenergy also cites

t he Conmi ssion's decisions in Uah Power and Light Conpany,

13 FMSHRC 1617, 1622-23 (October 1991), and Wom ng Fuel Conpany,
14 FMSHRC 1282, 1290-91, (August 1992), in support of the
necessity of the imm nence of the danger associated with

section 107(a) orders.

Applying the aforesaid legal criteria to the facts of this
case, Bethenergy argues that it cannot properly be concl uded that
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an inmm nent danger existed for the mners working in the B and C
coal seams at the tine the contested order was issued. In
support of its argunment, Bethenergy relies on a nunber of factors
i ncludi ng the physical structure of the shaft and the borehol e,
the fact that the borehole was filled with water, the fact that
the fire in the shaft was effectively extinguished by the tine
the order was issued, the nmechani cs and physics of shaft

expl osions, and the distance fromthe working sections in each
seam

Bet henergy maintains that the structure of the shaft and
borehol e precluded the transfer of any shaft explosion into the
underground B seam through the 6 inch pipe that extended into the
m ne where it was closed off by a valve which was supported by
crib blocks. Bethenergy asserts that it was unlikely that an
expl osion woul d travel up the shaft fromthe area of the fire,
the only source of ignition in the shaft, then turn nore than
90 degrees to enter the downward sl oping pipe connection, trave
to the borehole, enter it through the 4-5 inch opening, and make
another turn to travel down the borehole. Bethenergy maintains
that such a scenario directly contravences a fundanental fact
that explosion forces follow the path of |east resistance and
woul d go up the shaft that was open to the sky, and not up the
shaft, across to the borehol e and down the borehol e, as explained
by the credible testinony of M. DuBreucq, M. Horn, and
M. Neff.

Wth regard to MSHA' s reliance on two previous shaft
i ncidents at Bethenergy's Lehman and Jones Portal Shafts,
Bet henergy points out that both shafts were opened to the
at nosphere, both were restricted at the bottom of the shaft,
bot h had dewatering borehol es and the explosion forces travel ed
up the shaft in both cases because this path offered practically
no resistance to the explosion forces. In the Lehman shaft
expl osion there was no damage to the water rings doors, water
rings or the borehole.

Bet henergy further points out that the closed valve at the
end of the borehole was an additional factor that precluded an
expl osion propagating into the mne, and that in order for this
to occur, the valve would have to be destroyed. However,

Bet henergy asserts that the valve was rated at 200 psi with a
safety factor of 3, and it was held in place by crib bl ocks.
Further, M. DuBreucq testified that in order to inpact the valve
with a force of 600 psi, it would take 47 nillion pounds of force
bei ng generated in the shaft, and the top of the shaft would have
to be capped with a substantial anobunt of concrete in order to
direct this nmuch force into the borehole. M. DuBreucq concl uded
that an explosion of this magnitude would be unlikely given the
amount of nethane in the shaft.
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Bet henergy argues that the fact that the borehole was filing
with water is particularly significant since the presence of
water in the borehole would prevent the propagation of an
expl osion and would direct any forces to the open end of the
borehol e at the surface, just as it did at the Lehman shaft.

Bet henergy cites M. Neff's calculation that the borehol e woul d
have been filled to the first water ring at the tinme the order
was issued. Bethenergy concludes that the propagation of an

expl osion through the water was not possible since there would be
no fuel to sustain the explosion

Wth regard to MSHA' s theory that nmethane m ght have
accunmul ated in the void behind the shaft |iner, Bethenergy
mai ntains that M. Neff's analysis of an explosion in this void
is more credi ble than MSHA' s wi tnesses, and he explained that if
any of the three confining structures were to fail it would be
the concrete shaft liner since there is nothing to displace in
the other two directions because the strata is solid, whereas the
concrete liner has open air on the other side. Although
M. Biesinger testified that the potential ignition source behind
the liner would be the fire, Bethenergy points out that if the
water rose to the level of the bottomof the liner, the fire
woul d be extingui shed.

Bet henergy asserts that MSHA has produced no credible
evi dence to support any conclusion that an expl osion woul d
i nvol ve the borehole and that its theory defies commbn sense as
shown by the prior two shaft explosions that went up the shaft
and did not result in danage to the water ring doors, water
rings, or borehole.

Bet hener gy argues that Inspectors Kuzar and Bi esi nhger were
aware of the structure of the shaft, and their clains that they
decided to issue the order when they |earned of the borehole
connection between the shaft and the mne nust be discounted.
Bet henergy states that the shaft was being constructed in a
standard nethod, and M. Kuzar conceded he woul d or should have
known of the existence of the borehole prior to March 11, 1993.
Further, he knew that such boreholes were used to de-water the
shafts, and that they normally had valves on them and knew t hat
closing the val ve causes the borehole to fill with water, yet he
and M. Biesinger clearly did not consider this information in
maki ng their evaluation of the potential hazard.

Bet henergy states that the evidence shows that at the tinme
the order was issued, any explosion hazard posed by the shaft
fire was decreasing, if not non-existent, because the fire was
the only source of ignition in the shaft, and it was effectively
extingui shed by the tine the order was issued. |In support of its
concl usi ons, Bethenergy states that the carbon nonoxi de neasure-
ments at the top of the shaft, the only tangible information
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concerning the status of the fire, showed that by the tine the
order was issued, the fire was in all I|ikelihood extinguished
and no threat to the miners in mne 33 could have existed.

Bet hener gy suggests that even with a fire burning in the shaft,
MSHA di d not show that an expl osion was i nmm nent.

In response to MSHA' s assertions concerning the backgrounds
and experience of M. Kuzar and M. Biesinger, Bethenergy takes
the position that they did not apply their know edge and training
to evaluate and analyze the situation at hand, and did not
eval uate the carbon nonoxi de readi ngs or consider the fact that
they were not real tinme neasurenments of the status of the fire.
Rel yi ng on the CO readi ngs that were bei ng nade, and the
testinmony of its mine inspector Roland, an experienced fire
fighter and nenber of the mine rescue team Bethenergy concl udes
that the fire was extingui shed very early on in the process of
dunpi ng water down the shaft.

Di scussing the el ements necessary for a nethane expl osion
whi ch include an expl osive m xture of nethane and oxygen
Bet henergy points out that the nethane measurenents fromthe time
MSHA arrived at the shaft to the time the order was issued were
wel | bel ow the expl osive range of 5-15 percent at all tines; that
all nmethane nmeasurenents recorded in the inspector's notes during
the relevant tinme period were below 1 percent; and that the
hi ghest concentration of nmethane actually neasured by MSHA from
the tine Inspector Colton arrived at 9:50 a.m, to the tinme the
order was issued at 1:15 p.m was 0.2 percent.

Bet henergy concludes that all of the information available to
MSHA i ndi cated that an explosive m xture was not present, and
that the inspectors specul ated that nethane m ght be contained or
trapped in the space between the shaft liner and the natural wal
of the shaft, ignored the information available to themat the
time, and relied solely on their speculation that an expl osive
m xture of nethane might exist. Bethenergy states that the
"specul ative potential for a renote possibility does not warrant
the issuance of an inmm nent danger order”, and citing Utah Power
and Light Co., supra, concludes that the conditions in the shaft
did not present an "inpending" or "nenacingly near" hazard
requiring the i nmedi ate withdrawal of mners.

Bet henergy states that the cl osest working section to the
bor ehol e was approximately 2,000 feet away, that the cl osest
section in the C seam was at | east 25,000 feet away, 8,000 of
whi ch was solid rock. Bethenergy notes the absence of any MSHA
evi dence that an explosion would Iikely propagate even to the
cl osest section, let alone to those in another seam of coa
approximately 4 mles away. It also notes the |ack of any
expl anation by MSHA's witnesses as to how an expl osion could
propagate through the water in the borehole, through the closed
val ve and through the B-seam m ne. Although M. Kuzar testified
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that an expl osion could conceivably propagate to the | ongwal

gob, Bethenergy points out that he did not provide any credible
evi dence of how this would occur w thout additional fuel
particularly since there was no nethane in the B seam borehol e
area that woul d propagate any explosion. Bethenergy further

poi nts out that the borehole area was extrenely wet, the entries
were rock dusted, and there is no evidence that any other areas
of the mine were not properly rock dusted.

Bet henergy di scounts MSHA's argument that the B and C seam
ventilation were interconnected, and it points out that MSHA s
W tnesses failed to explain how this would affect the potentia
of a hazard from an explosion in the shaft. Mbreover, Bethenergy
asserts that the interconnections are not sinple and that the
wor ki ng sections in the C seamare ventilated by different air
shafts than those that serve the shaft area of the B seamas are
the other mine sections and areas.

Bet hener gy concl udes that the MSHA personnel failed to
consi der the actual conditions in the mne at and near the
borehol e I ocation. Inspector Davis had directly observed the
conditions that nmorning, and his information was relayed to
M. Biesinger. M. Biesinger and M. Kuzar were nore than aware
of the general conditions in Mne 33, including the generally wet
conditions, and it was clear that there could be no reasonable
expection that the shaft fire would cause an explosion in the
shaft, that it would propagate up the shaft, across to the
borehol e, down through the water in the borehole, through the
cl osed valve, and then through the mne. Bethenergy concl udes
t hat based on the available information, no i mm nent danger order
could properly be issued.

Bet hener gy concl udes that the | ack of urgency by MSHA' s
personnel denonstrate the absence of an imm nent danger
Bet henergy notes that M. Biesinger testified that he and
M. Kuzar had decided to issue the order sonme tinme between
11: 00 a.m and 11:30 a.m, after his tel ephone discussion with
M. Brunatti at 10:45 a.m, and that M. Colton was told to go to
the mne to issue the order at approximtely 12:15 p.m, approxi-
mat el y one hour before he wote the order at 1:15 p.m,
M. Colton drove to the mne office rather than using the
tel ephone to call the mne office, and M. Biesinger did not try
to call mne personnel to tell themthat M. Colton would be
comng to the mne to issue an order requiring wthdrawal of al
of the miners underground.

Bet henergy argues that MSHA's | ack of urgency and |eisurely
pace may be contrasted with the actions of the MSHA personne
in issuing withdrawal orders at the shaft itself. When MSHA
personnel |earned of the fire, a 103(k) order was issued over the
t el ephone, and when the 107(a) order was issued at the shaft, it
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was issued orally and then reduced to witing. 1In both
situations the construction crew at the shaft had already exited
the shaft, yet MSHA acted with sone sense of urgency. However
when it canme to renoving the mners at Mne 33 from MSHA' s
percei ved i mm nent danger, the process changed. Rather than

i ssuing an i medi ate verbal order, the order was delivered orally
in person, alnpst two hours after the determnation to issue the
order was made, and when MSHA purportedly decided that an

expl osion could occur at any nmonment and that such an expl osion
coul d reasonably be expected to cause death or serious physica
harmto the mners underground.

Bet henergy asserts that the |ack of imm nence is further
confirmed by the actions of the two inspectors who were at the
No. 33 mine. Bethenergy points out that |nspector Davis
i nspected the borehole and knew full well that it connected the
mne to the shaft, and he was aware that a linited anount of
snoke had been observed in the area of the borehole by M. Horn
before the valve was closed. He was also aware that there was a
fire in the shaft and that m ners were working underground, yet,
he did not issue any i mm nent danger order

Bet henergy further points out that |nspector Brunati was
aware of the sane facts as M. Davis because M. Davis had
reported themto him and he discussed the situation with
M. DuBreucq. Yet M. Brunati did not issue any inmm nent danger
order. Bethenergy concludes that the actions of two experienced
i nspectors substantially underm nes any argunment that an inmi nent
danger existed, as does the l[ack of urgency of the MSHA personne
at the shaft.

Bet henergy argues that the w tnesses agreed that any
expl osion forces froma shaft explosion would go to the surface,
but di sagreed on whether or not such forces would al so go down
the borehole. Although access to the shaft area was supposedly
restricted, Bethenergy points out that there were numerous people
near and right at the opening during the period that MSHA
determ ned that an explosion was inmmnent. The air quality
measurenents were not obtained remptely, and the trucks dunped
their water at the edge of the shaft. Gven the fact that the
two shaft expl osions nmentioned by the MSHA w tnesses both
i nvolved injuries to persons on the surface, and not underground,
Bet henergy argues that the relative absence of precautions on the
surface clearly suggest that an explosion was not considered to
be i M nent.

Bet hener gy concludes that MSHA failed to show that the event
t he MSHA personnel were concerned with was even possible, |et
al one reasonable, and also failed to show that based on the
i nformati on available to the MSHA personnel that an i nmm nent
danger order could properly be issued. Even if the circunstances
of the shaft fire are evaluated fromthe perspective of
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Messrs. Biesinger and Kuzar, Bethenergy believes it is clear that
t he conclusion that the shaft fire presented an inm nent danger
to the mners underground was not reasonabl e because they knew

t he borehol e was connected at only two |locations to the shaft,
that the shaft fire was 200 feet below the | owest connection

that shaft explosions would go up the shaft to the open, and that
the working sections were sonme distance fromthe bottom of the
borehole. Further, M. Biesinger knew the valve connection was
cl osed and M. Kuzar knew that there was probably a valve in the
borehol e, but did not inquire as to its status. They both knew
if the valve was closed that the borehole would fill wth water
that there was no fuel in the borehole to propagate an expl osion
since their nonitoring of the borehole indicated 0.1 percent

met hane in the borehole between 11:00 A M and 12:30 P.M They
al so knew that |nspector Davis had visited the borehole and found
no nmet hane that could propagate an explosion, that renedial
efforts to put out the fire were occurring, and nore inportantly,
they had information available to themthat the CO readi ngs had
been steadily and significantly declining.

Finally, in anticipation of any claimby MSHA that sone of
the information, particularly concerning the CO readi ngs, was not
avail abl e when M. Biesinger and M. Kuzar decided to issue the
order, Bethenergy takes the position that they cannot take
advant age of their own delay, and that MSHA personnel had
sufficient information available to themthat would have enabl ed
themto make a reasoned, rational and tinely decision. Since
they did not utilize it and Mne 33 was evacuated for no
justifiable reason, Bethenergy concludes that the order should be
vacat ed.

Fi ndi ngs and Concl usi ons

Section 107(a) of the Mne Act, 30 U S.C. 0O 817, provides as
foll ows:

If, upon any inspection or investigation of a coal or
other mine which is subject to this Act, an authorized
representative of the Secretary finds that an i mr nent
danger exists, such representative shall determne the
extent of the area of such mne throughout which the
danger exists and issue an order requiring the operator
of such mne to cause all persons, except those referred
to in section 104(c), to be withdrawn from and to be
prohi bited fromentering, such area until an authorized
representative of the Secretary determ nes that such

i mm nent danger and the conditions or practices which
caused such i mm nent danger no | onger exists. The

i ssuance of an order under this subsection shall not
preclude the issuance of a citation under section 104 or
the proposing of a penalty under section 110.
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Section 3(j) of the Mne Act, 30 U S.C. O 802(j), defines an
"imm nent danger” as "the existence of any condition or practice
in a coal or other mine which could reasonabl e be expected to
cause death or serious physical harm before such condition or
practice can be abated."

In Od Ben Coal Corp. v. Interior Board of M ne Operations
Appeal s, 523 F.2d 25, 32 (7th Cir. 1975) (quoting Freeman Coa
M ning Corp., 2 IBMA 197, 212 (1973), aff'd sub nom Freeman
Coal Mning Co. v. Interior Board of M ne Operations Appeals,
504 F.2d, 741, 743 (7th Cir. 1974), the determning test of
whet her an i nm nent danger exists was stated as foll ows:

[E] ach case nust be decided on its own peculiar facts.
The question in every case is essentially the proximty
of the peril to life and linmb. Put another way: Wuld a
reasonabl e man, given a qualified inspector's education
and experience, conclude that the facts indicate an

i npedi ng acci dent or disaster, threatening to kill or to
cause serious physical harm likely to occur at any
morment, but not necessarily imrediately? The uncertainty
must be of a nature that would i nduce a reasonable man to
estimate that, if nornmml operations designed to extract
coal in the disputed area proceeded, it is at |east just
as probable as not that the feared accident or disaster
woul d occur before elimnation of the danger

In Rochester & Pittsburgh Coal Conpany v. Secretary of Labor
11 FMSHRC 2159, 2163 (Novenber 1989), the Comm ssion adopted the
position of the Fourth and Seventh Circuits in Eastern Associ ated
Coal Corporation v. Interior Board of M ne Operations Appeals,
491 F.2d 277, 278 (4th Cir. 1974), and O d Ben Coal Corp. V.
Interior Board of Mne Operations Appeals, 523 F.2d 25, 33
(7th Cir. 1975), holding that "an i mi nent danger exists when the
condition or practice observed could reasonably be expected to
cause death or serious physical harmif normal mining operations
were permitted to proceed in the area before the dangerous
condition is elimnated.” Canterbury Coal Co., 5 IBMA 51 (1975),
held that "specul ative potential for a renote possibility does
not warrant the issuance of an inmm nent danger withdrawal order."

In affirm ng the i mm nent danger order issued in the 1989
Rochester & Pittsburgh Conmpany case, supra, at 11 FMSHRC 2164,
t he Comnmi ssion rejected an argunent based on the "rel ative
i kelihood" of injury resulting fromthe cited conditions, and
stated as follows at 11 FMSHRC 2164:

R & P's argunment also fails to recogni ze the role played
by MSHA i nspectors in elimnating dangerous conditions.
Since he nust act i mediately, an inspector nust have
consi derabl e discretion in deterni ning whether an
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i mm nent danger exists. The Seventh Circuit recogni zed the
i nportance of the inspector's judgnment:

Clearly, the inspector is in a precarious
position. He is entrusted with the safety of

m ners' lives, and he nust ensure that the
statute is enforced for the protection of these
lives. His total concern is the safety of life
and limb ... We nust support the findings and the
deci sions of the inspector unless there is

evi dence that he has abused his discretion or
authority. (Enphasis added).

O d Ben, supra, 523 F.2d at 31

In Utah Power & Light Co., 13 FMSHRC 1617, 1621 (COctober
1991), the Conmi ssion held that there nust be some degree of
i mm nence to support a section 107(a) order and noted that the
word "imrnent" is defined as "ready to take place: near at
hand: inpending ...: hanging threateningly over one's head:
menaci ngly near."” 13 FMSHRC at 1621. The Commi ssion determ ned
that the |egislative history of the imr nent danger provision
supported a conclusion that "the hazard to be protected agai nst
by the withdrawal order nmust be inpending so as to require the
i medi ate withdrawal of mners.”" Id. Finally, the Comm ssion
stated that the inspector nust determn ne whether an imm nent
danger exists without considering the "percentage of probability
that an accident will happen.” 1d.

The facts in this case establish that at the tinme the
order was issued Bethenergy's No. 33 Mne consisted of two
wor ki ng coal seams, the B seamand the C prine seam Each seam
had a | ongwal | section and conti nuous m ner sections, and on
March 11, 1993, the B seam | ongwal|l was not operating, but was in
the process of being nmoved. On that day, Bethenergy's contractor
was perform ng work constructing the D East air shaft which was
projected to intersect the B seam nmi ne worki ngs at approxi mately
1,030 feet, but not the C prime seam The shaft measured
approximately 30 feet 2 inches by 18 feet 4 inches, and it was to
provi de ventilation to the D East area of the B seam The shaft
had been constructed to a depth of 841 feet on March 11, and
there was 200 feet of strata between the bottom of the shaft and
the B seam The shaft was constructed with a concrete liner with
a corrugated nmetal liner between it and the rock shaft walls.

A dewat ering borehole was | ocated parallel to the shaft
approximately eight feet away, separated fromthe shaft by rock
and soil, and it was constructed with a 6 inch schedule 40 stee
pi pe, which was grouted into the borehole with pure Portland
cenent. The borehol e was connected to the shaft at two water
ring locations at the approximate 270 foot and 620 foot shaft
|l evel s. The water rings are designed to collect water from
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behi nd the shaft liner, and the water flows by gravity through a
pipe into the 6 inch borehole pipe through a 4 or 5 inch opening.
The water rings may be reached frominside the shaft by netal
doors through the concrete shaft liner. The borehol e extended
into the B coal seam and the borehol e was equi pped with a val ve
at the end of the borehole where it entered the B seam and the
val ve had a pressure rating of 200 psi, for oil, water, or gas.
The | ocation of the borehole pipe where it entered the B seam was
approximately 200 feet fromthe shaft bottomand it was separated
by rock strata.

At approximately 5:15 a.m, on March 11, 1993, snpke was
detected in the shaft by enpl oyees of the shaft contractor. At
8:30 a.m, the construction superintendent entered the shaft and
observed a fire near the bottom of the concrete shaft |ining.
MSHA was notified of the incident at 9:00 a.m, and water was
dunped down the shaft to extinguish the fire, and these
activities were ongoing during the day until the fire was
extingui shed and the order lifted at 4:40 p.m

At approximately 9:15 a.m, MSHA Supervisory | nspector
Bi esi nger instructed Inspector Colton to go to the mne to
i nvestigate the reported fire and to i ssue a section 103(k) order
on the shaft site. |Inspector Colton arrived at the shaft area at
9:50 a.m and he issued the order to control the fire scene. He
al so issued an i mr nent danger order on the shaft, but did not at
this time know about the connection between the shaft and the
borehol e and underground mne areas. M. Biesinger arrived at
the scene at approximately 10:45 a.m, with trainee |nspector
McEl hoes. M. El hoes was assigned to assist in the taking of
oxygen, methane, and carbon nonoxi de readi ngs fromthe shaft
exhaust fan while fire fighting efforts continued.

At approximately 9:15 a.m, MSHA Inspector Davis, who was
underground in the B seam conducti ng a spot nethane inspection
was contacted by the mne foreman by phone and i nforned of the
shaft fire. M. Davis also spoke with MSHA | nspector Sam
Brunati, who was on the m ne surface, and M. Brunati confirnmed
that there was a shaft fire. The mne foreman arranged for an
under ground foreman to go to the borehole | ocation and section
foreman Horn went to the area and cl osed the borehol e val ve at
approximately 9:28 a.m M. Horn testified that when he reached
the area, he observed "a small anobunt of snoke" at the borehol e

and that it was discharging "a small amount of water". The area
was "well cribbed" and wet, and the borehol e val ve was "wet and
cold to the touch". He tested for nethane, and found none.

M. Horn, who is a mning engineer, assuned that sone air
hoses were burning in the shaft, and he confirmed that any snoke
fromthe fire would travel through the borehole pipe and into the
under ground mne. However, once the borehole valve was cl osed,
he believed that the pipe would begin filling up and backi ng up
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with water, and no nore air or snoke would enter the nine through
t he borehol e because the valve was cl osed.

I nspector Davis testified that after speaking with
M. Brunati about the shaft fire, he went to the borehole
| ocation, net with M. Horn and two other foreman. M. Davis
tested the borehole area for methane and found none. He also
took air bottle sanples, and the results did not reflect any
oxygen problems. M. Davis confirmed that the borehol e val ve was
cl osed and he observed no snoke or water com ng out of the valve.
He al so noted in his notes that the borehole valves were cl osed
and that the pipe was filling up with water at the rate of four
gal l ons per mnute, and that he had received this information
frommne field engineer Neff who was with himat the borehol e
| ocation. M. Neff calculated that the borehole pipe started
filling up at 9:30 a.m, and would rise to a |l evel of 120 feet
within an hour. M. Davis confirmed that a foreman was assi gned
to monitor the borehole |ocation for carbon nonoxi de every
fifteen mnutes. M. Davis reported the results of his
i nspection of the borehole area to Inspector Brunati, who
was still on the surface, and since his inspection duties had
ended, M. Davis left the mne. He assumed that M. Brunati
comuni cated his findings to M. Biesinger, and neither
M. Davis or M. Brunati issued any orders requiring the
wi t hdrawal of miners fromthe underground m ne areas.

I nspect or Biesinger confirnmed that he first |earned about
the connection between the shaft and the borehol e pipe at
10:45 a.m when M. Brunati called himto inform him of
M. Davis' findings. M. Biesinger confirmed that he was nade
aware of the fact that mne officials had snelled snoke in the
m ne, but shut the borehole pipe valve. M. Biesinger assuned
that the snmoke was detected before the val ve was cl osed at
9:28 a.m, and he al so assuned that the reported 2,178 cubic feet
of air per mnute ventilating the entry bel ow the bottom of the
shaft in the B seamwas in conpliance with the nmine ventilation
plan. M. Biesinger also knewthat M. Davis tested the
under ground borehol e area and detected no nethane and that
someone was stationed at the borehole location with a CO
det ect or.

M. Biesinger confirmed that after his 10:45 a.m
di scussion with M. Brunati, he tel ephoned MSHA subdistrict
manager Kuzar, and they discussed the issuance of the i mr nent
danger order to renmove the miners fromthe underground mn ne
areas. Although M. Biesinger testified that he did not
specifically know that mners were in the underground B and C
seam areas, he assunmed they were because they normally are, and
he had inspectors at the mne conducting inspections that day.
He confirmed that he and M. Kuzar "jointly" decided to issue the
i mm nent danger order at approximately I11:30 a.m
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M. Kuzar confirmed that he was in tel ephone contact with
M. Biesinger after he | earned about the shaft fire, and that he
had five or six tel ephone discussions with himin the course of
the nmorning. M. Kuzar testified that the decision to issue the
i mm nent danger order was made during his second conversation
with M. Biesinger. M. Kuzar confirmed that he was inforned
about the connection of the borehole pipe into the underground
B seam but he did not know about the valve at the end of the
borehol e, nor was he informed of the fact that |nspector Davis
was in the B seamin close proximty to the borehol e pipe, and he
only | earned about M. Davis' presence underground while
preparing for the hearing in this case.

I nspector Colton testified that sonmetinme between
12: 00 and 12:30 p.m, M. Biesinger instructed himto go to the
main m ne portal and issue the inmmnent danger order withdraw ng
m ners fromthe underground B and C seans. It took M. Colton
20 to 30 mnutes to reach the mne office by autonobile, and
after arriving at the office and neeting wi th managenent,
M. Colton orally instructed themto evacuate the miners from
t he underground m ne areas, and he reduced the order to witing
at 1.:15 p.m The managenent officials with whom he met voiced
their objections to the order, and M. Colton tel ephoned
M. Biesinger and informed himof this. M. Kuzar confirned that
m ne operations manager Stickler called himand expressed his
belief and concern that the order was not justified. After
M. Stickler informed himthat he could not guarantee that
everyone wor ki ng underground woul d not be affected by any
expl osion, M. Kuzar advised M. Stickler that the mners
needed to be evacuated and that the m ne would be back in
producti on as soon as possi bl e.

At approximately 4:00 p.m, nmenbers of the mne rescue
team went down the shaft and reported that the fire appeared to
be extingui shed. The conpany safety director, |nspector
Bi esi nger, a state inspector, and the construction foreman
subsequently went down the shaft and confirmed that the fire was
extingui shed. At approximately 4:30 p.m, M. Biesinger orally
advi sed m ne managenent that the inmm nent danger order was
lifted, and it was termnated in witing at 4:30 p.m The order
was in effect for three hours and twenty-five m nutes.

In this case, an inmm nent danger order was in effect at
the shaft and the shaft surface area, and all construction
wor kers had been renoved fromthose areas while efforts to bring
the fire under control continued. Bethenergy does not dispute
the issuance of this inmmnent order. Its dispute is with the
i mm nent danger order withdrawing mners fromthe underground B
and C coal seams. The critical issue is whether the six-inch
bor ehol e pi pe connecti on between the shaft and the underground
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m ne areas provided an imrnently ready path for the propagation
and accel eration of a shaft explosion into the underground m ne
areas if that event were to occur

While it may be true that the presence of ignition
sources and nethane in the shaft presented a potentially
hazardous situation at the shaft |ocation at the time of the
fire, the existence of those conditions, standing alone, is
i nsufficient to support an i mr nent danger order withdraw ng
m ners fromthe underground m ne workings in question. 1In short,
the fact that certain fire conditions created circunstances in
whi ch subsequent hazards may occur does not make the conditions
i mm nently dangerous.

MSHA has the burden of proving nore than a specul ative
possibility that the underground miners were endangered or at
ri sk because of the borehol e connection between the shaft and
underground mne workings. In order to support the order, it
must be established that any shaft explosion resulting fromthe
ongoing fire could reasonably be expected to cause death or
serious harmto the underground miners if normal operations were
permtted to proceed in the underground mine areas before the
threat of any inpending explosion could be elimnated. It nust
al so be shown that the hazard presented had a reasonable
potential for coming to fruition within a short period of tine.

MSHA' s assertion that the nethane and carbon nonoxi de
readi ngs taken by Inspector MEI hoes at the mine shaft during the
fire indicated that significant amounts of nethane were present
is not supported by the record. Although the record shows that a
fire was ongoi ng, Inspector Biesinger testified that the nethane,
oxygen, and carbon nonoxi de readi ngs taken by M. El hoes and the
state inspector reflected one-tenth of one percent nmethane (0.1),
whi ch he acknow edged was "not too nmuch"; 126 parts per mllion
of carbon nmonoxi de, which he al so acknowl edged "is not a great
amount”, but is an indicator that "sonme kind of combustion is
taki ng place"; and | ess than 20.5 percent oxygen, which he
characterized as "less than the usual 21 percent," but also an
i ndi cator that there is conmbustion in the shaft (Tr. 99-100).
Further, M. Biesinger confirmed "a trend downward in the CO "
at the tine water was bei ng dunped down the shaft, and that when
the i mm nent danger deci sion was nade, the CO had declined froma
hi gh of 126 parts per mllion to 19 parts per mllion (Tr. 156).

MSHA cites the testinmony of Inspector Biesinger at
transcri pt page 159, in support of its assertion that even if
there were water in the borehol e pipe, an explosion could have
been propelled through it (posthearing brief, pg. 12). However
M. Biesinger was asked if the products of any conbustion woul d
go through the water in the borehole if there were no expl osion
and he replied "It's not likely, no" (Tr. 159). The next
guestion asked was whether the main force of an explosion would
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go up the shaft, and he responded "one woul d expect it to do
that, yes" (Tr. 159). M. Biesinger confirned that in the Lehman
shaft explosion incident the explosion went down the shaft, and
when it canme up against the water it went back up the shaft

(Tr. 157, 158).

Bet henergy's witnesses Horn and DuBreucq, both
experienced professional mning engineers, and field engineer
Neff, who along with M. Horn devel oped the specifications for
t he construction of the shaft, were of the opinion that if a
shaft expl osion had occurred, the force of the explosion would go
up the shaft and to the surface, as it did in the two past shaft
expl osion incidents, rather than up the shaft, through the water
rings, and down a six inch borehole pipe into the underground B
and C mine seam areas. They testified credibly in sone detail as
to their reasons for their opinions, and | credit their opinions
in this regard over those of the inspector's speculative
conclusions with respect to the reasonable |ikelihood that an
explosion in the shaft woul d propagate down the borehol e, through
the water in the borehole pipe, blow out the valve and enter the
underground mine areas in question after passing through 200 feet
of rock strata.

Al t hough | recognize the fact that faced with the
energency situation presented by the fire, any judgnent call by
I nspector Biesinger with respect to the exi stence of an i mi nent
danger in the underground workings, when bal anced agai nst the
safety of mners, nust be made quickly and without del ay.
However, when the order is subsequently chall enged, any
i mmi nently dangerous situation which an inspector believed may
have existed at the time the order is issued nust be proven by a
preponderance of the avail able credi ble and probative evi dence.
On the facts and evidence adduced in this case, | cannot concl ude
that MSHA has proven that it was reasonably likely that a shaft
expl osion woul d travel up the shaft, through the shaft water
rings and down the borehol e pipe through the accunul ated wat er
bl owi ng out the valve on its way, and then entering the
under ground m ne workings after passing through 200 feet of
rock strata.

Al t hough M. Biesinger expressed his concern about
noxi ous gases and fumes being transmitted through the borehole
pipe into the B seam worki ng areas, he stated that his concern
was based on M. Brunati's information that sonmeone had snell ed
smoke in the mine, and M. Biesinger's assunption that there was
"an open connection and we had the transfer of air or gas between
t he shaft and the underground portion of the mne" (Tr. 133-134).
M. Biesinger indicated that this was an additional factor that
i nfluenced his decision to issue an i mi nent danger order
However, the credible and unrebutted evi dence adduced by
Bet hener gy establishes that the borehol e val ve had been cl osed
for nearly four hours before the order was issued and that an
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"open connection” no |onger existed. Further, according to

M. Neff's unrebutted cal cul ati ons, the water in the pipe had
risen 120 feet by 10:30 A.M, MSHA |Inspector Davis had inspected
t he underground borehol e area and detected no snoke or nethane,
Bet henergy's engi neers and foremen had al so i nspected the area
and detected no snoke or nethane after the valve was closed, the
area was continuously being nonitored for carbon nonoxi de, and
there is no credi ble evidence of any ready sources of ignition

Al t hough I nspector Kuzar alluded to "the vast gobs in
that mne" (Tr. 180, 183), he did not know how far these areas
were fromthe borehole location in the B seam (Tr. 184).

Further, his testinmony that there have been "problens with

met hane in the gobs", was based on the anpunt of nethane drai nage
holes that are required "at tines" to renove a panel (Tr. 183),
and there is no evidence of the nature of the problem other than
the fact that the nine is a gassy mne, and probably the gassiest
mne in the state. However, the fact that the mne is gassy, and
t hat drai nage holes are required to bleed off the nmethane do not

i pso facto, establish a hazardous condition. | take particul ar
note of the fact that MSHA stipulated that there were no adverse
ventilation conditions where m ners were working underground,

(Tr. 182-183).

MSHA presented no evidence of any existing hazardous or
adverse mining conditions in the underground B and C seans in
question. |ndeed, MSHA |Inspector Davis, who along with Inspector
Brunati were at the mne conducting inspections, was aware of the
under ground conditions, went to the | ocation of the borehol e and
confirmed that the valve had been cl osed, detected no snoke or
met hane at the borehole |location, and confirmed that sonmeone was
assigned to the borehole location to nonitor the CO  After
reporting his findings to M. Brunati, who was on the surface
I nspector Davis left the mine, and there is no evidence that he
detected any hazards or issued any citations or orders.

The parties stipulated that at 10:15 A.M, an air sanple
taken by Inspector Davis at the B seam borehol e | ocation
reflected .010 percent nethane, and .006 percent carbon nonoxi de,
and that these ampbunts were insignificant. The parties also
stipulated that with the borehol e valve closed there would be a
limted anpbunt of air nmovenment through the borehole and it would
not travel to any working section. M. Biesinger testified that
any air passing by the borehole would not go to any working
section and it would go to the returns.

Wth regard to MSHA' s argument that M. Kuzar coul d not
take the chance of leaving the miners inthe mne in |light of
m ne manager Stickler's statenment that he could not guarantee the
safety of mners "given the ongoing shaft fire," | take note of
the fact that M. Kuzar testified that he asked M. Stickler if
he coul d guarantee the safety of the miners if there was an
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explosion in the shaft (Tr. 191), rather than a fire as argued by
MSHA at page 14 of its brief. | find a distinction between the
hazardous nature of a shaft fire that is being addressed and an
expl osion, and | would venture a guess that M. Stickler my have
answered differently if the question were asked in the context of
a shaft fire, particularly since the mners in the shaft were

wi t hdrawn by the issuance of the section 103(k) and 107(a) orders
affecting the shaft and the fire was being brought under contro
and efforts were being nade to extinguish it.

The principal concern expressed by M. Kuzar and
M. Biesinger at the tinme they decided that an i nm nent danger
order should issue focused on the connection between the shaft
and the mne by neans of the six inch borehole pipe. However
M. Bi esi nger knew t hat the borehol e val ve had been cl osed at
9:28 a.m, and there is no evidence to dispel his assunption that
the smoke that was reported around the borehol e was detected
before the valve was closed. M. Kuzar testified that he and
M. Biesinger did not discuss the valve, and M. Kuzar considered
the valve to be irrelevant and he had an unsupported opinion that
it would not stop any shaft expl osion forces com ng through the

pi pe.

In view of the foregoing, and based on all of the
evi dence adduced in this case, | cannot conclude that the
conditions in the underground B and C nmi ne seam wor ki ng areas,
particularly at the borehole | ocation, posed a hazard to m ners.
Further, | conclude and find that MSHA has not established the
exi stence of any hazardous conditions that presented an inm nent
danger of a shaft explosion, or propagation of an explosion from
the shaft through the borehole, and into the underground
wor ki ngs, before the shaft fire was brought under control and
extinguished. | agree with Bethenergy's assertion that little
consideration was given to the existing mne conditions in the B
and C seans at the tinme the decision to issue the inmnent danger
order was made

Al t hough | recognize the fact that an inspector has
consi derabl e discretion in determ ni ng whether an i mm nent danger
exi sts, there nust nonethel ess be some reasonabl e degree of
i mm nence to support such a finding. In the instant case, while
M. Bi esinger was i nformed of the borehol e connection at
10:45 a.m, the order withdrawing mners fromthe mne was not
i ssued until 1:15 p.m, two and one-half hours later. This
del ayed reaction to the perceived i mm nent danger undercuts
MSHA' s argument that an expl osion was inmnent and that the
i nspectors needed to act quickly to renmove the nminers fromthe
n ne.

| believe that Inspectors Kuzar and Biesinger acted out
of an abundance of caution in the interest of safety, and rightly
so, and | have no reason to believe that they were | ess than
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wel | -intentioned when they decided to issue the inmm nent danger
order evacuating the miners fromthe underground areas of the
m ne. However, | nonethel ess conclude and find that the evidence

adduced in this case does not support their unsupported

specul ative conclusion that a shaft expl osion was near at hand,

i mpendi ng, or ready to take place. Nor does it support a
conclusion that if such an explosion were to occur, it would have
spread into the underground workings of the B and C m ne seans.
Under the circunstances, the contested i mm nent danger order

| S VACATED

ORDER

On the basis of the foregoing findings and concl usi ons,
Bet henergy's contest is GRANTED, and the contested section 107(a)
I mm nent Danger Order No. 3708620, issued on March 11, 1993,
I S VACATED

George A. Koutras
Adm ni strative Law Judge
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