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On April 20, 1994, Contestant, Thunder Basin Coal Conpany
filed a notion for summary deci sion pursuant to Comnmi ssion rule
67, 29 C. F. R 2700.67. 1In response, the Secretary of Labor
requested that the notion be denied. The Secretary did not file
a cross-nmotion and contends that these matters are not ripe for
summary deci sion for either party.

While the Secretary does not rule out the possibility that
he may file a notion for summary decision in the future, he asks
that these matters be set for hearing. Contestant, replying to
the Secretary, asks that if its notion is not granted, that
sumary deci sion be entered for the Secretary.

For the reasons set forth below, | grant summary decision in
favor of the Secretary of Labor despite the fact that he neither
asked for, nor desires such disposition of these matters.
Conversely, | deny Contestant's notion for summary deci sion

Rul e 67 provides that summary decision shall be granted only
if the entire record shows that there is no genuine issue as to
any material fact; and the noving party is entitled to summary
decision as a matter of law. Although there is no precedent for
granting summary decision for the non-noving party under the
Federal M ne Safety and Health Act, the weight of authority under
Rul e 56 of the Federal Rules of Civil Procedure is that such a
di sposition is appropriate if supported by the record.
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"Even where the non-nobvant vigorously opposes a notion for
summary judgnent on the ground that triable issues of fact exist,
the trial court is not precluded fromentering summary judgment,
if, inreality no factual dispute exists and the non-novant is
entitled to summary judgnment as a matter of law." 6 Janes W
Moore, et al., Mdore's Federal Practice, [56.12 at 165 (2d ed.
1994). F.D.I.C. v. Sumer Financial Corp., 376 F. Supp. 772
(MD. Fla. 1974) (court held that what non-noving party asserted
was a genui ne issue of fact was only a dispute regarding the
| egal significance of the facts); See also In re: Continenta
Airlines, 981 F. 2d 1450, 1458 (5th Cir. 1993).(Footnote 1)

Most of the facts on which the Secretary takes issue with
Respondent's "Undi sputed Facts Supporting Mtion for Summary
Deci sion" pertain to the notivation of the United M ne Wrkers of
Anerica in fostering the designation of two of its enployees as
wal karound representatives for eight enployees at Respondent's
non-uni on m ne under Part 40 of Volune 30 of the Code of Federa
Regul ati ons. Some of these facts also pertain to the notivation
of the Thunder Basin enpl oyees who signed the "UMM" wal kar ound
desi gnati on.

I grant summary decision for the Secretary because
concl ude that under the controlling precedent, Kerr-MGCee Coa
Cor poration, 15 FMSHRC 352 (March 1993), appeal pending, D. C
Cir. No. 93-1250, the notivation of these individuals is
irrelevant. The Secretary states at page 3 of his response to
Contestant's nmotion, "[i]n addition, the Commr ssion deci ded that
designating a union nenber as a wal k around representative or
conpleting a designation formfor the purpose of union organizing
is not an abuse of the wal k around right." As | believe that is
an accurate interpretation of the Kerr-MGee decision, | conclude
there are no genuine issues of material fact and that under Kerr-
McGee the Secretary is entitled to summary decision as a matter
of | aw. (Foot note 2)
1The Commi ssion in Mssouri Gravel Conpany, 2 BNA MSHC 1481, 1482
n. 2 (November 1981) stated that summary deci sion w thout a
noti on shoul d be not be issued except in the nobst exceptiona
circunstances. 1In so stating, the Commi ssion appears to
recogni ze that there may be situations in which sunmmary deci sion
may appropriately be issued without a notion fromeither party.
Further, the analysis cited above from More's Federal Practice
i ndicates that prevailing authority deens sunmary judgnment in
favor of the non-noving party nore appropriate than summary
judgment when neither party has asked for such disposition of the
case.
21 essentially agree with Contestant that the disputed facts are
neither material nor genuinely disputed, Contestant's reply to
the Secretary's response to notion for sunmary deci sion, at

(Continued. . .)
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Rat her than set this matter for hearing to determine, if
possi bl e, facts that | believe have no bearing of the outcone
under Kerr-MGee, | conclude that is far better to allow
Contestant to pursue this case before the Conm ssion and the
appropriate court of appeals. Before these tribunals Contestant
can either argue that the instant case is distinguishable from
Kerr-MGee or that Kerr-MGee was wrongly decided.

I am convinced that further evidentiary proceedi ngs before

t he undersigned would serve little purpose. | conclude that the
instant case is indistinguishable fromKerr-MGCee in any manner
that is material. Further, as a Conm ssion judge, | am bound to

follow Kerr-McGee unless it is overrul ed.

Factual Findi ngs

In Septenber 1990, eight mners enployed at contestant's
non-uni on m ne near Wight, Wonm ng, signed a form designating
Dall as Wl f and Robert Butero as their representatives under
section 103(f) and Part 40 of volume 30 of Code of Federa
Regul ati ons. (Footnote 3) WIf and Butero are enpl oyees of the
United M ne Workers of America (UMM) and not of Contestant
(Contestant's
(Continued. . .)

page 2. For exanple, Judge Lasher's conclusion in Kerr-MGee at
13 FMSHRC 1898, that "[t]he use of 30 CF.R Part 40 and the
designation of miner's representatives was part of [the] UMW s
organi zi ng strategy and was an organi zing "tool.", cannot be
seriously questioned. This does not nean that the UMM or the
Thunder Basin enpl oyees who signed the UWM wal kar ound
designation are not also genuinely interested in safety at
Contestant's mine or enployee wal karound rights.

I n paragraph 9, pages 2-5 of its "Response To Undi sputed
Facts," the Secretary contends that there is no evidence that the
desi gnati on was done for organizing and that to the contrary the
deposition testinmony of the miners indicates that they wanted the
opportunity to acconpany MSHA inspectors and were interested in
safety. Secretary's counsel has conceded to ne that these
enpl oyees coul d have satisfied their desire to acconpany the
i nspector by designating each other as miners' representatives
(Oral argument of March 17, 1994, Tr. 131-138). \While this does
not mean that these enployees may not have a legitimte safety
interest in desiring the assistance of the UMM during MSHA
i nspections, | find that assisting the UMM organi zati onal drive
was a major factor in the designation at issue.
3The principal function of a mners' representative is to
acconpany MSHA personnel during their inspections of operators
wor ksi t es.
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Exhibit 2). Dallas WIf is the principal UMM organizer in the
Powder River Basin (Contestant's Exhibit 1, pp. 39-47). Robert
Butero is a health and safety representative of the UMM, who
lives in Trinidad, Colorado. He is an enployee of the UWA
departnment of occupational safety and health, not the organizing
department (Secretary's Exhibit 18). M. Butero's tasks include
serving as an enpl oyee wal karound representative during MSHA

i nspections. The eight Thunder Basin enployees |listed thenselves
as alternate mners' representatives.

Thunder Basin Coal Corporation refused to recognize the
validity of this designation. The primary reason for this
refusal is that contestant believes that the designation of WIf
and Butero is an abuse of wal karound provi sions of the Federa
M ne Safety and Health Act because it is notivated solely by a
desire to aid the UMM in its effort to organize the mine. The
conpany contends that it thus infringes on its rights under the
Nat i onal Labor Rel ations Act to exclude union organizers fromits
property (Contestant's brief in support of notion for summary
judgment, pp. 6-8).(Footnote 4)

In March, 1992, contestant obtained an injunction in the
United States District Court for the District of Wom ng
prohi biting MSHA from enforcing the Part 40 designation of the
UMM enpl oyees. However, both the United States Court of Appeals
for the Tenth Circuit and the United States Suprenme Court held
that the District Court did not have jurisdiction to issue the
i njunction. Thunder Basin Coal Conpany v. Martin, 969 F. 2d 970,
973 (10th Cir. 1992); Thunder Basin Coal Co. v. Reich, 62
US LW at 4062 (U. S. Jan. 19, 1994).

On January 21, 1994, Thunder Basin's President, J. A
Heri ckoff wote MSHA District Manager Wl liam Hol gate inviting
MSHA to issue a citation in order to achieve swift resolution of
the legal validity of the designation of the UMM enpl oyees.
Contestant also stated that it expected MSHA to specify an
abatement tine "sufficient for the parties to pursue resolution
of this inportant issue before the Comr ssion and the courts.™
(Secretary's Exhibit 22).

Wi |l e MSHA accommodat ed contestant in its request for a
citation, it declined to set an abatenent period which would
del ay posting of the UMM designation on the conpany bulletin
board until Thunder Basin's challenge to the validity to that
desi gnation was resol ved before the Comm ssion and revi ewi ng
AThus far Thunder Basin Coal has successfully resisted the UMA' s
persistent efforts to organize its mne. 1In 1987, the UMV I ost
an el ection conducted pursuant to the National Labor Rel ations
Act at the Black Thunder M ne by a vote of 307 to 56 (FMSHRC
Docket No. WEST 93-652-D, Tr. 420).
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Federal courts. At 8:10 a.m, on February 22, 1994, MsSHA

i nspector James M Beamissued citation 3589040 to Contestant for
failure to post the UMM designation on the bulletin board near
the m ne's bath house. He set an abatenent period of 15 m nutes
(Citation 3589040, blocks 2 and 18).

When 15 minutes el apsed, inspector Beamissued order 3589101
pursuant to section 104(b) of the Act. W thin hours Contestant
filed an application for tenporary relief with the Comm ssion and
an application for an expedited hearing on its application
Subsequently, MSHA i nforned contestant that it intends to propose
a $2,000 daily penalty for the conpany's refusal to post the
di sput ed desi gnati on.

On March 25, 1994, | issued an order denying tenporary
relief. That order was affirnmed by the Comm ssion on April 8,
1994, on the grounds that Contestant had not denobnstrated a
substantial |ikelihood that the Comm ssion's findings would be
favorable to it. The Comm ssion also ruled that Thunder Basin
had not shown that the 15 minutes allowed for abatenment was
unr easonabl e.

On April 8, 1994, Contestant abated the alleged violation by
posting the disputed wal karound designation form (Exh. 1 to
Contestant's Opposition to the Secretary's Mtion for Extension
of Tine). On April 20, 1994, Contestant filed the instant Motion
for Sumrmary Deci sion.

The record establishes that there is no genuine issue of materia
fact and that the Secretary is entitled to sunmary deci sion as a
matter of |aw.

The Conmmi ssion's decision in Kerr-MGee Coal Corporation, 15
FMSHRC 352 (March 1993), appeal pending, D. C. Cir. No. 93-1250,
held that it is the conduct of a miners' representative, during a
wal karound under section 103(f), rather than the notivation of
such representative, that must be exami ned to determ ne whet her
there has been an abuse of the Mne Safety Act's wal kar ound
provi sions, 13 FMSHRC at 361. The Commi ssion also held that the
Secretary is not required to integrate National Labor Rel ations
Act concepts into his regulations inplenmenting the wal kar ound
provi sions of the Mne Act, 13 FMSHRC at 362.

In Kerr-MCee, the Conmi ssion al so addressed evidence of the
sort that Thunder Basin contends distinguishes this case from
Kerr - McCee. After its evidentiary hearing Kerr-MGee noved the
trial judge to reopen the record to receive newmy discovered
evidence. Included in the evidence proffered was "a series of
i nternal UMM nenoranda to and from[Dallas] Wl f, which it
asserted, reveal ed that Wl f had been desi ghated as a wal kar ound
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representative in order to facilitate on-goi ng UMM organi zi ng
activities.", 13 FMSHRC at 355. The judge denied the notion to
reopen, finding that the documents merely reveal ed that union
organi zing was taking place and that this was established and
undi sputed at trial.

The Commi ssion's decision in affirmng the trial judge's
denial of the notion to reopen the record in Kerr-MCee
implies that the Conmm ssion also did not consider docunents
i ndi cating that the wal karound desi gnati on was notivated by UMM
organi zing activities to be material. Therefore, | conclude al
t he docunmentation offered to establish the sane conclusion in
this case is irrelevant to its disposition.

In short the black letter law on the issue involved in this
case is the Kerr-MGCee decision. That decision stands for the
proposition that designation of union enployees, including one
whose principal function is to organi ze non-union nines, as
wal karound representatives at a non-union m ne which they are
trying to organize is not invalid per se. That decision is
controlling and | eads ne to conclude that the Secretary is
entitled to summary deci si on

CONCLUSI ON

For the reasons stated herein, | grant summary decision in
favor of the Secretary and affirmcitati on 3589040 and order
nunber 3589101.

Arthur J. Anthan
Adm ni strative Law Judge
(703) 756-6210
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