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FEDERAL M NE SAFETY AND HEALTH REVI EW COWM SSI ON

OFFI CE OF ADM NI STRATI VE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PI KE
FALLS CHURCH, VIRG NIA 22041

SECRETARY OF LABOR, . TEMPORARY RElI NSTATEMENT
M NE SAFETY AND HEALTH . PROCEEDI NG
ADM NI STRATI ON ( MSHA) , :
ON BEHALF OF . Docket No. PENN 94-417-D
W LLI AM KACZMARCZYK, :
Conpl ai nant . WLK CD 94-01

El | angowan Ref use Bank No. 45

READI NG ANTHRACI TE COMPANY,
Respondent

ORDER OF TEMPORARY REI NSTATEMENT

Appear ances: Stephen D. Turow, Esq., O fice of the Solicitor
U S. Departnment of Labor, Arlington, Virginia,
for Conpl ai nant;

Martin J. Cerullo, Esq., Frunkin, Shralow &
Cerullo, P. C, Pottsville, Pennsylvania, for
Respondent .

Bef ore: Judge Anthan
Fact ual Background

W I liam Kaczmarczyk began worki ng for Respondent, Readi ng
Ant hracite Conpany, in Decenber 1976 (Tr. 21-22). He becanme an
electrician with the conpany in 1985, working at the St. N chol as
Breaker and the Ellangowan Refuse Bank (Tr. 23-25). In
Oct ober 1989, Kaczmarczyk injured his back while noving a 300-
pound motor with a bar (Tr. 43). He was on workers' conpensation
from October 1989 to January 1992, except for a 4 1/2 week period
in February 1991, when he unsuccessfully tried to return to work
(Tr. 46-49). On January 8, 1992, after undergoing a cervica
spinal fusion four nonths earlier, Kaczmarczyk returned to work
on light duty (Tr. 49).

Conpl ai nant worked on |ight duty from January 8, 1992 unti
Cctober 15, 1993, when he was placed back on workers'
conpensation status (Tr. 52-53). During this period, he had two
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7-day absences due to recurrence of back pain in July and
November 1992, and a nunmber of shorter absences (Tr. 54-56, 133-
34).

Kaczmarczyk is the treasurer of Local 7226 of the United
M ne Workers of Anerica (UMWor UMM). He is also a m ne
committeeman and safetyman for his local, which represents
Respondent's enpl oyees at the St. Nicholas Breaker (Tr. 33-35).
Anot her UMM | ocal, # 807, represents enployees at the ElIangowan
refuse bank (Tr. 34).(FOOTNOTE 1)

Conpl ai nant served as enpl oyee wal karound representative for
an MSHA el ectrical inspection that was conducted on QOctober 4,
12, and 14, 1993, at the Ell angowan Refuse Bank (Tr. 105-08). On
the | ast day of the inspection, Respondent's safety director,
David Wl fe, questioned the need for M. Kaczmarczyk's presence
during the inspection since Mchael Ploxa, President of Loca
807, was al so serving as a wal karound representative (Tr. 107-13,
268-69) .

The next day, October 15, 1993, Conpl ai nant was i nforned
that he was being put back on workers' conpensation (Tr. 52-53,
122-23). He alleges that this was done in retaliation for his
activities as wal karound representative during the Cctober 1993
i nspection, which resulted in nine citations being issued to
Respondent (Exhibit B to the Secretary of Labor's Application for
Tenporary Reinstatenent).

Respondent contends that Complainant's return to workers
conpensation status was non-retaliatory. Safety Director
David Wl fe, testified that an October 12, 1993, tel ephone cal
fromnurse Andrea Antolick, inform ng himthat Conplai nant
refused to performthe activities of a functional capacity
eval uation (FCE) on Septenber 30, 1993, precipitated a decision
on Cctober 14, to return Kaczmarczyk to conpensation status (Tr.
254-55, 311-16) (FOOTNOTE 2). Respondent al so contends that
recurring reports from supervisors that M. Kaczmarczyk was not
perform ng assigned duties led to this decision (Tr. 350).

FOOTNOTE 1

Conpl ai nant perforned electrical work at El |l angowan
(Tr. 27-28). Local 807 does not represent any electricians (Tr.
173).

FOOTNOTE 2

A later report, not in Respondent's possession on
Oct ober 15, 1993, stated that M. Kaczmarczyk conpleted 2 hours
of testing. He did not conplete the eval uati on because he
requested that testing be term nated due to increased pain and
blurred vision (Tr. 314-15, Exh. R-11).
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Eval uati on of the Evi dence

Pursuant to the procedural rules of the Conm ssion,
29 C.F.R O 2700.45(d), the issue in a tenporary reinstatenent
hearing is limted to whether the mner's conplaint was
frivol ously brought. The Secretary of Labor has the burden of
proving that the conplaint was not frivolous. Although section
105(c) (2) of the Statute and the Commission's rules indicate that
it is frivolousness of the mner's conplaint that is scrutinized
in a tenporary reinstatenment proceeding, the legislative history
of the Act and relevant case law indicates that it is the
Secretary's decision to seek temporary reinstatement that is to
be exam ned. Senate Report 95-181, 95th Cong., 1st Sess. (1977)
at 36; JimWalter Resources, Inc. v. Federal Mne Safety and
Heal th Revi ew Commi ssion, 920 F.2d 738, 747 (11th Cr. 1990).

The | egislative history of the Act provides that the
Secretary shall seek tenporary reinstatenment "[u] pon determ ning
that the conplaint appears to have nerit." The Eleventh Circuit
in JimWalter Resources, Inc. v. FMSHRC, supra, concluded that
"not frivolously brought” is indistinguishable fromthe
"reasonabl e cause to believe" standard under the whistlebl ower
provi sions of the Surface Transportati on Assistance Act
920 F.2d 738, at 747. Further, that court equates "reasonabl e
cause to believe" with a criteria of "not insubstantial or
frivolous" and "not clearly without nmerit" 920 F.2d 738, at 747
and n. 9. | amordering the tenporary reinstatenment of
M. Kaczmarczyk because | conclude that the Secretary's decision
is not frivolous and that it is possible, although far from
certain, that the Secretary could prevail in a discrimnation
proceedi ng.

The timng of M. Kaczmarczyk's return to worker
conpensati on status, one day after his protected activities as an
enpl oyee wal karound representative does provi de sonme basis for
concluding that the two events are related. Donovan v. Stafford
Construction Co., 732 F.2d 954, 960 (D. C. Cir. 1984); Chacon v.
Phel ps Dodge Corp., 3 FMSHRC 2508, 2511 (Novenber 1981).

However, the nexus between these two events is rather weak.

Al t hough the October 1993 MSHA el ectrical inspection was
initiated by an enpl oyee conpl aint, Kaczmarczyk did not file the
conplaint (Tr. 97-98, 178). (FOOTNOTE 3)

FOOTNOTE 3

Al t hough Foreman Vince Devi ne asked Kaczmarczyk who made the
conplaint that led to the October inspection, Kaczmarczyk told
Devine it was not him (Tr. 100-105). There is no reason to
beli eve Devine suspected it was Kaczmarczyk who conpl ai ned about
the presence of water near electrical conmponents in the steam
genny house (Tr. 16-17, 178-79). Devine was present during the
i nspection in which this concern was rai sed and Kaczmarczyk was
not (Tr. 97, Secretary's exhibit 2).
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Additionally, there is nothing in this record to suggest
that anything that M. Kaczmarczyk did as wal kar ound
representative on Cctober 4, 12, and 14, 1993, aroused
Respondent's ire. Al though Respondent received nine citations as
a result of this inspection, there is no indication that
Conpl ai nant's conduct as a wal karound representative was
responsi ble for any of these citations or that his acts or
om ssions as an enpl oyee of Respondent were in any way
contributing factors to the citations (Tr. 277, 301). In
summary, there is virtually nothing in the record to indicate
t hat Respondent woul d have any reason to retaliate against
Conpl ai nant for his role in the Cctober 1993 inspection.

Neverthel ess, there is sufficient evidence suggesting
generalized ani mus towards Kaczmarczyk's safety activities to
meet the "not frivolous" standard in drawing a connecti on between
these activities and his return to workers' conpensation status.
M. Wl fe was not happy to see Kaczmarczyk participating in the
i nspection on October 14, 1993, and chal |l enged the necessity of
his presence. In view of the fact that M chael Ploxa, President
of UMM Local 807, was al so acting as enpl oyee wal kar ound
representative, and the fact that other electricians were
avai l abl e, Wl fe considered Kaczmarczyk's participation
unnecessary (Tr. 175-76, 308).

Mor eover, despite Respondent's contention that the
October 1993 citations gave it no reason to retaliate against
M. Kaczmarczyk, the record does provide a basis for inferring
that the cumul ative effect of MSHA inspections at the nmine did
create a degree of aninus towards Conpl ai nant, which was perhaps
reki ndl ed by the Cctober 1993 citations. Respondent contends
that MSHA inspections and citations are commpn occurrences at its
m ne and that the October 1993 inspection was nothing out of the
ordinary (Tr. 258-260).

Nevert hel ess, something about Respondent's MSHA experience
was clearly bothering Safety Director Wl fe when he partici pated
in a grievance proceeding with Kaczmarczyk on Cctober 18, 1993,
concerning the latter's return to worker's conpensati on status.

It is uncontroverted that Wl fe and Kaczmarczyk got into a heated
argunent over the reasons for this personnel action. It is also
undi sputed that during this argunent Wl fe went into another

room obtained a stack of MSHA citations issued to Respondent
and threw, or placed themon the table (Tr. 128-29, 191-93, 274-
75, 283-93).

According to Kaczmarczyk and Jay Berger, the UMM district
representative at the grievance proceedi ng, Wl fe said sonething
to the effect that these citations were another reason why
Kaczmarczyk was being placed on conpensation (Tr. 128-29, 191-
93). Wl fe's testinony is that the citations he placed on the
tabl e were issued in August 1992 and were largely the fault of
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M. Kaczmarczyk (Tr. 274-278). Wlfe testified that he put the
citations on the table "out of frustration (Tr. 275)," and to
enphasi ze that Respondent would not get as many citations as it
was receiving if all its enployees were capable of doing their
jobs (Tr. 274-75) (FOOTNOTE 4).

At a minimum the record in this regard is inconsistent with
Respondent's contention that it received the COctober 1993
citations with an air of equanimty (FOOTNOTE 5). The anger
di spl ayed at the October 18, 1993 grievance nmeeting with regard
to MSHA activity, coupled with M. Wlfe's [ ack of enthusiasm for
M. Kaczmarczyk's presence at the inspection of October 14, nakes
it inpossible to reject out of hand the Secretary of Labor's
assertions of safety-rel ated ani nus towards Conpl ai nant.

Evi dence tending to rebut retaliation

G ven the evidence above, | find that it is conceivable that
the Secretary of Labor could establish a prim facie case of
retaliation in a discrimnation proceeding. |In such a proceeding

the Secretary would have to establish 1) that M. Kaczmarczyk
engaged in protected activity, and 2) that his return to workers
conpensation was notivated in part by the protected activity.
Sec. ex rel. Pasula v. Consolidation Coal Co., 2 FMSHRC 2786
(Cctober 1980), rev'd on other grounds sub nom Consolidation
Coal Co. v. Marshall, 663 F.2d 1211 (3d Cir. 1981) ( FOOTNOTE 6)

A mine operator may rebut the prima facie case by show ng
that no protected activity occurred, or that the adverse action
was in no part notivated by the protected activity. The operator

FOOTNOTE 4

If Wl fe said, as Kaczmarczyk and Berger testified, that
citations were part of the reason Kaczmarczyk was returned to
wor kers' conpensation, it is difficult to understand how the
August 1992 citations would have | ed Respondent to effectuate
this transfer 14 nonths later. Even accepting Wlfe's version
it is hard to grasp how August 1992 citations would be in any way
relevant to Kaczmarczyk's ability to performlight duty work in
Oct ober 1993.

FOOTNOTE 5

The October 1993 inspection was apparently the first tine
Respondent received as many as nine citations froman MSHA
el ectrical inspection (Tr. 186).

FOOTNOTE 6

Al t hough Respondent may not be required to provide |ight duty
work to its enployees, and nay be entitled to transfer its
enpl oyees fromlight duty to workers' conpensation for a variety
of reasons, Section 105(c) of the Federal Mne Safety and Health
Act prohibits such a transfer if it is done in retaliation for
activities protected by the Act.
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may al so defend by proving that it would have taken the adverse
action for the unprotected activities al one.

Respondent's position is that M. Kaczmarczyk's return to
conpensation status was the result of a non-discrimnatory
application of its light-duty program The decision to return
Conpl ai nant to conpensati on was nade by General Manager
Frank Derrick, in consultation with Safety Manager David Wl fe
(Tr. 338, 344, 349-50).

VWil e both Wil fe and Derrick point to a nunmber of instances
in which Kaczmarczyk was unable to do work assigned to himwhile
on light duty, they are able to conclusively establish only one
whi ch occurred in the two and a half nmonths prior to the decision
to return himto conpensation (Tr. 66-67, 75-76, 203, 238, 322).
The record indicates that Conplai nant had been unable to do job
assi gnments throughout his 21 nonths on |ight duty and does not
concl usively establish non-retaliatory reasons for which the
conpany made an issue of Kaczmarczyk's restricted abilities in
October 1993. Indeed, the record indicates that Conplai nant was
unabl e to do nuch nmore work in 1992 and during the previous
winter than in the fall of 1993 (Tr. 222-23).

Safety Director Wl fe does explain the timng of
Conplainant's return to conpensation status as being due to the
recei pt of informati on on Cctober 12, 1993, that Kaczmarczyk
refused to take a functional capacity exam nation (FCE) on
Sept ember 30, 1993 (Tr. 253-55, Exh. R-10). This is an event
that may ultimately provide a basis for concluding that the
Respondent transferred conpl ai nant to conpensati on status for
non-retaliatory reasons. However, | conclude that the evidence
inthis regard is not so overwhelmng that it makes the
Secretary's case "frivol ous."

First of all, M. Derrick's testinony indicates that
Kaczmarczyk's alleged refusal to take the FCE had little to do
wi th Respondent's decision to put himback on workers
conmpensation (Tr. 349-50). Derrick characterized that
i nformati on as "coincidental” to his decision (Tr. 350).
Secondly, the Secretary has raised a legitimte issue regarding
the extrenely rapid response of M. Wlfe to this information
(Tr. 311-316).

The record shows that M. Wl fe received a call from nurse
Antolick on Cctober 12, reporting that Kaczmarczyk had refused to
take the test (Tr. 311). Although Wl fe knew that Antolick had
no first hand information regarding the FCE on Septenber 30, he
took her account at face value w thout checking the facts with
ei ther Conpl ai nant or the persons who actually adm nistered the
test (Tr. 312-16). Simlarly, although Antolick suggested a
meeting with M. Wblfe, the safety director acted upon the
Cctober 12 phone call wi thout such a nmeeting (Tr. 313).
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G ven the proximty in tine to Conplainant's protected
activities, the Secretary's counsel's posed the follow ng
question which is not satisfactorily answered by Respondent.
"What was the hurry after 21 nonths of him being on light-duty
work? (Tr. 313)" The absence of a fully satisfactory answer
contributes to my conclusion that the Secretary's decision to
seek tenmporary reinstatenment is "not frivolous."

Concl usi on

Havi ng concluded that the Secretary of Labor has net his
burden of proving that his decision to seek tenporary
reinstatenment is "not frivolous,” |I reiterate that the record at
this point indicates that Conplainant's discrimnation case is
not well-supported. The evidence of aninus towards Conplainant's
protected activities, although present, is very weak. There is
consi derabl e support for the proposition that Respondent's I|ight-
duty program was administered in a non-discrimnatory way in
Kaczmarczyk's case (Tr. 246, 264-66, 336-37, 354-57).

Mor eover, General Manager Derrick's testinony that
Conpl ai nant was put back on conpensati on because he was doi ng
| ess than he was capabl e of doing is corroborated by other
evidence in this record (Tr. 346-47, Exhs. R-6, R-10, R-11). One
i ssue that the Secretary nust address in the discrimnation
proceeding on this conplaint is the duration of Respondent's
obligation to keep M. Kaczmarczyk on light duty, if | rule in
his favor.

In Iight of the relative weakness of the Secretary's case,
order tenporary reinstatement with the condition that the
Secretary either file a discrimnation conplaint within 60 days
of this decision or provide conpelling evidence why it is unable
to do so. Gven the state of this record, it would be
i nequitable to require Respondent to tenporarily reinstate
Conpl ai nant for an indefinite period.

Finally, as the purpose of tenporary reinstatenment is to
render the conplainant financially secure during the pendency of
his discrimnation case, Respondent may satisfy this order
t hrough the neans of "econom c reinstatenent," Senate Report 95-
181, 95th Cong., 1st Sess. (1977) at 37, reprinted in the
Legi slative History of the Federal Mne Safety and Health Act of
1977, at page 625. M. Kaczmarczyk's position, including
fi nanci al conpensation and benefits, nust be no worse than it
woul d be had he not been placed on conmpensation status on
Oct ober 18, 1993 (FOOTNOTE 7).

FOOTNOTE 7
Respondent could not, for exanple, recall Conplainant to work
and require himto performtasks which he is incapable of doing.
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ORDER

| hereby ORDER Respondent to reinstate WIIliam Kaczmarczyk
i medi ately. The Secretary of Labor is ordered to file a
di scrimnation conplaint within 60 days of this decision.

Arthur J. Anthan
Adm ni strative Law Judge
703-756-6210

Di stribution:

Martin J. Cerullo, Esq., Frunkin, Shralow & Cerullo, P. C.,
Second Street & Laurel Blvd., P. O Box 500, Pottsville, PA 17901
(Certified Mil)

Stephen D. Turow, Esq., Ofice of the Solicitor, U S. Departnent
of Labor, 4015 Wl son Blvd., Suite 400, Arlington, VA 22203
(Certified Mil)
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