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Bef or e: Judge Hodgdon

This case is before ne on a notice of contest filed by
JimWwalter Resources, Inc. (JWR) against the Secretary of Labor
pursuant to Section 105 of the Federal Mne Safety and Health
Act of 1977, 30 U.S.C. O 815. JWR contests the issuance of Order
No. 2807385 to it on March 30, 1994. For the reasons set forth
bel ow, the order is affirnmed.

This case was heard on July 26, 1994, in Birm ngham
Al abama. Judy Ann McCormick testified on behalf of the
Secretary. Thomas E. McNider and Edward W Gygiel testified for
JWR. The parties have also filed briefs which | have considered
in nmy disposition of this case.

BACKGROUND

This case is a classic exampl e of what happens when al
ternms of an agreenent are not reduced to witing. The essentia
facts are undi sputed, but the conclusions that JWR and the M ne
Safety and Health Adm nistration (MSHA) have drawn from those
facts are widely divergent.
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Early in 1992, JWR subnmitted to MSHA a ventilation contro
plan to be inplemented for all of its longwall m nes, including
the No. 4 Mne. Anong other things, the plan proposed an
alternative nethod for sanpling the respirable dust exposure of
t he desi gnated occupation on the longwall section to that set out
in Section 70.207(e)(7) of the Regulations, 30 C.F.R
0 70.207(e)(7).(Footnote 1) MSHA had, at |east, two objection
to this particul ar proposal

First, MSHA did not agree to determ ning the tinme that
m ners would be permitted to work downwi nd of the shear to be
based on the weight of the dust collected in the sanpling device.
Section K(2) of the plan provided that seven dust punps woul d be
operated for one, two, three, four, five, six and seven hour
intervals during standard operating cycles of the |ongwall and
that the perm ssible downw nd tinme would correspond to the
i nterval sanple which did not exceed 2 ng. of dust. MSHA wanted
the plan to provide for equival ent concentrations as set out in
Section 70.206 of the Regulations, 30 C.F.R 0O 70.206. (Footnote 2) MSHA

Section 70.207(e)(7) states:

(e) Unless otherwi se directed by the District
Manager, the designated occupation sanples shall be
taken by placing the sanpling devices as foll ows:

(7) Longwall section. On the miner who works
nearest the return air side of the |Iongwall working
face or along the working face on the return side
within 48 inches of the corner.

Section 70.206 expl ains:

The concentration of respirable dust shall be
determ ned by dividing the weight of dust in mlligrans
collected on the filter of an approved sanpling device
by the volune of air in cubic nmeters passing through
the filter and then converting that concentration to an
equi val ent concentration as neasured with an MRE
instrument. To convert a concentration of respirable
dust as nmeasured with an approved sanpling device to an
equi val ent concentration of respirable dust as neasured
with an MRE instrunent, the concentration of respirable
dust neasured with the approve sanpling device shall be
mul tiplied by the constant factor prescribed by the
(continued on next page)
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apparently prevailed on this issue because the approved plan

states that the downwind tinme will be adjusted to correspond to
the interval sanple that does "not exceed 2ngnB [sic]." (Gvt.
Ex. 2.)

Secondly, and what has caused the problemin this case, MSHA
did not agree with JWR s interpretation of what Section K(3)(e)
meant when it said that when dust sanpling reveal ed that dust
exposure |l evels upwi nd of the shear were not in conpliance with
the perm ssible | evel of exposure, that the tine that all workers
on the longwall face would be permitted to work would "be
adjusted utilizing the downwi nd exposure tinme in place.” To JWR,
"downwi nd exposure tinme in place" referred to the permi ssible
downwi nd time determni ned under Section K(2) of the plan. (Tr.
108-09.) To MsSHA, "downwi nd exposure tine in place" would be
determ ned by using a conputer formula taking other ingredients,
i ncl udi ng upwi nd exposure |evels, into consideration. (Tr. 49,
98-99.)

The plan for the No. 4 M ne was approved sonetine after June
1992. (Footnote 3) (Gvt. Ex. 2.) Although there were many
di scussi ons between JWR and MSHA concerning the interpretation of
K(3)(e), sonme of which evidently took place after the plan was
approved, MSHA consistently has held to its interpretation of the
pl an. The approved plan, however, contains the original |anguage
for Section K(3)(e) proposed by JWR. There is no evidence that
MSHA comruni cated its interpretation to JWRin witing, nor is
there any evidence that JWR affirmatively agreed, in witing or
otherwise, to MSHA's interpretation

Nevert hel ess, JWR had been furni shed copies of the conputer
program used by MSHA to cal culate the downwind tine no |ater than
August 1992, and was aware of what the programinvolved. (Cont.
Ex. F.) By Decenber 1992, JWR was al so aware that in calculating
the downwi nd tinme, MSHA would not necessarily use all seven

Secretary for the approved sanpling device used, and the
product shall be the equival ent concentration as nmeasured
with an MRE instrument.

There is no evidence, direct or otherwi se, as to when the
pl an was actually approved. Gvt. Ex. 2 does not contain the
standard cover letter fromthe District Manager approving the
plan. No one testified concerning the date the plan was
approved. However, no one disputed that the plan was in fact
approved.
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sanpl es provided for in K(2), but would elinmnate up to two
sanpl es that were out of "progression.” (Cont. Ex. E., Tr. 74-
79.)

At | east once, prior to the order in question, JWR was
issued a citation at the No. 4 Mne for violating its ventilation
control plan with respect the downw nd exposure on the | ongwall
(Tr. 33-4, 37, 127.) JWR apparently did not chall enge MSHA' s
interpretation of the plan with respect to any all eged violations
received prior to the instant one.(Footnote 4)

On March 28, 1994, MSHA notified JWR that the March 23 dust
sanple results for the shear operator showed nonconpliance with
t he applicable dust standard and that, therefore, the
corresponding face tinme for the longwall was "0" hours. |In other
words, the longwall could not be operated. That same day, JWR
subnmitted a supplenental plan to allow the longwall to resune
operations. The plan was approved on March 29.

On March 30, Judy McCormick, an MSHA coal mnine inspection
supervisor, while at the No. 4 Mne, was infornmed by JWR
enpl oyees that the I ongwall had been operated between the tinme
JVWR was notified of the "0" face tine and the tinme the
suppl enental plan was approved. Consequently, Section
104(d) (2) (Footnote 5) Order No. 2807385 was issued to JWR on
March 30. The order cited a violation of Section 75.370(a)(1) of
the Regulations, 30 CF.R 0O 75.370(a)(1), and stated:

JWR s chal l enge to MSHA's di sapproval of this ventilation
pl an, particularly Section K(2), with respect to its No. 5 M ne
was deni ed by another Conmi ssion judge, Jim Walter Resources,
Inc., 16 FMSHRC 851 (Judge Melick, April 1994). That decision is
currently pendi ng before the Comn ssion

Section 104(d)(2) of the Act, 30 U . S.C. 0O 814(d)(2),
provides, in pertinent part:

If a withdrawal order with respect to any area in
a coal or other m ne has been issued pursuant to
paragraph (1), a withdrawal order shall pronptly be
i ssued by an authorized representative of the Secretary
who finds upon any subsequent inspection the existence
in such mne of violations simlar to those that
resulted in the issuance of the w thdrawal order under
paragraph (1) until such time as an inspection of such
m ne di scloses no simlar violations.



~2167
On 3/28/94, the operator was notified via
tel ephone and fax that the "K' sanple results indicated
that the shear operator was in non-conpliance on the
No. #2 Longwal I (MMJ 0200) and the downwind time was O
hours. As a result, the face tinme for the |longwall was
also 0 hours. A plan was approved on 3/29/94
approximately m d day-shift which all owed the | ongwal
to resunme operations in order for sanples to be
collected. On the morning of 3/30/94, it was reveal ed,
through interviews with |ongwall enployees, that at
approximately 10:30 PM on 3/28/94, the #2 longwall did
resume operation in violation of itemK 3.E. of the
approved dust control portion of the current
ventilation plan. The longwall continued to operate
through the ow shift and was then closed on the day
shift on 3/29/94.

(Gvt. Ex. 3.)

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

Section 75.370(a)(1) provides, in pertinent part, that
"[t]he operator shall develop and follow a ventilation plan
approved by the district manager. The plan shall be designed to
control methane and respirable dust and shall be suitable to the
conditions and mining systemat the mne."

In anot her case involving JWR, the Conmi ssion described how
the ventilation plan is supposed to be devel oped and approved.
It said:

The approval and adoption process is bilateral and
results in the Secretary and the operator, through
consul tation, discussion, and negotiation, nutually
agreeing to ventilation plans suitable to the specific
conditions at particular mnes. Zeigler v. Kleppe, 536
F.2d 398, 406-407 (D.C. Cir. 1976); Carbon County Coa
Co., 6 FMSHRC 1123 (May 1984). The process is

flexi ble, contenplates negotiation toward conpl ete
agreenents, and is ainmed at conpliance with mne safety
and health requirenents. Under the approval and
adopti on process, the operator subnmits a plan to the
Secretary who may approve it or suggest changes. The
operator is not bound to acquiesce in the Secretary's
suggested changes. The operator and the Secretary are
bound, however, to negotiate in good faith over

di sputes as to the plan's provisions and if they remain
at odds they may seek resolution of their disputes in
enforcenent proceedi ngs before the Comm ssion. Carbon
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County Coal Conpany, 7 FMSHRC 1367, 1371 (Septenber 1985);
Penn Al l egh Coal Co., 3 FMSHRC 2767, 2771 (Decenber 1981).
The ulti mate goal of the approval and adoption process is a
m ne-specific plan with provisions understood by both the
Secretary and the operator and with which they are in ful
accord. Once the plan is approved and adopted, these
provi sions are enforceable at the mne as mandatory safety
standards. Zeigler, supra at 409; Carbon County, 7 FMSHRC at
1370; Penn All egh.

JimWalter Resources, Inc., 9 FMSHRC 903, 907 (May 1987).
Unfortunately, the process did not work as it was supposed to in
this case.

Clearly, if the provisions of JWR s ventilation plan were
under st ood by both JWR and MSHA and if they were in full accord
in that understanding, this case would not have arisen. Both
parties share the blanme for this. |If MSHA intended to interpret
Section K(3)(e) of the plan as it has, it should have required
that the section be witten in accordance with its
interpretation. If JWR would not agree to that, then MSHA
shoul d not have approved the plan. On the other hand, once JWR
| earned how MSHA was interpreting the section, it was incunbent
on themto notify MSHA imediately if they did not agree to that
interpretation, rather than wait a year and a half and at |east
one citation later to claimthat the interpretation was not part
of their plan.

Based on the facts in this case, | conclude that JWR
viol ated the provisions of its ventilation plan and, thus,
vi ol ated Section 75.370(a)(1) as alleged. This conclusion is
grounded on a finding that JWR acqui esced in MSHA' s
interpretation of the plan. There are two factors which indicate
that JWR acqui esced in MSHA's interpretation.

First, the nethod for sanpling the dust exposure of the
desi gnat ed occupation on the longwall section was not required to
be in the ventilation plan and was, therefore, gratuitous to the
plan. In fact, Section 70.207(e)(7) specifically provides the
met hod for sanpling the Iongwall section and the only alternative
to that nethod is as otherwi se directed by the District
Manager . (Footnote 6) Consequently, since the nmethod of dust
sanpling is not an option with the operator, the district nanager
coul d have rejected that part of the plan out of hand.

The text of Section 70.207(e)(7) is set out in fn. 1,
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Instead, the district manager, apparently as an
accommodation to JWR, considered that section of the plan to
determine if he wanted to "otherwi se direct” JWR s proposed
met hod of sampling. 1In effect, he directed the nethod with
MSHA' s nodifications. Wiile this direction should have been in
writing, at this point, JWR could either have accepted the
nodi fi cations, or sanpled in accordance with Section
70.207(e) (7). Since they continued to operate under the plan
JWR apparently accepted the nodifications.

The second el enent that indicates that JWR assented to
MSHA's interpretation is the time factor. JWR knew by August
1992 how MSHA was interpreting Section K(3)(e) and they knew by
at | east Decenber 1992 that MSHA was not always using all seven
sanpl es submtted to apply the section, yet they apparently did
not hi ng about it. For over a year they continued to submt
mont hly sanples. JWR received at | east one citation for
violating the section and apparently had ot her occasi ons when the
| ongwal | was shut down for a period of time because of the
section, but they did not contest MSHA's interpretation

It was only when JWR received a serious 104(d)(2) order that
t hey suddenly clainmed that the plan was being applied inproperly.
By then, it was too late. JWR had acqui esced in MSHA' s
interpretation and is bound by that acqui escence.

This violation was determnined by the inspector to be
"significant and substantial."(Footnote 7) |In Consolidation Coa
Conpany,

8 FMSHRC 890, 899 (June 1986), aff'd sub nom Consolidation Coa
v. FMSHRC, 824 F.2d 1071 (D.C. Cir. 1987), the Conm ssion held
that "when the Secretary proves that a violation of 30 C.F.R

0 70.100(a), based upon excessive desi gnated occupati on sanpl es

A "significant and substantial" (S&S) violation is
described in Section 104(d)(1) of the Act as a violation "of such
nature as could significantly and substantially contribute to the
cause and effect of a coal or other mne safety or health
hazard." A violation is properly designated S&S "if, based upon
the particular facts surrounding that violation, there exists a
reasonabl e |ikelihood that the hazard contributed to will result
in an injury or illness of a reasonably serious nature." Cenent
Di vi sion, National Gypsum Co., 3 FMSHRC 822, 825 (April 1981).
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has occurred, a presunption that the violation is a significant
and substantial violation is appropriate.”

Al t hough this case involves a violation of Section
75.370(a) (1), not Section 70.100(a), the sanme principle is
involved. By violating its ventilation plan, JWR s nmners were
exposed to excessive dust concentrations. Thus, the reasoning
behi nd the presunption applies as well to this case.

JWR has not presented any evidence to rebut the presunption
that the violation in this case was "significant and
substantial.” Accordingly, | conclude that it was "significant
and substantial .”

MSHA al so characterized this violation as having occurred as
the result of an "unwarrantable failure" on JWR s part.(Footnote 8)
Ms. McCormick testified that it was characterized this way
because:

first this was not the first tinme that this has
happened at the No. 4 mine. Second, the operator was
notified by tel ephone and by fax of the fact that the
shearer [sic] operator sanple . . . was not in
conpliance. Wwen | talked to M. Andrews on the

t el ephone, the safety inspector for the conmpany, we

di scussed the fact that the |ongwall was closed. It
was a conveni ent opportunity for it to come at that
ti me because the longwall was down for maintenance
probl ems anyway. So when the mai ntenance probl ens were
over and they put the |ongwall back to work, we did
feel that it was reckless disregard on their part
because they were well aware of what the plan required
and had been notified that they were in violation.

(Tr. 37-8.)

In addition to this, the evidence indicates that JWR
submtted a supplenental plan to MSHA to permit themto resune

operating the longwall, but started operations before the plan
had been approved. Taken all together, | conclude that JWR' s
FEE—

The Conmi ssion has held that "unwarrantable failure" is
aggravat ed conduct constituting nore than ordinary negligence by
a mine operator in relation to a violation of the Act. Enery
M ning Corp., 9 FMSHRC 1997, 2004 (Decenber 1987); Youghi ogheny &
Chio Coal Co., 9 FMSHRC 2007, 2010 (December 1987).
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conduct in committing this violation was inexcusabl e,
unjustifiable and, therefore, aggravated. Consequently, the
violation resulted fromJWR s "unwarrantable failure.”

ORDER

JWR vi ol ated Section 75.370(a) (1) of the Secretary's
Regul ati ons by not conplying with its ventilation control plan.
The violation was both "significant and substantial" and the
result of an "unwarrantable failure.” Accordingly, it is ORDERED
that Order No. 2804385 is AFFI RVED.

T. Todd Hodgdon
Adm ni strative Law Judge

Di stri bution:

David M Smith, Esq., J. Alan Truitt, Esq., Maynard, Cooper &
Gale, P.C., 1901 Sixth Avenue North, 2400 AnSout h/Harbert Pl aza,
Bi rmi ngham Al 35203 (Certified Mail)

R. Stanley Mrrow, Esq., JimWlter Resources, Inc., P.O Box
133, Brookwood, AL 35444 (Certified Mil)

Wl liam Lawson, Esq., O fice of the Solicitor, U S. Departnent of
Labor, Chanmbers Bl dg., H ghpoint Ofice Center, Suite 150, 100
Centerview Drive, Birm ngham AL 35216 (Certified Mil)

Patrick K. Nakanura, Esq., Longshore, Nakamura & Quinn, 2100
Fi rst Avenue North, Suite 300, Birm ngham AL 35203 (Certified
Mai | )
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