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This proceedi ng concerns a conplaint of discrimnation filed
by the conplainant (WIlliamT. Sinnott, |I) against JimWlter
Resources, Inc. (JWR) pursuant to section 105(c) of the Federa
M ne Safety and Health Act of 1977 (the M ne Act).

On August 23, 1994, JWR filed a Motion for Summary Deci sion
(which | amtreating as a Motion to Dismiss), alleging, inter
alia, that the instant conplaint is barred by the statute of
limtations and by | aches. Subsequently, on Septenber 26, 1994,
t he undersigned i ssued an Order to Show Cause to the conpl ai nant
to explain why his conplaint should not be dism ssed because of
his failure to tinmely file his section 105(c) conplaint with the
M ne Safety and Health Adm nistration (MSHA)

A chronol ogy of the significant events which gave rise to
the instant conplaint is as follows:

July 17, 1989 - Conpl ainant is first enployed by JWR as an
Associ ate Producti on Engi neer

February 12, 1990 - Conpl ai nant pl aced on nedi cal |eave for
treatment of ulcers and nental ill ness.

May 14, 1990 - Conpl ai nant returned to duty.

August 21, 1990 - Conpl ai nant term nated from his enpl oynent
at JWR

February 10, 1991 - Conplainant files a conplaint with the
O fice of Federal Contract Conpliance
Progranms (OFCCP) under the Rehabilitation
Act of 1973, alleging that JWR violated the
nondi scrim natory and affirmative action
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provisions of its federal contract by
term nating hi m because of his handicap
mental illness.

February 12, 1992 - OFCCP mekes an initial finding of "no
violation" in the conplaint he filed under
section 503 of the Rehabilitation Act of
1973.

August 5, 1993 - Conpl ai nant's request for reconsideration is
finally denied by OFCCP

November 29, 1993 - Conmplainant files the instant conplaint with
MSHA al | egi ng that JWR viol ated the
nondi scri m natory provisions of the Mne Act
by terminating himin retaliation for his
refusal to follow a direct order that he
bel i eved was harnful and woul d have pl aced
his Ilife in inmnent danger

March 22, 1994 - MSHA notifies conplai nant that they have
determ ned "no violation" of section 105(c)
of the M ne Act has occurred.

April 28, 1994 - FMSHRC recei ves conpl ai nt at bar

The critical two dates for purposes of this notion are
August 21, 1990, the date of term nation, and Novenber 29, 1993,
the date the section 105(c) conmplaint was filed with MSHA. As
the respondent conplains of in his notion, the conplainant failed
to initiate his conplaint under the Mne Act until sonme 3 years
and 3 nmonths after the alleged discrimnatory activity occurred.

Section 105(c)(1) of the Act prohibits any discrimnation
agai nst a mner, including discharge, because of the mner's
maki ng safety conplaints or his justifiable refusal to perform an
assigned task which he reasonably believes to be unsafe.

In accordance with section 105(c)(2) of the Mne Act any
m ner who believes he has been discharged or discrimnnated
agai nst may, within 60 days of the alleged act of discrimnation,
file a conplaint with the Secretary of Labor. The Secretary is
then required to conduct an investigation and make a deterni na-
tion as to whether or not a violation of section 105(c) has
occurred. If the Secretary determnes that the miner's
al l egations of discrimnation are valid and a violation has
occurred, he is required to file a conplaint on the mner's
behal f with the Comm ssion.
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Pursuant to section 105(c)(3) of the Act, if the Secretary
determines that a violation of section 105(c) has not occurred,
he must so informthe miner, and the mner then has a right to
file a conplaint on his own behalf with the Comm ssion within
30 days of notice of the Secretary's determ nation

Odinarily, when dealing with late-filings of a few days or
even a few nonths, the Conmi ssion has determ ned that the tinme
limts in sections 105(c)(2) and (3) "are not jurisdictional" and
that the failure to nmeet them should not result in dismnssal
absent a showing of "material |egal prejudice.” See, e.g.
Secretary on behalf of Hale v. 4-A Coal Co., 8 FMSHRC 905, 908
(June 1986). However, in that same decision, the Conm ssion also
stated that "[t]he fair hearing process envisioned by the M ne
Act does not allow us to ignore serious del ay. " Here, we
are dealing with an extraordinarily late filing in excess of
3 years. At some point there has to be an outer linmt, if the
60-day rule contained in the statute has any neaning at all

In David Hollis v. Consolidation Coal Conpany, 6 FMSHRC 21
(January 9, 1984), aff'd mem, 750 F.2d 1093 (D.C. Cir. 1984)
(table), the Commi ssion affirmed a dism ssal of a mner's
di scrimnation conplaint filed 6 nonths after his all eged
di scrimnatory di scharge. The Commr ssion stated that "tineliness
guestions rmust be resolved on a case-by-case basis, taking into
account the unique circunstances of each situation," 6 FMSHRC 24.

In that case, the judge bel ow concluded that Hollis knew, or
had reason to know, of his section 105(c) renedies within the 60-
day period follow ng his discharge; but like Sinnott, elected to
seek anot her avenue of relief (the West Virginia Human Ri ghts
Commi ssi on, charging discrimnation against a racial mnority),
before filing his section 105(c) conplaint over 4 nonths past the
Act's 60-day tinme limt.

The Conmmi ssion, reviewing this ALJ finding, stated that:
"We do not believe that Congress. . . intended for us to excuse a
mner's late-filing where the miner has invoked the aid of other
forunms while knowi ngly sleeping on his rights under the M ne
Act." 6 FMSHRC 25.

| should also note that in that case, Judge Melick found
that the fact that Hollis had conpleted two years of coll ege
reflected positively on his ability to understand his rights
under the Mne Act. In the case at bar, the nore so.
M. Sinnott is a college graduate, having received his M ning
Engi neering degree fromthe University of Mssouri-Rolla in My
1988. \While attending the University, he also worked sumer jobs
for various coal conpani es and upon graduation went to work for
Western Fuel s-Utah as an Operations Engi neer prior to his
relatively short stint of enploynent with JWR It is readily
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apparent that he is a man of anple intelligence with experience
in the coal industry. Mreover, he has denonstrated the ability,
wi th assistance of |egal counsel, to pursue another conplex
conpl ai nt concerning this sane enploynent matter with the OFCCP

It should also be noted that M. Sinnott does not claim
i gnorance of the filing requirements of the Mne Act. Rather
M. Sinnott's claimis that his late-filing should be excused
because he did not know why he was discharged at the tine. He
states that at the time of his term nation he believed that he
was bei ng di scharged because of his nental illness and because of
"acting strange.” It was only later, after the OFCCP case was
concluded (and lost) that he canme to believe that he was
di scharged in violation of the Mne Act. The trouble with this
theory as an excuse for late-filing is that it is universal. An
operator rarely (never) puts a mner on official notice that he
is being discharged in violation of the Mne Act or because he
made safety conplaints or because he justifiably refused to
performan unsafe task. As a matter of practice, it is up to the
m ner to know that he has engaged in protected activity and to
suspect, at least, that the adverse action he has suffered, is
sonehow connected with that protected activity. One cannot
expect the operator to provide official notice to the prospective
conpl ai nant that they have just violated the Mne Act as a
precondition to starting the clock running on the 60-day rule.

Under the circunstances, | conclude that M. Sinnott knew or
at | east should have known of his right to file a conplaint with
MSHA under section 105(c) of the Mne Act at the time of his
August 1990 term nation, and that therefore his seriously |ate-
filed conplaint herein cannot be excused for "justifiable
circunstances." The conplaint was filed over 3 years out of
time. Since then, another year has passed. After an
extraordi nary delay of over 4 years since the nmatters conpl ai ned
of occurred, it is highly questionabl e whether the other conpany
enpl oyees who m ght have had some know edge of the events
surrounding M. Sinnott's term nation would have a present
recoll ection of those events. Generally, | find that a 3-plus
year delay in charging the respondent with what specifically it
did or failed to do in violation of the Mne Act is inherently
prejudicial to an operator's ability to defend itself against the
al l egations contained in the conmplaint. It can hardly be
di sputed that JWR woul d have been in a nmuch better position to
i nvestigate and defend against the allegations nmade in the
conplaint had the filing deadline been met by M. Sinnott.
"[E]ven if one has a just claimit is unjust not to put the
adversary on notice to defend within the period of limtations
and. . . the right to be free of stale clains in tine cones to
prevail over the right to prosecute them" Herman v. | MO
Services, 4 FMSHRC 2135, 2138-39 (Dec. 1982) (enphasis added).
In that case, Herman, a senior project engineer, was tern nated
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in April of 1979. He delayed filing any conplaint until March
1980. When he did file, he filed with the Nevada Department of
Occupational Safety and Health, who referred the matter to MSHA
Thus, the discrimnation conplaint in the case was filed 9 nonths
after the expiration of the time period specified in the statute
regarding the filing of such conplaints, i.e., 60 days. The
Commi ssion affirnmed the ALJ's decision, which found no justifi-
abl e circumstances to excuse what they ternmed, "Herman's
egregious delay in instituting this proceeding."

Li ke the miner in Herman, Sinnott's protracted delay in
filing a conplaint with MSHA cannot be attributed to his being
m slead as to or a misunderstanding of his rights under the M ne
Act. And, like the miner in Hollis, Sinnott pursued an alterna-
tive avenue of relief, and not until he lost that claimdid he
file the subject conplaint.

Accordingly, conplainant's initial conplaint filed with MSHA
on Novenber 29, 1993, is found to be excessively stale and will
be di smi ssed herein

ORDER

In view of the foregoing, the conplainant's conpl aint of
di scrim natory di scharge under the Mne Act is found to have been
untinmely filed and on this basis, the respondent's notion to
disnmiss this case is GRANTED and the conplaint is DI SM SSED

Roy J. Maurer
Adm ni strative Law Judge

Di stri bution:

WIlliam T. Sinnott, II, 1302 South Wl nut, Springfield, IL 62704-
36633 (Certified Mail)
David M Smith, Esq., J. Alan Truitt, Esq., Maynard, Cooper &

Gale, P.C., 1901 Sixth Avenue North, 2400 AnSout h/Harbert Pl aza,

Bi rmi ngham AL 35203-2602 (Certified Mil)

Stanley Mrrow, Esq., JimWlter Resources, Inc., P. O Box 133
Brookwood, AL 35444 (Certified Mail)
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