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CERTIFICATION OF INTERLOCUTORY RULING

Before: Chief Judge Lesnick

These consolidated proceedings are before me under section 105(d) of the Federal Mine Safety and Health Act of
1977,30 U.S.C. § 815(d) (Mine Act). Brody Mining, LLC (Brody) filed a Motion for Summary Decision on November 27,
2013.  OnDecember 10, 2013, the Secretary filed a Motion for Partial Summary Decision and Opposition to Brody Mining’s
Motion for Summary Decision. ~ On January 30, 2014, | issued an order denying Brody’s motion and granting the Secretary’s

motion.

Commission Procedural Rule (76)(a)(1)(i) provides that | may certify, upon my own motion, that my interlocutory
ruling of January 30, 2014, involves a controlling question of law and that immediate review by the Commission will materially

advance the final disposition of this proceeding.

The issue addressed in my January 30, 2014 Order is whether the Secretary’s Pattern of Violations rule promulgated
at 78 Fed. Reg. 5056, and effective March 25, 2013, is valid as it was applied by the Secretary's Mine Safety and Health
Administration (MSHA) when itissued a “pattern of violations” notice, Notice No. 7219154, to Brody on October 24, 2013.

My Order concludes that the subject rule is a valid exercise of the Secretary’s rulemaking authority under the Mine Act, meets

the relevant requirements of the Administrative Procedure Act, and does not unconstitutionally
deprive operators of procedural due process rights. Further, my Order holds that with respect to
Brody, the 2013 rule was not applied in an impermissibly retroactive manner.

The subsequent hearings in this case will reach the issue of the validity of the underlying
citations listed in the pattern notice issued to Brody, whether the Secretary has shown through
those citations that a “pattern” existed within the meaning of section 104(e) of the Mine Act, and
further, whether the subsequent 104(e) orders issued to Brody after October 24, 2013 were valid.

Resolution of the threshold issue of whether the regulation on which MSHA relied to issue the
pattern notice was validly promulgated will remove any doubt as to whether the Secretary can
proceed with the bulk of his case. | note that the validity of the pattern of violation regulation is



a question currently before the United States Court of Appeals for the Sixth Circuit in the matter
Nat1 Mining Ass h v. MSHA, Case No. 13-3324. Resolution of the threshold issues before me in
these cross-motions for summary decision in this matter is thus not only important for the
resolution of the above dockets, but will also provide guidance to the Secretary and the regulated
community as to the extent the rule may be used in future enforcement actions.

In light of the foregoing, pursuant to Commission Procedural Rule 76(a)(1)(l), 29 C.F.R.
§ 2700.76(a)(1)(1), the Order of January 30, 2014 confirming the validity of 30 C.F.R. Part 104,
as promulgated at 78 Fed. Reg. 5056 and as applied to Brody Mining, LLC in the above dockets,
is certified for interlocutory review.

/s/ Robert J. Lesnick
Robert J. Lesnick
Chief Administrative Law Judge
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