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St atenent of the Proceedi ngs

These consol i dat ed proceedi ngs concern notices of contest
filed by Brushy Creek Coal Conpany (Brushy Creek), pursuant to
Section 105(d) of the Federal M ne Safety and Health Act of
1977, challenging the legality of seven (7) section 104(a)
citations issued at the mne on March 29 and 30, 1994, in the
course of a MSHA ventilation inspection. The civil penalty cases
concern proposed assessnents filed by the Secretary agai nst
Brushy Creek for the alleged violations. Consolidated hearings
were held in Evansville, Indiana, and the parties filed post-
hearing argunents that | have considered in the course of ny
adj udi cati on of these nmatters.

| ssues

The i ssues presented in these proceedi ngs are whet her the
cited conditions or practices constituted violations of the
cited safety standards, whether the alleged violations were
"significant and substantial" ("S&S"), and the appropriate
civil penalties to be inposed for the violations, taking into
account the penalty criteria found in section 110(i) of the Act.

Addi tional issues raised by the parties are identified and
di sposed of in the course of these deci sions.

Appl i cable Statutory and Regul atory Provi sions

1. The Federal Mne Safety and Health Act of 1977,
30 U.S.C. " 301, et seq.

2. Sections 104(d), 105(d) and 110(a) and (i) of the Act.

3. 30 CER " 75.332(a)(1), 75.334(a)(1), 75.370(a)(1),
75.380(f) (1), 75.503, and 75.507-1.

4. Comm ssion Rules, 29 CF. R " 2700.1, et seq.

Sti pul ati ons

The parties stipulated to the follow ng (Joint Exhibit-1;
Tr. 10-12):

1. The Federal M ne Safety and Health Revi ew Comm ssi

2. Brushy Creek and its mnes are subject to
the M ne Act.

3. At all relevant tines to these proceedi ngs,
Brushy Creek owned and operated the Brushy Creek M ne,



a bitum nous coal mne located in Galatia, Illinois.
4. Brushy Creek's operation affects interstate conmmer ce
5. The subject m ne produced 1, 123,941 tons of bi t um nc

6. Brushy Creek produced 2,614, 239 tons of
bi tum nous coal at all of its mnes fromJanuary 1,
1993 t hrough Decenber 31, 1993.

7. The subject citations were properly served
by duly authorized representatives of the Secretary of
Labor upon agents of Brushy Creek on the dates indicated
t herei n.

8. The subject citations may be admtted into
evi dence for establishing their issuance, and not for
the truthful ness or rel evancy of any statenments asserted
t herei n.

9. The exhibits to be offered by Brushy Creek
and the Secretary are stipulated to be authentic but no
stipulation is nmade as to their relevance or the truth
of the matters asserted therein.

10. The proposed penalties for each citation wll
not effect Brushy Creek's ability to continue in business.

11. Brushy Creek denonstrated good faith by
abating the cited violations.

12. The certified copy of the MSHA Assessed
Violations History (Joint Exhibit 3) accurately

reflects the history of the subject mne for two years
prior to March 29, 1994.

Di scussi on

Docket Nos. LAKE 94-168-R and LAKE 94- 250

Section 104(a) "S&S' Citation No. 4260292, issued on
March 29, 1994, by MSHA Staff Engi neer Jeffery Wrth, cites
an alleged violation of 30 CF. R 75.332(a)(1), and the cited
condition or practice states as foll ows:

Return air is flowng out of the old 5-B worked
out panels/roons and is traveling inby to the
#5 unit produci ng conti nuous m ner section,
MMJ005. This air is flowng into the old
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5-B wor ked out panel s and continues on inby
after exiting the worked out area to the pro-
duci ng section. This is the same split of air
and is not intake air.

Docket Nos. LAKE 94-171-R and LAKE 94- 251

Section 104(a) "S&S' Citation No. 4260295, issued on
March 29, 1994, by M. Wrth, cites an alleged violation of
30 CF.R 75.507-1, and the cited condition or practice
states as foll ows:

The ol d 5-B worked out panel (return air) is
being traveled with non-perm ssible equi pnment -
golf carts, etc. Golf carts are present in the
wor ked out area at the tinme of inspection. Air
quality in this worked out area was found to be
as follows: nethane 1.9% and oxygen at 18.8%
in an area 4 entries wde and 23 X C | ong.

Docket Nos. LAKE 94-173-R and LAKE 94- 250

Section 104(a) "S&S' Citation No. 4266732, issued on
March 29, 1994, by MSHA I nspector Janes Hol |l and, cites an
all eged violation of 30 CF. R " 75.334(a)(1), and the cited
condition or practice states as foll ows:

A wor ked out area was not ventilated to nove
met hane into a return air course or to the
surface. Evidence of 1.9% CH4 and 18. 8% 0/ 2
was present.

Docket Nos. Lake 94-174-R and LAKE 94-459

Section 104(a) non-"S&S" Citation No. 4266733, issued on
March 29, 1994, by M. Holland, cites an all eged violation of
30 CF.R " 75.380(f)(1), and the cited condition or practice
states as foll ows:

The current of air used to ventilate the primary
escapeway for the No. 5 unit |ocated in Sout hwest
Mai ns was not ventilated with intake air.

Docket Nos. LAKE 94-175-R and LAKE 94- 250

Section 104(a) "S&S' Citation No. 4260297, issued on
March 30, 1994, by M. Wrth, as a section 104(d)(1) citation,
and subsequently nodified on April 28, 1994, to a section 104(a)



citation, cites an alleged violation of 30 CF.R " 75.370(a)(1),
and the cited condition or practice states as foll ows:

The continuous m ner was observed cutting/

| oadi ng coal fromthe working face with very
little air novenent behind the line curtain.

The anenoneter would not turn in all the area
behind the Iine curtain indicating that the
velocity was | ess than 50 feet per mnute (fpm

in much of the area behind the line curtain. A
velocity of 50 fpmwould result in a volunme of
about 1,000 cubic feet per mnute at the end of
the line curtain. Wth the machi ne nounted
scrubber not in operation the blades on the
anenoneter would not turn at all. A nethane

test taken in this working place when m ning
ceased indi cated nethane present at a | evel of
0.4% This producing section has been back in
this area since 3/28/94. The operator pulled

out of this producing section during April, 1993
due to large anounts of nethane m grating through
the bottonms from an abandoned mi ne | ocated approxi -
mately 90 feet to 120 feet directly below this
area. The ventilation plan approved by the district
manager on 6/18/93 requires 6,500 cfmof air to be
mai ntai ned at the end of the line curtain at al
tinmes the machine is cutting or |oading coal on

| ong cuts using renote control.

Docket Nos. LAKE 94-176-R and LAKE 94- 250

Section 104(a) "S&S' Citation No. 4261610, issued on
March 30, 1994, by MSHA M ning Engi neer Mchael A Bird, as a
section 104(d)(1) order, and subsequently nodified on April 28,
1994, to a section 104(a) citation, cites an alleged violation
of 30 CF.R " 75.370(a)(1), and the cited condition or practice
states as foll ows:

The approved ventilation plan was not being
conplied with on the #5 unit (MMJ005). The
ventilation plan states that on I ong cuts using
renote control mners the line curtain wll be
mai ntained to within 40 feet of the deepest
penetration of the face. The line curtain
measured sixth-six feet fromthe deepest
penetration in the nunber six entry were [sic]
coal was being cut and | oaded. Wen the m ner
operator was asked he stated that the maxi mum



curtain was 40 feet. This producing section
has been back in this area since 3/28/94. The
operator pulled out of this producing section
during April, 1993 due to |arge anmounts of
met hane m grating through the bottons from an
abandoned m ne | ocated approximately 90 to
120 feet directly below this area.

MSHA' s Testi nony and Evi dence

Jeffery Wrth testified that he has worked for MSHA for
two years and seven nonths as a district staff mning engineer.
He received a B.S. degree in mning engineering in 1982 from
Southern Illinois University, Carbondale, and started working
in mnes upon graduation. He attended MSHA's 13-week training
program at the M ne Acadeny in Beckley, West Virginia, attended
additional classes in ventilation, and has had on-the-job
training wth MSHA. He is a nenber of the Society of M ning
Engi neers, has served as a district instructor in mne disasters,
hol ds Kentucky m ne foreman and shot firers papers, Illinois
m ne manager's papers, and has 10 years of m ning experience
(Tr. 34-40).

M. Wrth stated that his MSHA duties include assisting
m ne operators with ventilation plans, review ng such pl ans,
and conducting ventilation reviews. He also conducts mne site
i nspections on the average of two days a week and the inspections
are usually ventilation oriented.

M. Wrth identified Ctation No. 4260292, and expl ai ned
that it was issued during a "ventilation saturation inspection”
conducted by six MSHA inspectors (Tr. 45). He stated that there
was a nethane problemat the mne and that nethane was |iberating
fromthe mne floor froman old seal ed and abandoned Peabody
No. 47 mne |ocated 90 feet bel ow and m grating through the
Brushy Creek Mne (Tr. 46-47).

M. Wrth confirned that the conditions described in the
citation area were accurate, and he believed that it was
reasonably likely that an injury or illness would occur for
the follow ng reasons (Tr. 48):

A Basically, because the air was entering an
extensi ve worked-our area, and it wasn't being
properly exam ned, and there was an area in this
wor ked-out area that was approximately a third of
a mle long, a body of nethane present that we
found upon wal king this area that was hanging in
there, and there was no air novenent in that air
area. It would be very easy for the contam nated
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air in this wirked-out area to enter the producing
section.

Q So, what hazard did you identify as being
reasonably likely to contribute to an accident or
an illness?

A The fact that the Nunber 5 unit was not being
ventilated with a separate split of fresh or intake
air. In fact, the Nunber 5 unit was being ventilated
wWth contam nated return air that was exiting the

ol d 5-B worked-out panels.

M. Wrth explained that the gist of the violation is that
air that was used to ventilate the old worked-out panels was
t hen coursed out of those areas and was used to ventilate the
coal producing faces on the section before going into the
return air course and exiting the mne (Tr. 49-50). He further
expl ained that clean ventilation air on a separate split should
have been used to ventilate the producing section, rather than
using the air that had swept over the old worked-out area
(Tr. 50).

M. Wrth stated that he based his "S&S" determ nati on on
the fact that nethane was being |iberated fromthe old Peabody
M ne and mgrating through the respondent's m ne, and the worked-
out area was not being properly pre-shifted or exam ned weekly
(Tr. 53-54).

M. Wrth stated that he made a finding of noderate
negl i gence because the respondent was in the process of sealing
up the worked-out area and knew that it was a worked-out area and
not an air course. He stated that an air course is not sealed
and a worked-out area is seal ed because "you're pulling out of or
have pulled out of that you have no intention of going back into"
(Tr. 54). He defined a "worked-out area" as "an area where
m ni ng has been conpl eted, whether pillared or nonpillared, and
it does not include an intake or return air course,”" and al so
referred to the definition found in section 75.301 (Tr. 55-56).

Referring to a mne map of the cited area, referred to as
the 5-b panel (Exhibit G2), M. Wrth explained that an "active
area," as opposed a worked-out area, "is where you're either
setting up mning equi pnent for a nechanized mning unit, you're
recovering mning equi pnment, you' re pulling out of the area, you
still have the equipnment you're recovering, or its a mechanized
mning unit" (Tr. 59). He stated that when he traveled the cited
area there was no coal production in progress, no coal producing



equi pnent, no power, and no continuous mning unit in operation
(Tr. 59-60).

M. Wrth pointed out the |ocation where the seals were
bei ng constructed, and he stated that when he entered the area
two seal fornms had been constructed and were ready for pouring,
and five men were working constructing additional fornms to close
off the entire area permanently (Tr. 61). He further explained
as follows (Tr. 62):

JUDGE KOUTRAS: |f those seals had been
conpl eted before you got there, would we have
this case?

THE W TNESS: No.
BY MS. KASSAK:
Q Way is that?

A Because this area woul d have been seal ed
up, and there is no access. Once an area like this
is sealed up, there is no access to get back in here.
The intake air would have fl owed down this air course
here, past thee seals which would have been required
to be pre-shifted, then continuing on to the
produci ng section right down here.

M. Wrth confirmed that coal was bei ng produced on the
No. 5 Unit. He confirned that he wal ked the perineter of the
wor ked-out area to the areas of deepest penetration and found
no dates, tinmes, or initials, or evidence that a weekly exam -
nati on was bei ng conducted pursuant to section 75.364 and he
issued a citation for that (Tr. 64).

M. Wrth stated that stoppings were present along the
wor ked- out area where the panels had been rooned, and he observed
a |l ow area where permanent ventilation control devices were in
the process of crushing out. Wen the inspection party passed
t hrough a personnel door in a stopping, all of their nethane and
air nmonitoring testing instrument alarns went off indicating that
there was a problemw th | ow oxygen and hi gh nethane, and this
was substantiated with bottle sanples. Snoke tube tests
i ndicated no air novenent, with oxygen levels at 18.8 percent and
met hane levels up to 1.8 percent, and he marked these areas on
the mne map (Tr. 66-67). The oxygen | evel was bel ow normal and
t he net hane | evel was higher than the 1.0 percent allowed in an
active working section. There is no specific nmethane limt in a
wor ked- out area, "until you get close to an expl osive range, and
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then there is a problemw th i mm nent danger"” (Tr. 68). He would
not have expected 1.8 nethane if the area were properly
ventilated (Tr. 70). He confirnmed that it took approxi mately
four and one-half hours to wal k the worked-out area in question
(Tr.73). He also confirmed that the respondent was required to
exam ne the worked-out area weekly to the furthest point of
mning in each area, and that would be in the corners. An intake
air course is required to be pre-shifted pursuant to section
75.360 (Tr. 76).

M. Wrth defined "return air" as "air that has ventil ated
a worked-out area or has ventilated the last place in a working
section” (Tr. 83). He confirned that return air was fl ow ng out
of the old 5-B worked-out panels and roons and was traveling inby
to the No. 5 Unit producing continuous m ner section MMJ 005, and
ventilating that area (Tr. 83-84). 1In his opinion, a separate
split of intake air should have been used to ventilate the coal
produci ng area, and the return air com ng out of the worked-out
panel shoul d have been coursed out through an overcast across the
intake entry (Tr. 84-85).

In further explanation of why he believed section
75.332(a)(1) was violated, M. Wrth stated as foll ows
(Tr. 86-88):

THE W TNESS: This is the case because the
air that is entering the worked-out area is
traversing through the worked-out area and is
continuing on to the producing section. The
produci ng section does not have a separate split

of fresh intake air. 1It's being ventilated with
return air that's com ng out of the worked-out area.
JUDGE KOUTRAS: | f that seal had been in place,

t hen the working section and that working area and
produci ng section woul d have been ventilated by the
intake air comng in, correct?

THE W TNESS: Correct. |f that had been seal ed
of f --

JUDGE KOUTRAS: But since it was diverted and went
t hrough that area where they were constructing the sea
was being used to ventilate that area, your position or
MSHA' s position is that that becane return air.

THE W TNESS: Correct.

JUDGE KOUTRAS: And when it got back down and back
coursed down in the working face, it was still return
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THE W TNESS: That's right.
BY MS. KASSAK:

Q Can return air ever becone intake air?

A No. | nt ake can becone return but return
can't becone intake. It doesn't work that way.
* * * *

Q And the only air to that working section
was that com ng out of the worked-out area?

A The only air to ventilate those working faces
on that unit was com ng out of that worked-out area.

Q You saw no split to provide for fresh intake
air?

A There were no splits present.

M. Wrth believed the cited condition was hazardous because
in an area that is not exam ned, "you don't know what's goi ng
on," and oxygen may drop and nethane may rise, which was in fact
the case. Also, a roof fall would cause permanent ventilation
control devices to fail, and the air containing the nethane would
mgrate to the coal producing faces where mners are worKking
(Tr. 89). He confirned that the nethane |evels he found would
not result in a citation if the area were considered a worked- out
area, but if it is considered an intake air course, nethane in
excess of 1.0 percent would be a violation (Tr. 94). He con-
firmed that a golf cart he observed in the work-out area was an
ignition source, and he issued a citation for this (Tr. 95).

On cross-exam nation, M. Wrth confirnmed that he was not
aware that the cited 5-B area was there prior to the day of his
i nspection. He was told how the 5-B area was being ventil ated
whil e he was on the m ne surface and was shown the mne map as
it was that day and he knew where the area was when he arrived
underground (Tr. 103-104). He explained his route of travel and
confirnmed that he was acconpani ed by conpany representative Gene
Cul pepper who was riding a golf cart. M. Cul pepper was on one
side of the permanent ventilation devices, and M. Wrth and the
uni on wal karound representative were on the other side (Tr. 106).
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M. Wrth stated that his nmethane detector did not go off
while wal king the area prior to going through the personnel door
(Tr. 108-109). He confirned that a stopping line ran through the
area in question, even though it is not shown on map Exhibit G2
(Tr. 111). M. Wrth confirnmed that he has Illinois state m ne
manager papers, but was not current on the requirenments of state
| aw, and believed that an intake air course and return seals
need to be exam ned 24 hours prior to a shift under state | aw
(Tr. 112). He confirnmed that there were no seals in the cited
5-B area, but they were being constructed at the nouth, and once
conpleted, they were required to be pre-shifted prior to any work
in that area (Tr. 113).

M. Wrth stated that as he entered the cited area with
M . Cul pepper, they passed through a pair of open air |ock
equi pnent doors. A scoop was being pulled through the doors and
both sets were open because the scoop was too long, and M. Wrth
comented to M. Cul pepper, "aren't those doors supposed to be
cl osed?" (Tr. 115). M. Cul pepper replied, "yes," and closed the
doors after the scoop passed through (Tr. 16).

M. Wrth stated that he noticed red reflectors while
wal ki ng the area with M. Cul pepper, and M. Cul pepper told him
that red reflectors indicated "return air," but stated that he
did not know why they were in the area. M. Wrth observed no
one changing any markers (Tr. 123). He further stated that
M. Cul pepper took the position that the cited area was an
intake air course (Tr. 130).

MSHA Supervi sory M ning Engi neer Mark Eslinger testified
that he reviewed M. Wrth's "S&S" findings in connection with
Ctation No. 4260292, and that he agreed with them (Tr. 135). He
stated that he was in the mne nine nonths earlier in a different
area and was concerned with the nethane com ng through the fl oor.

When he was there with M. Wrth, it was only the second day of
m ni ng, and he was concerned that once mning started up again,
met hane woul d again cone up through the floor. He also confirned
that he found nmethane in the worked-out 5-B floor area, and it
could travel to the working section at any tinme (Tr. 134-137).

M. Eslinger stated that in approximately April, 1993,
m ning ceased in the 5-A active working area and the equi pnent
was pulled back in order to mne the presently worked- out
5-B area. Mning then stopped in that area, the seal con-
struction was started, and mning resuned in the 5-A area
that was mned earlier in 1993 (Tr. 141).

M. Eslinger stated that .4 and .5 percent methane was
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found at the faces of the active coal producing area and there
was sufficient air quantity sweeping those faces. The oxygen
was sufficient and there was no evidence of any carbon nonoxi de
(Tr. 145-146). He agreed that all of the air sweeping the
wor ki ng faces "was up to snuff,” and even though the air was
within legal limts, once it ventilates the worked-out area it
is return air, and it can not be used to ventilate the working
faces (Tr. 147).

On cross-exam nation, M. Eslinger could not recall if the
m ne was placed on a 5-day spot inspection schedule after
January, 1994, and he stated that such scheduling is done by
the MSHA field office (Tr. 152). He confirned that his nethane
detector was set to go off at 2.5 percent nethane, and when he
went through the permanent stopping doors in the 5-B area, it
sounded, but it did not do so prior to that time (Tr. 154). He
confirmed that the highest nethane reading at the working face
was five tenths (Tr. 155).

M. Eslinger stated that all of the air |eaving the worked-
out area would be return air that would be coursed out of the
mne. Since the air had entered and ventil ated the worked- out
area, and was then used to ventilate the faces where m ning was
taking place, it was return air (Tr. 158). He stated that there
was nothing in the mne ventilation plan that would all ow t he
respondent to do what it was doing and that the mandatory
sections of the regul ations, and not the ventilation plan, are
applicable in this case (Tr. 159).

| nspector Wrth confirnmed that he issued Citation
No. 4260295 (Tr. 162). He stated that the exceptions noted in
section 75.507-1, paragraphs (b) and (c), do not apply to the
cited conditions.

M. Wrth confirmed his gravity finding of "reasonably
likely," and identified the hazard as the non-perm ssible
golf cart driving through the worked-out area that was not
being properly ventilated in that there was no air novenent,
and where a body of nmethane was present. Based on these
conditions, he concluded that if work had been allowed to
progress, it was very likely that an explosion would occur
because the golf cart was an ignition source, and it would
be driven into the nmethane, which constituted an odorl ess
and tasteless fuel for an explosion. He identified the driver
as Cene Cul pepper, the respondent's representative who was
acconpanyi ng himduring his inspection.

M. Wrth confirmed that once he determ ned that the area
was a wor ked-out area, he took action to keep the golf cart

12



out (Tr. 165-166). He confirned that the | ocation of the golf
cart when he observed it was outby the |ast open crosscut and
he marked the location with a circled "GC' on the m ne nap
(Exhibit 0-2). He confirnmed that the golf cart area was being
ventilated by return air, and stated that the golf cart is non-
perm ssi bl e per se and the respondent’'s counsel conceded that
this was the case (Tr. 170). M. Wrth confirnmed that he did
not inspect the golf cart (Tr. 171).
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On cross-exam nation, M. Wrth stated that in the course
of his inspection, he observed two golf carts in the worked- out
area at two different tinmes, and he observed M. Cul pepper on
one of themat the end of the evening. He did not observe the
vehicle serial nunber and did not know if M. Cul pepper drove
nore than one cart (Tr. 174).

M. Wrth believe that M. Cul pepper drove the golf cart
out and he allowed himto do it after the cart was pushed out
of the edge of the body of nethane. M. Wrth tested the nethane
before the cart was started, and it was bel ow the perm ssible
[imt (Tr. 177). He had not yet witten the citation at that
time and the golf cart was not taken out of service (Tr. 180).

M. Eslinger testified that he is enployed by MSHA as a
ventilation supervisor. He holds a college degree in civil
engineering and is a registered engineer in the State of |ndiana.

Hi s duties include the supervision of five ventilation
i nspectors and eval uati ng and approving mne ventilation plans.
He al so served on an MSHA comm ttee that rewote the ventilation
regul ations, including the ones in issue in these proceedi ngs
(Tr. 195-197).

M. Eslinger confirmed that he supervised a saturation
and ventilation inspection of the mne and five inspectors were
under ground inspecting different mne areas. He acconpanied
| nspector James Hol | and during the evening shift inspection on
March 29, 1994, and he identified a copy of Citation No. 4266732,
issued by M. Holland. The citation reflects that there was
1.9 percent nethane and 18.8 percent oxygen present in the cited
wor ked-out 5-B area (Tr. 199). M. Eslinger stated that as he
and M. Holland were | eaving the 5-B area they went through a
personnel door and their nethane and air instrument CMX 270
detectors sounded and recorded the readings reflected in the
citation. In addition, M. Eslinger used snoke tubes, and
| nspector Wrth took bottle sanples, to confirmtheir findings
(Exhibit G3; Tr. 200-201).

M. Eslinger confirmed that M. Holland cited a violation
of section 75.334(a)(1), which requires worked-out areas to be
ventilated so that nethane air m xtures and ot her gases and dust
funes are continuously diluted and routed into a return air
course or to the mne surface. He explained that "continuously
diluted" neans that there is air novenent that takes out gases to
a return air course and to the mne surface. He confirnmed that
he could find no air novenent in the area in question and when
he used a snoke tube, "the snoke nmushrooned up into the air and
just stayed there; did not nove" (Tr. 202). He further confirned
that he personally observed the conditions in question (Tr. 203).

14



M. Eslinger believed that the cited conditions presented a
hazard because the | ack of air novenent indicated that the area
was not being ventilated and the nethane was buil ding up and the
oxygen was bei ng depleted. The nethane could rise to an expl o-
sive level and could be ignited, and it would al so nove towards
t he working section where mning was taking place. He agreed
with M. Holland' s "S&S" finding (Tr. 204-205).

M. Eslinger agreed with M. Holland' s "noderate" negligence
finding and he confirned that he discussed the citation with
M. Holland and agreed that it accurately reflects the conditions
that he (Eslinger) personally observed (Exhibit G5; Tr. 207).

On cross-exam nation, M. Eslinger explained what was done
to termnate the cited conditions and indicated that certain
man doors were opened up to allow air to circulate through the
area in order to dilute the nethane. He marked the | ocations
of the doors on map Exhibit 0-2, as part of his explanation, and
believed that nore than five doors were opened (Tr. 214-220).

M. Eslinger described the ventilation in place as "a very
unusual ventilation arrangenent” in that when he initially saw
it on a map be remarked that "we've got a worked-out area that's
being ventilated and the air is going to the faces" and he al so
found that the neutral area was not ventilated (Tr. 222).

M. Eslinger confirmed that he found the poor quality of
air in the area between the stoppings in the worked-out 5-B area.
Since he detected no air novenent there, he concluded that there
was no continuous dilution and routing of the air into a return
air course (Tr. 229-232).

M. Eslinger confirmed that he did not test the air in the
bottom "bottl e" shaped area surrounded by red stopping |ines, as
shown on Map Exhibit 0-2. However, after wal king through the
area and passing "the neck of the bottle," he found that the air
quality inmproved (Tr. 235-36).

M. Eslinger stated that the cited standard requires the
air to be "continuously diluted,” neaning "all of the tinme" in
a worked-out area so as to continuously nove the nethane. He
further stated (Tr. 241):

Q So, as long as you found one pl ace,
where there was no novenent, as you've testified
with the snoke tube and the cloud of snoke just
hangs there, that's one place in the worked- out
area where you know there was no air novenent?
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A Yes. We determ ned that throughout this
one bottle, as I'mcalling it, there was no air
novenent .

Q How much of an area is that bottle?

A M. Wrth alluded to it before, it's
about one-third of a mle by 240 feet, 250 feet;
what ever .

M. Eslinger confirmed that he took no anenoneter readings
because "it would not turn in that | ow velocity" (Tr. 243). He
confirmed that the air exiting in the worked-out area in question
has to pass by the working section to get out to the return air
course and out of the mne (Tr. 244).

M. Eslinger confirmed that Citation No. 4266733 was
i ssued by I nspector James Hol | and because the cited primary
escapeway was ventilated with return air rather than intake
air. (M. Holland was unavail able for the hearing because of a
"severe back problem") M. Eslinger acconpani ed himduring his
inspection (Tr. 9). M. Eslinger stated that the cited condition
viol ated section 75.308(f)(1), and al though there was anot her
escapeway that was ventilated with intake air, since there was a
belt init, it could not be the primary escapeway.

M. Eslinger stated that m ne nanagenent designates the

primary and alternate escapeways and marks themw th reflectors.
He confirnmed that he was with M. Holland and observed the

primary escapeway area and agreed that it was being ventil ated
wWth return air. He determned that the air was return air by
wal king the air course that was bringing air to the unit back to
the point where it entered the worked-out area where the previous
citations were issued, and "the air that was what the operator
wi shes to call intake was under our determnation return air"
(Tr. 258). Referring to a mne map, Exhibit G2, he identified
and | ocated the "primary escapeway"” as the "air course here on
the right side of the main southeast main was designated as their
i nt ake escapeway, *** or | call it the intake; it's the primary
escapeway"” (Tr. 258).

M. Eslinger stated that the primary escapeway was desi g-
nated with colored reflectors, it was required to be shown on the
map of the unit, and enpl oyees should be instructed on the escape
route (Tr. 259). He explained that he and M. Hol |l and wal ked
down the escapeway in the opposite direction fromwhere m ning
was advanci ng and when they reached the old 5-B worked-out area,
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they turned into it. The markings in the worked-out area were a
different color, but he could not recall the color (Tr. 261).

M. Eslinger believed that managenent intended to renove
sone stoppings once the seals at the worked-out area were com
pleted, and this would allow travel "straight right out of the
mne" (Tr. 261). However, at the tine of the inspection, the
seals were not installed and the stoppings were in place. Under
t he circunstances, the nen would have to travel a circuitous
t hree-and-one half mle route around the stoppings to get out
of the mne (Tr. 262-265).

M. Eslinger agreed with M. Holland' s "noderate" negligence
finding. He also agreed with the non-"S&S" gravity finding
(Tr. 265-266).

On cross-exam nation, M. Eslinger stated as follows
(Tr. 269):

Q Thank you. You've heard the discussions
here with respect to whether this is an intake air
course or whether it's a worked-out area?

A. Yes.

Q If it's an intake air course, then this
citation wouldn't stand; is that correct? Then,
the primary escapeway woul d have been ventilated with
i ntake air?

A. That's correct.

Q But, if it's a worked-out area, | guess it
woul d have to stand in your opinion?

A That's correct, because they did not have an
escapeway ventilated with intake air that didn't have
a belt. The other one was intake air, but it had a belt.

M. Eslinger confirmed that after the seals were conpl eted,
the cited escapeway air course becane intake air and the citation
was termnated. Prior to the sealing, however, the escapeway
was being ventilated with return air and this did not neet the
definition of primary escapeway (Tr. 270).

M. Eslinger stated that he did not review the mne file and
that the mne map he had on file in his office did not show the
ventilation arrangenment shown on the exhibit and the escapeways
were not marked. He was not certain about the reflector colors,
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and stated that managenent was hoping to conplete the seal work
in two weeks and "we wouldn't catch it" (Tr. 274).

M. Eslinger stated that if anyone working at the face
wanted to | eave the mne by using the primary desi gnhated escape-
way up one of the two entries shown on the map, they would have
encountered the concrete bl ock stopping walls and woul d have had
to turn into the worked-out area and gone through several man
doors to end up in the intake escapeway (Tr. 277).

M. Eslinger characterized the ventil ated worked-out area
as "a classic wirked-out area.” He stated that m ning was
conpleted (Tr. 282, 285). He confirnmed that managenent did not
submt a ventilation plan show ng the nethod of ventilating the
wor ked- out area as shown on the maps in question (Tr. 285). He
reviewed the ventilation mne map at the tinme of the inspection
and it showed m ning taking place in the worked-out area and the
ventilation schenme on that map was sufficient because it showed
that mning was going on (Tr. 286). He further explained as
follows (Tr. 287):

JUDGE KOQUTRAS: Do you think by starting
construction on that seal that it was the intent of
the operator here to permanently seal that area and
abandon it and never go back to m ning there again?

THE W TNESS: Right. They were never going to
go back. And you only seal a worked-out area. It
says a worked-out area has to be either sealed or
ventilated. By their own adm ssion, to ne, when they
built seals, they were admtting this is worked up
we're done, we're conplete.

| nspector Wrth confirnmed that he issued Ctation
No. 4260297, citing a violation of section 75.370(a)(1),
and he explained as follows (Tr. 292-293):

Q Can you tell us the gist of the citation
wi t hout reading the exact words of it, please?

A Sure. The gist of the citation is that the
operator is required to have a certain quantity of
air at the end of the line curtain at all times if
t hey' re producing, cutting, |oading coal on the
sections, and they did not have that required anount
of air at the end of the line curtain.

In fact, the vanes on the anenoneter whenever
| put the anenoneter behind the line curtain in

18



between the line curtain and rib, the vanes on the
anenpnet er woul d not even turn.

Referring to two sketches depicting the conditions that
he observed (Exhibits G8 and G9), M. Wrth further expl ai ned
that the approved ventilation plan requires that 6,500 cubic
feet of air per mnute be naintained at the end of the Iine
curtain at all tinmes while coal is being cut and | oaded (Joi nt
Exhibit-2; Tr. 296). The specific ventilation plan requirenent
is found at page 1, ItemC2 (Tr. 298).
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M. Wrth confirmed that he personally observed coal

bei ng cut and | oaded, and al so saw a coal haul er | eaving the

No. 6 entry fully | oaded. He also observed the nmachine cutting
at the face and the coal hauler pulled in and | oaded anot her car.

He then informed the nmachi ne operator that there was a
violation. He took a nethane reading at the |ast row of roof
bolts and it was .4 percent and within the allowable Iimts (Tr.
300- 301).

He estimated that the air at the end of the line curtain was
1,000 cubic feet per mnute (Tr. 302).

M. Wrth confirmed his "S&S" gravity finding, and stated
that he based it on the presence of nethane 100 feet bel ow the
cited area at the old Peabody works, a gap in the line curtain
at the floor level, and the curtain was not maintained to within
40 feet of the face. He conceded the nethane | evel he found was
"way below' the allowable limt (Tr. 304). However, he believed
that it was reasonably likely that the lack of air would result
in a build-up of undiluted nmethane and present an expl osion
hazard (Tr. 306). He confirmed that mning in the cited area had
di scontinued for ten nonths because of excessive nethane and had
only resumed for 2 days prior to the inspection (Tr. 307-308).

M. Wrth confirnmed that the respondent drilled bore hol es
to bl eed out the nethane and MSHA was aware of the fact that
m ning had started up again (Tr. 310). He confirned that the
respondent’'s prior experience with nmethane in the old Peabody
wor ks "very much so" influenced his "S&S" finding because
managenent "is aware of the nmethane problens that they had in
that area, and they are aware that the mne is still bel ow thent
(Tr. 311). He also considered the presence of sone nethane, no
air, and the presence of operating equipnment (Tr. 313).

M. Wrth confirmed that the m ning machi ne was taking
"long cuts" and that it was a renote controll ed nmachi ne, and he
believed the violation was "very obvious." The section forenman
or m ne operator should check the air at the end of the line
curtain, and when the anobunt of air is less than that specified
in the ventilation plan, production should cease until the air is
restored (Tr. 312).

On cross-exam nation, M. Wrth explained his sketches, and
he could not recall the crosscut nunmber, but did renenber the
entry (Tr. 315). Hi s notes reflect the location as the No. 6
entry, and the crosscut is not identified (Tr. 317). He
confirmed that M. Eslinger and M. Bird were with himin that
entry (Tr. 319). He also stated that conpany representative Ed
Hat cher canme to the section with them "but refused to go to the
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face because he told us that he did not want to be responsible
for what we m ght see" (Tr. 323).

In response to further questions, M. Wrth stated that he
observed no evidence that the line curtain was ripped or
partially torn down, and there was no line curtain lying on
the mne floor in the entry. Although there was a gap at the
bottom of the curtain and it did not go all the way to the floor,
this would nake no difference as long as the air was naintained
at 6,500 cfm (Tr. 326).

MSHA M ni ng Engi neer M chael Bird testified that he received
a B.S. Degree in mning engineering fromthe University of
M ssouri in Decenber, 1985, and after working in private industry
becane enployed with MSHA in April, 1992. He holds State of
Al abama m ne foreman papers, and his present duties include the
revi ew and approval of mne maps and ventilation plans and
conducting ventilation inspections (Tr. 337-339).

M. Bird confirnmed that he issued Ctation No. 4261610 and
that M. Wrth was with himduring the inspection. He explained
that he observed that the line curtain was set back nore than
the required 40 feet, and that he neasured the di stance as
66 feet fromthe deepest penetration to the end of the curtain.
Section C-2, page 1, of the ventilation plan concerning |ong cuts
states that "using renote control mners, the line curtain wll
be maintained to wthin 40 feet of the deepest penetration of
the face" (Tr. 340-341).

M. Bird stated that when he and M. Wrth wal ked into the
No. 6 entry, he saw a | oaded coal car |eaving, and saw coal being
| oaded. He identified the operator of the renote control m ner
as Steve Burgess. He confirnmed that the m ner neasured 36 feet
fromthe bits to the tail, and the distance fromthe curtain to
the last row of roof bolts was 30 feet. The point of "deepest
penetration” would be at the coal face where the mner bits are
cutting. The curtain nust be up while coal is being cut or
| oaded (Tr. 342-344). He explained his "S&S" finding, and
confirmed that three mners were exposed to an ignition hazard
(Tr. 345).

M. Bird stated that he based his "high negligence" finding
on the fact that the cited condition was obvi ous. He explai ned
that the m ner operator knows that he can cut with the curtain
within 40 feet of the face, and it was obvious in this case,
where the mner "is sunk all the way into the last row of bolts,
you're over 40 feet" (Tr. 346).
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M. Bird stated he did not observe any line curtain on the
ground or a shuttle car dragging a curtain away (Tr. 352).
When asked why he initially determ ned that the violation was
unwarrantable, M. Bird replied, "at the tinme | |ooked at that,
know or should have known. It was right there," and coal was
bei ng continuously | oaded (Tr. 354-355). He would not have
issued a citation if the curtain had been dragged off and | oad-
ing had stopped in order to hang it back up. However, he saw no
evidence that this was the case (Tr. 355).

On cross-exam nation, M. Bird explai ned how he neasured the
curtain distance and what he observed in connection with the
equi pnent operating and traveling through the entry in question,
and the cutting and | oading of the coal (Tr. 356-360). His notes
reflected that the "renpote control mner was cutting and | oadi ng
coal in the nunber 6 entry” (Tr. 362). H s notes also stated
that "after the order was abated, the mner |oaded one nore ram
car of coal to conplete the cut" (Tr. 373).

M. Eslinger was recalled, and he stated that he arrived at
the location in question before M. Bird and M. Wrth and as he
wal ked up the entry a | oaded shuttle car canme through the cur-
tain. As he watched it, another one canme by and pulled in and he
wat ched as it was being | oaded. After it left, a third shuttle
car pulled under the mner tail and |oading started. He then
pointed to it, and M. Wrth and M. Bird proceeded to nake their
measurenents and m ning was stopped (Tr. 375-376). M. Eslinger
di d not observe a ripped curtain or any curtain being dragged off
by a shuttle car. The curtain was being hung off the floor and
there were no nails in the roof header boards to indicate that it
was hung up to the last full roof bolts (Tr. 378).
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M. Wrth was recalled, and stated that as he wal ked
through the curtain in the No. 6 entry, he observed a fully
| oaded ram car |l eaving the entry away fromthe mner outby to
the feeder. He also observed another car conme out of the
crosscut and it was waiting for the car that was fully | oaded.
The enpty car pulled in under the mner and it was in the process
of starting to | oad when he walked in. He then "went to the end
of the line curtain, attenpted to take an air reading, inforned
the operator that there was a problem there was a violation and
they shut the machine off" (Tr. 380).

M. Wrth stated that he did not observe any torn curtain
bei ng dragged off by a shuttle car and observed no rips in the
curtain or nails or nail holes in the header boards where a
curtain could have been hung, and saw no evidence that there
ever was a proper anmount of curtain. He confirned that after
the m ner was shut down, the face boss, Roy Wggins, brought
in a brand new line curtain, and it was not dirty, ripped or
torn, and it was obvious that it was a new curtain that "had
just cone off a newroll"™ (Tr. 384).

Respondent's Testinony and Evi dence

Paul Snock, respondent's superintendent of underground
operations, testified that he has 28 years of m ning experience
and has worked for the respondent since 1980. He is a high
school graduate and has conducted m ne training and rescue
cl asses at a local community coll ege and vocational school.

He confirnmed that the mne is | ocated above an old m ne that

| i berates nmethane and which "has posed a problemfor us for
years." He confirnmed that the active mne is on an exhaust
ventilation systemand that air is drawn in to the m ne and
pulled out. He identified Exhibit 0-2 as a m ne map show ng
the m ne workings as of March 29, 1994, and confirned that it
was prepared for the hearing in these matters. He expl ai ned
the map markings and the air directions, including the intake
and return air, and stated that once the air crosses the active
wor king faces it becones return air as shown by the map arrows
with a dot on the shaft (Tr. 394-405).

M. Snock stated that the entire 5-B area up to the
5-A face area, as shown on the map, is an intake air course
and not a worked-out area. He defined a "worked out" area as
follows (Tr. 406):

A A wor ked-out area is an area where m ni ng
has been conpleted. There is nore to mning than
just cutting coal. Rock dusting is mning, building
stoppings is mning, nmaking belt noves is mning.
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We have finished cutting coal in this area, but
m ni ng wasn't done because | had to get out of there.
| had a building seals in there.

M. Snock stated that sonetinme previous to March, 1993, the
5- A face area was abandoned because of the nethane and the unit
was pulled back to the 5-B area. On or about March 25, 1993,
coal renoval was conpleted in the 5-B area, and the nove back to
the 5-A area would take two to three days. At the sane tine,
work was in progress to reclaimand seal the 5-B area, and he
stated that, "we wanted out of there as quickly as we could
possi bly get out of there" because of various gas bl eeders and
pillar squeezing (Tr. 408-411).

M. Snmock stated that on March 29, he still had belt,
fram ng drives, and power boxes in the roominby the area where
the seals were being constructed in the 5-B area. He stated
that, "this was ny |ast roomset up. That what is. When that
was mined, | was through, and I was out" (Tr. 413). He further
expl ai ned that the area was "troubl ed" before the inspection
because the pillar squeezing "was nessing up ny ventilation
system " and he still had to exam ne the entire 5-B area as an
intake air course (Tr. 414).

M. Snock identified the red markings on map Exhibit O0-2,
as permanent stoppings or permanent ventilation controls, and
he characterized the areas between the markings as "neutral air."
He expl ai ned how these areas were ventilated to keep the nethane
below the legal limt. He stated that the nethane is bl ended
with the air flow ng through the neutral area and is diluted
and is carried out of the mne (Tr. 416).

M. Snock stated that the seals were being constructed
"just inby the 460 foot mark" as shown on Exhibit 0-2, and a
stopping line was being established for an air course once the
area was sealed. However, in order to travel in and out to
renove the equi pnent, wooden doors were constructed to allow for
travel and to establish the air course. In order to keep the
neutral area free of nmethane while all of this work was being
done, he personally opened up three man doors and he marked the
| ocations on the map exhibit with orange circles. He opened the
doors to clean out any nethane. He believed this was sufficient
to dissipate the nethane and he tested the area with his
"checker," but took no bottle sanples (Tr. 416-423).

M. Snock stated that his project man, Melvin Wnters, was
told to keep the doors open in order to ventilate the 5-B neutral
areas, but that Inspector Wrth ordered the doors closed and the
flow of air stopped, and this caused the nethane to build-up and
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endangered everyone in the mne. M. Snock stated that "he had a
fit" when he | earned that the doors were closed by the inspector,
but he was not present at the scene to discuss it with him

(Tr. 424-426).

M. Snock stated that after pulling out of the 5-A area
because of nethane, and noving to the 5-B area, a bore hol e was
drilled and it took several nonths to bl eed the nethane out of
the 5-A area. He confirnmed that the violation was abated by
opening the doors in the 5-B area to reduce the nmethane down
bel ow t he one percent | evel. The doors were not the sane ones
that he had opened (Tr. 429-431).

M. Snock stated that the "ol d southeast" area of the m ne
is simlar to the 5-B intake air course and both areas are
i nspected by mne exam ners every shift as intake air courses
(Tr. 436-438).

M. Snock stated that at no tine did any nethane in excess
of one percent every reach the working faces, and at no tine
were mners at the working face ever exposed to excessive nethane
(Tr. 443).

On cross-exam nation, M. Snock explained the steps taken to
address the nethane problemin the 5-A area, and he stated that
the old mne below that area is not full of water, but "we still
get periodic gas bleeders in that area but nothing |ike what we
had" (Tr. 448).

M. Snmock confirmed that he had finished cutting coal in the
5-B area and that it consisted of panels and roons and that no
nore coal was going to be mned (Tr. 449). He agreed that the
di stance around the perineter of the 5-B area was approxi mately
t wo- and-one half to three mlls, and confirnmed that during Mrch
29 or 30, 1994, he was in that area every day. |In addition, mne
exam ners woul d have been there daily to exam ne the area of
deepest penetration, the seal area where work was in progress,
and the intakes for an air course (Tr. 452-453).

M. Snock confirmed that his m ne exam ners were required
to wal k the perinmeter of the 5-B area weekly after all of the
m ning work was conpleted, and they were required to note this
in a book and to place their initials on a date board (Tr. 456).
Pre-shift exam nations were conducted at the seal areas and the
5-B perineter areas (Tr. 459).

M. Snock stated that when the seals were constructed, the
only equipnent left in the 5-B area was a belt line, a unit of
equi pnent, high voltage, and a water line. He confirnmed that he
was in the process of building frames for the seven seal s that
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woul d have sealed the 5-B area and only a couple of seal forns
had been constructed at the tinme of the inspection, and none
had been conpleted at that tine.

M. Snock did not believe that he needed overcasts to carry
the air fromthe 5-B area to the return air course. He expl ained
that he had no reason to split the air because he only had
one unit mning coal during the period in question. He explained
that the neutral air in the 5-B area was ventilating the area
where the seals were being constructed and that the air |eaving
the 5-B area was ventilating the coal producing unit at the 5-A
area. The coal producing unit consisted of a cutting machine,
| oadi ng machi ne, roof bolters, and a scoop, and the equi pnent
used at the seal area was "probably a scoop, jeep,” but he did
not consider that to be a unit. He confirnmed that he had a crew
in the 5-B area doing seal and reclaimwork, and a crew in the
5-A area mning coal (Tr. 475-477).

M. Snock confirmed that the source of the air used to
ventilate the 5-B area was the air com ng down the belt haul age-
way, and after sweeping the perineter of the 5-B area, the air
conti nued down the haul age entry and swept across the 5-A faces
(Tr. 478-482).

M. Snock did not dispute the 1.8 percent nethane found by
the inspectors in the 5-B area and he stated that "there had to
be nmethane in there when he closed those doors. It had to build
up" (Tr. 482).

M. Snock stated that once the seals were conpleted, the
doors behind the seal area would have been renoved and repl aced
Wi th a stopping because a stopping |line and an air course would
be needed to sweep the seals (Tr. 493).

In response to further questions, M. Snock stated that the
MSHA i nspector who was in the 5-B area prior to March 29 and 30,
knew about the work in that area. He could not identify any
i nspector by name, nor could he recall any specific conversations
with any inspector (Tr. 498). He confirnmed that the manner in
which the 5-B area was being ventilated at the tinme of the
i nspection was not covered or authorized by the ventilation plan
approved on June 17, 1993 (Joint Exhibit-2) (Tr. 499).

Ceneral M ne Manager Edward Hatcher testified that he
has worked for Brushy Creek for 15 years and that he has
25 and 1/2 years of mning experience. He explained his
education and training, and stated that he hol ds dust control
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and underground el ectrical certifications, m ne manager, m ne
exam ner and hoi sting engineer's papers, and a coal mne EMI
certificate fromthe State of Illinois (Tr. 508).

M. Hatcher stated that he visited the 5-B area on the
nmorni ng of March 29, 1994, to check on the reclaimng work in
progress. He stated that belt framng, belt lines, a piece
of unhooked hi gh voltage cable, and parts froma m ner nachine
were in the area and were in the process of being renoved, and
he marked the mne map to show where the equi pnent was | ocated
(Tr. 510-511).

M. Hatcher stated that Illinois mning | aw prohibits any
interference with air ventilation, including doors, wthout
perm ssion fromthe m ne manager (Tr. 513). He stated that
he found no nethane in the 5-B area when he was there early on
March 29, and believed that the nethane found by the inspectors
resulted fromthe closing of the doors at the nmouth of 5-B,
whi ch shut off the air flow to the area where the nethane was
found (Tr. 515). He did not discuss this wth the inspectors,
and did not discuss with M. Wrth about his instructions to
M. Cul pepper to shut the doors (Tr. 516-517).

M. Hatcher stated that the pre-shift examner's report for
the 8:00 a.m to 4:00 p.m shift on March 29, 1994, reflects that
except for the places noted, the No. 5-B intake air course area
was safe "inits entirety fromthe faces out" (Exhibit O-3;

Tr. 519-520). He confirnmed the excessive nethane citation was
abated by opening certain doors, and at 8:00 a.m on March 30,
t he net hane was bel ow one percent (Tr. 521).

M. Hatcher stated that he acconpanied M. Eslinger and
M. Wrth on March 30, during the abatenment of several citations
in the 5-B area. They then proceeded to the 5-A area and
M. Hatcher left to call M. Snock to inform himabout the
abatenents "in the old works" and M. Eslinger proceeded to the
face. M. Hatcher denied that he told M. Eslinger that he did
not wish to go to the face because he did not want to see what
was goi ng on, and he explained that he told M. Eslinger he could
not acconpany hi m because he had to call M. Snock (Tr. 526).

M. Hatcher stated that the line curtain and air citations
were abated before the inspectors left the area (Tr. 528). He
did not conference these citations with MSHA, "because they were
witten and they were abated and as far as | was concerned, it
was over with" (Tr. 531).

On cross-exam nation, M. Hatcher confirmed that there was
no separate split of air fromthe air intake area going into
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the 5-B area and a separate split of air going down to the
5-A working face (Tr. 534). He explained the use of doors for
ventilation and stated that the doors in question were
constructed to be used at a |later date when a certain point
was reached on the construction of the seals. The doors were
built to be left open and were not to be used as part of the
ventilation of the seal area (Tr. 538). He further indicated
that the personnel doors were specifically opened in the area
in question to dilute the nmethane (Tr. 540).

M. Hatcher stated that he was in the neutral 5-B area and
not in the intake air course when he nmade his nethane spotter
tests. He stated that he entered both of the "bottle areas”
and found no nethane over one percent. He only activated a
snoke tube when he found .9 percent nethane and "saw that | had
nmovenent. No problent (Tr. 562). He believed that the nethane
citation was the direct result of the inspector ordering the
closing of the two wooden doors (Tr. 562).

M. Hatcher confirned that he did not conference the |ine
curtain citation and that he was not present when it was issued
(Tr. 565-566). He also confirmed that he did not observe the
cited conditions concerning the line curtain. He did, however,
acconpany M. Eslinger to the face after the citations were
i ssued and after returning to the area after speaking to
M. Snock. He did not see any haul age cars pass by because he
was away fromthe feeder area where the cars were heading
(Tr. 577-578).

Shift M ne Manager Steve Reynolds testified that he
acconpani ed I nspectors Holland and Eslinger during the March 29,
1994, inspection of the 5-A face area and the 5-B air course.
They wal ked around the perineter going outby the intake air
out si de of the stoppings and he observed two | ocations where
Ri chard Doty had initialed and dated the inspection boards for
March 29, and he pointed these out to M. Eslinger (Tr. 584-589).

Assi stant Safety |Inspector Roy CGene Cul pepper has worked for
Brushy Creek for 13 years, and has 23 years of mning experience.
He stated that he acconpanied M. Wrth and a union representa-

tive during the inspection on March 29, 1994. He net M. Wrth
at the 5-B seal area, and he observed new y constructed wooden
air lock doors in that area. A crew supervised by Melvin Wnters
had constructed the doors and they were doing reclaimng work and
wor ki ng on the seals (Tr. 589-592).

M. Cul pepper stated that the doors were 30 to 35 feet apart
and opened and there was a scoop half way through the inby door.
He did not know whether the doors were supposed to renmain open
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or closed, and M. Wrth instructed himto close the doors

(Tr. 593). M. Cul pepper stated that M. Wrth and the union
representative wal ked al ong the outside perinmeter of the intake
area and he drove along the inside of the stoppings in the
neutral area in a golf cart, and he would stop and speak with
them periodically. He had his nmethane detector on the entire
time and it never sounded (Tr. 595).

M . Cul pepper explained his route of travel, and he stated
that at one point M. Wrth told himthat sonme areas were cut
too deep, that the reflectors were going the wong way, and that
a citation would be issued because the 5-B unit was being venti -
|ated by return air. M. Cul pepper stated that he told M. Wrth
that it was an intake air course and M. Wrth replied, "that's
what |'ve been told to do, and that's what it is" (Tr. 596).
M. Cul pepper stated that his golf cart went dead and he left it
on charge and he was picked up by wal karound Wendell Gary in his
cart and they proceeded along the neutral area |ooking for the
i nspect ors when he observed soneone in the next entry flagging
him M. Cul pepper got off the cart and started towards the
i ndi vidual and his nethane detector started sounding. All of the
i nspectors, including M. Wrth, M. Holland, M. Bird, and
M. Eslinger were there and the nmethane detector continued to
sound. M. Cul pepper was told that there was nethane in the area
and that he would be cited for having a non-perm ssible golf cart
in the area (Tr. 598-603, Exhibit G4). He offered to push the
cart out of the area, and M. Eslinger advised himthat he would
check the nethane and allowed himto drive the cart out and
| nspector Holland went with him (Tr. 603).

M. Cul pepper stated that he next traveled to the 5-A face
area in a cart with Inspector Bird. He left M. Bird to find
section foreman Roy Wggi ns and found himat the back side of the
feeder "cleaning up a pile of coal or sonething, | don't know |
didn't know he was back there working” (Tr. 605). M. Cul pepper
t hen proceeded to the face where he encountered M. Eslinger,

M. Bird, and M. Wrth, and they infornmed himthat they had
issued a (d) citation and order for insufficient air at the face
and a curtain that had been torn down (Tr. 606). M. Cul pepper
left to find M. Wggins and found himcomng fromthe feeder
area dragging a piece of old curtain. He told M. Wggins about
the citation and order and returned to check on the abatenents
(Tr. 607).

M. Cul pepper identified Exhibit 0-4 as a map or sketch of
what he observed and the area where M. Steve Burgess stated
M. Eslinger was standing (Tr. 609). M. Cul pepper descri bed
what he observed, including the location of the curtain. He
confirnmed that he nmade a notation "curtain taken down by car"”
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on the sketch because "that's what | thought,"” but he did not
see the car take the curtain, and he did not speak to the car
operator (Tr. 611-613). He confirmed that he saw that a curtain
was m ssing and down in the area, but did not know what happened
(Tr. 614).

M. Cul pepper stated that he was subsequently told by the
m ner operator Steve Burgess that he thought that a car had taken
the curtain dowmn (Tr. 615). M. Cul pepper stated that the m ning
machi ne was shut off when he reached the face area, and he could
not recall whether a buggy or ramcar were there or com ng out at
that time (Tr. 617-618). M. Cul pepper identified Exhibit 0-5 as
a copy of the notes he made (Tr. 619).

On cross-exam nation, M. Cul pepper stated that the
reflectors in the 5-B area where he was riding while M. Wrth
was wal ki ng were blue, and M. Wrth told themthat the
reflectors in the area that he was in were red, which "would
have been significant for a return air course off the old unit
down there" (Tr. 620).

M. Cul pepper stated that he did not take an air reading
at the end of the line curtain in question, and he confirned
that the sketches were nade six nonths after the violations for
use in this litigation and the information was taken fromhis
notes (Tr. 621). He explained his sketches (Tr. 622-626).

M. Cul pepper took exception with the sketch of the |ocation of
the check curtain as drawn by the inspectors and his sketch and
he stated as follows (Tr. 629-630):

JUDGE KOUTRAS: | want to know the difference
between the way you claimit was and the difference
in the way the inspectors claimit was. Now, what
you're telling nme nowis, the only difference is the
position of the curtain on their diagram and the
position of the curtain on your diagram right?

THE W TNESS: Yes, sir

JUDGE KOUTRAS: Now, on your diagram was that
curtain nore 40 feet fromthe working face?

THE W TNESS: Yes, sSir

JUDGE KOUTRAS: It was. Isn't it required to be
to within 40 foot of the face when the machine is
cutting and | oadi ng?

THE W TNESS: Yes, sSir
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JUDGE KOUTRAS: | f the machine was cutting and
| oadi ng, that would be a violation, wouldn't it, even
by your diagranf

THE W TNESS: Yes, sir

David H Pait, Safety and Human Resources Manager, testified
that he has served in that position since Decenber 1991. He has
a B.S. degree, with a vocational education major, and a masters
degree in business adm nistration. He has all MSHA certifica-
tions, except electrical instructor, and has Kentucky m ne and
surface m ne manager's papers, and Illinois mne nanager papers
(Tr. 662-663).

M. Pait stated that his duties include the witing of
ventilation plans, and he confirmed that he wote the plan that
is Joint Exhibit-2 (Tr. 664). He stated as follows (Tr. 665):

A On the night of the 29th when M. Eslinger
was getting ready to | eave 5-A section and wal k the
i ntakes, he informed ne that he was going to walk the
intakes and that if what he thought was true, | was
going to get a bunch of violations. And | asked why
and he said, 'Because you're airing this section with
return air.'

Q  What did you tell hin®

A | couldn't believe it. | said, 'Wat do
you nean, return air?" He said, 'Wll, that's off
of old works, so it's return air." | said, 'Those
are intake air courses.' That was ny position.

M. Pait stated that the ventilation plan did not prohibit

the ventilation configuration in use on the perineter of the
5-B area on March 29, 1994. He stated that MSHA reviews such
pl ans every six nonths and that the word "neutral" appears in the
plan. He identified ventilation plan drawi ng AO715-1, titled
"Typi cal Roomand Pillar Mning Plan Evaluation Point," and he
expl ai ned the | egend and marki ngs that appear on the draw ng,
i ncludi ng the designated eval uation points that are exam ned by
the mne examners. He further explained that the 5-B area did
not have stated definite evaluation points and that the preshift
exam ners would initial "at the point of deepest penetration or
somewhere within that area between the beginning and the end to
indicate that they had, indeed, traveled -- made the route in
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its entirety" (Tr. 670). He stated that M. Doty inspected the
5-B area on the second shift the day the inspectors were there,
and he believed it was regularly inspected (Tr. 670-671).

M. Pait identified the area where the seals were being
constructed, and where the two wooden ventilation air |ock
doors were located in the neutral travel road. The doors were
approximately 20 feet wde and 5 feet high, constructed of
pl ywood and tinbers and coated with fire-proofing material,
and they were nade to open for machinery to pass through.

It was also intended that air pass through the doors into the
neutral area (Tr. 674).

M. Pait also identified the netal personnel doors that
M. Snock testified about, and the purpose in opening all of
t hese doors, including the wooden equi pnment doors, was to
establish and pull the air down the neutrals to keep them cl ear.
Al that was required was sonme air novenent or trickling through
the neutrals around the perineter of the 5-B area (Tr. 676).

M. Pait stated that the 5-B intake air perineter area
woul d have been a designated primary escapeway begi nning on
March 28, but M. Snock infornmed himthat the unit had noved
to the 5-A area, and M. Pait advised the second shift that
the i ntake escapeway needed to be reestablished by changing
the reflector colors, but only a portion of the work area was
conpleted (Tr. 677-678).

M. Pait confirned that he was famliar with the cited
standard, section 30 CF.R " 75.332(a)(1), and he stated as
follows (Tr. 679):

A M. Eslinger is of the opinion that's it's

a worked-out area. |I'mof the opinion that it was an
i ntake, and the reason and the rationale | gave him
at the time and that | still believe is, that in

part 75.300, the definition of a worked-out area
excludes returns, the belt and entries and intake air
courses. And this was an intake air course after that
unit noved back in the straights. Fromny perceptive,
that's the way it is. He holds a different opinion.

Q So, in your view, it's either intake air or
return air, and if it's either of those, it's not a
wor ked- out area?

A Yes, sir.
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Q And in his viewit's worked-out area and,
therefore, it can't be intake?

A. Yes, sir.

M. Pait confirmed that map Exhibits G2 and 0-2 show t he
sane approxi mate areas, but that G2 was conpleted after
April 11, 1994, and shows several "seal ed" 5-B areas and does
not include all of the relevant stoppings or permanent venti -
| ati on devices that existed on March 29, 1994 (Tr. 680-683).
He explained the prior mning difficulties and nmethane probl ens
encountered in early April, 1993, and the efforts made to
address the problem \Wiile the nethane was being bled off the 5-
A area, mning noved to the 5-B area, and when that was fini shed,
it nmoved back to the 5-A face area (Tr. 687).

M. Pait stated that he had no personal know edge or
i nformati on about the ventilation curtain citations and he
confirnmed that he was on the surface when M. Cul pepper called
hi m and advised himthat a (d) citation and (d) order were
bei ng i ssued because "the curtain is back 66 foot and there
is no air on the mner" (Tr. 687).

M. Pait was not cross-exam ned by the petitioner. However,
in response to certain bench questions, M. Pait stated that he
saw nothing wong with the intake air sweeping the perineter
of the 5-B area and then exiting down the entry, around the
5-A working faces, and out of the mne. He stated that there
was 39,000 cubic feet of air flowng out and only .3 percent
met hane on the section. He confirnmed that this was his first
experience wth the new regul ation and that he and M. Eslinger
had a difference of opinion (Tr. 691). M. Pait believed that
it was managenent's prerogative to establish intake air and to
designate where it would go when it wites its ventilation plan.

He confirned that if a designated area is a worked-out area it
can not be an intake, and if it is determned that the 5-B area
was wor ked-out on March 29, 1994, it would be a violation
(Tr. 692).

Roof bolter operator Steve Burgess testified that he was
operating the continuous mner nmachine at 5-A face on March 29,
1994. He stated that he was making a straight renote cut in the
No. 6 entry, and he was standing on the right side of the entry
away fromthe machine. He explained the cutting sequence, and
stated that when he first saw the inspectors he was through
cutting coal and was backing the machine up to clean the place up
so that it could be roof bolted. He did not consider cleaning up
coal to be cutting or |oading coal because, "I'mnot cutting any
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coal. I'mjust cleaning up | oose coal on the ground where | have
al ready made a cut"” (Tr. 640-643).

M. Burgess stated that he checks the line curtain before
starting the cuts, but does not take an air readi ng because he
does not have an anenoneter, and the face boss takes the reading.

He stated that Roy Wggins checked the air volunme. Wen the
i nspectors appeared, M. Wrth checked the air "and there wasn't
any air there because all of our curtain wasn't there" (Tr. 644).

M. Burgess explained that he had cut the left side of the
entry when the car that was | eaving hooked the curtain and took
out the bottomskirting and "I knew he woul dn't have any air
there," because the remaining curtain was four feet off the
ground (Tr. 645). He stated that he saw the curtain conme down
and leave (Tr. 645). He further stated that approxi mately
30 feet of the 70 foot long curtain was torn down, and there was
no skirting on the last five or six feet of the curtain toward
the face (Tr. 646-647). He did not cut or |oad any coal after
the curtain was torn down (Tr. 648).

On cross-exam nation, M. Burgess stated that when the
i nspectors arrived he was backing the cutting machi ne out and
he was heading into the face area to clean it up. He stated
that there was approximately three-quarters of a ramcar of coal
to be cleaned up, and that it is |loaded into the car. Wen asked
if he |loaded the coal imrediately prior to the arrival of the
i nspectors, he replied, "I didn't clean the place up, no. They
stopped ne" and "there wasn't a car there yet, but | wasn't ready
to clean up yet whenever | saw them wal ki ng up” (Tr. 650). He
further explained (Tr. 650-651):

A | was still backing the machi ne out, ready
to position it on the right side of the cut to clean up.

Q Had you | oaded any coal fromthis area
fromany prior clean-up?

A | had just cut a 35-foot renote cut
in that place.

Q Where did the coal go fromthat cut?
A "' mnot sure what you're asking ne.

JUDGE KOUTRAS:. After you took that 35-foot cut,
what happened to the coal ?

THE W TNESS: It was dunped in the ramcars and
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haul ed out to the belt tail and dunped on the belt.

M. Burgess stated that approximtely a year ago while he
was preparing to clean up a place that he had cut, an inspector
told himthat he did not have to maintain the air while he was
cl eaning up and "since that tinme I was under the inpression,
right or wong, that you evidently didn't have to have 6500 feet
of air behind your line curtain to clean a place up" (Tr.655-
656). Abatenent was achi eved by obtaining a curtain froma roof
bol ti ng machi ne nearby, and he stated that, "we had gotten the
curtain off there earlier to hang in there to start with"

(Tr. 657). He confirnmed that the curtain was new and was not
yet up to replace the mssing curtain, and the old piece was

used as skirting (Tr. 660). He stated that he told M. Wrth
that the curtain had been torn down by a dunp car. After the
order was term nated, he cleaned up the place and | oaded the

coal out of the face (Tr. 661).

M. Eslinger was called in rebuttal by MSHA and he
confirnmed that the two escapeway citations referred to by
M. Pait have been vacated by MSHA as part of a settlenent.

He stated that the only indication he had that nmanagenent

was treating the 5-B area as an intake air course were the
statenment by M. Snock, M. Pait, M. Hatcher, and M. Cul pepper.
He found no evidence of any preshift exam nations bei ng nmade

as required by section 75.360(b)(6). He confirnmed that his
opinion that the 5-B area was a worked-out area and not an
intake air course, is the position of MSHA in this matter. He
expl ai ned that the new regul ati ons had been in effect for |ess
than two years, and in anticipation of litigation, he presented
the facts in this case to a gathering of MSHA district
ventilation supervisors and coordinators at a neeting in Beckl ey,
West Virginia, in August and they all agreed that the 5-B area
was a wor ked-out area and that "he should have no problenm in
establishing this (Tr. 696-702).

M. Eslinger stated that he woul d consider the 5-B area to

be an abandoned area "because they weren't mning it" (Tr. 704).
He stated that there was not nmuch difference between an

abandoned area and a worked-out area that is now defined in the
newrule. Wth regard to the contention by managenent that they
were still recovering equi pnent fromthe 5-B area, M. Eslinger
poi nted out that section 75.332(a)(1l) requires a separate split
of intake air where equi pnent is being renoved and that the sanme
air venti-lating such an area can not simultaneously be coursed
t hrough an active working section. It nust be done separately.
Hs position is that the air used to ventilate the 5-B area
becane return air and was used to ventilate the 5-A working faces
(Tr. 705).
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M. Eslinger agreed that the 5-B and 5-A ventil ati on nethods
in use at the tine of the inspection were not a normal m ning
practice, and he explained as follows (Tr. 706):

THE W TNESS: This is not normal m ning
practice, right, and | agree with that when m ning
ceased here because of the gas in the 5-A area,
that they had to go sonmewhere with the unit. So,

t hey backed up and they went here. Like M. Snock
said, to go off the intake side, they would have
preferred to go out the return side.

| think the key thing here is that they should
have made preparations for com ng out of here and
built overcasts to split the air or when they recovered
this equipnment, wait a period of tine until this area
was seal ed and then go back in here. |If they had
waited until this was seal ed and not started m ning
down here, we would not have witten the citations
that we did.

M. Snock alluded to the problens of ventilating
this area. He tal ked about taking the belt area in
here and dunping it into the air course so they were
getting belt air to the face. There were ventilation
probl ens that were occurring because of the sequence
of events that happened, whether they called intake or
wor ked-out. They set thenselves up into a series of
violations. W said that this is a worked-out and
subsequently wote the violations that we did.

M. Eslinger confirmed that when the 5-B area was being
mned it was ventilated by intake air, and that "when the air
passed the | ast working place on the unit, then it becane return
air" (Tr. 707). He agreed that interruption of mning at the
5- A face area because of the nethane, and the withdrawal to the
5-B area presented a unique case (Tr. 709). He al so agreed that
there were no nethane levels or |ack of oxygen that woul d have
endangered mners on March 29 and 30, 1994, and stated that, "
never saw any nethane levels in the working section that were
above the accepted | evels" (Tr. 709).

M. Eslinger expressed concern about the curtain violations
because of the prior nmethane problens that were addressed by the
drilling, and his concern was that there was still a potenti al
for encountering nethane again. He did not believe the closing
of any wooden doors in the 5-B area caused the nethane buildup in
that area (Tr. 711). He did not believe that the cited m ssing
curtain was ever installed, and stated that he stood back in the
crosscut watching the mning when M. Wrth took his air reading.
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He al so watched a full car |load, and a second car starting to
| oad, and there was no curtain reaching up to near the tail of
the m ning machine (Tr. 713).

On cross-exam nation, M. Eslinger stated that he saw no
evi dence that exam ner Doty wal ked or drove the entire perineter
of the 5-B area. He confirnmed that he did not check each of the
40 or 43 exam nation places, but |ooked at sone of them and saw
no exam nation dates, times, or initials (Tr. 715-717). Refer-
ring to a UWMA letter of March 21, 1994, that pronpted the
i nspections in question (Exhibit ALJ-1), M. Eslinger stated
that there is nothing illegal about ventilating sealed m ne areas
with intake air that is then used to ventilate a working section
(Tr. 720). He confirmed that inprovenents were made in the m ne
ventilation and he "found nore air per unit than | had ever seen
in the history of Brushy Creek Mne" (Tr. 721).

M. Eslinger stated that on March 30, 1994, he found only
.4 and .5 percent nethane at the 5-A face area and i nproved
ventilation, but he was still concerned about the fact that
m ni ng was taking place where the nethane had conme through the
mne floor (Tr. 724). He confirnmed that he could have antici -
pated that m ning would take place in the 5-B area, but did not
raise this wwth m ne managenent (Exhibit 0-6; Tr. 726-728).

Fi ndi ngs and Concl usi ons

Citation No. 4266730 (LAKE 94-172-R, LAKE 94-251)

This citation was issued by Inspector Holland on March 29,
1994, and he cited a violation of 30 CF. R " 75.503, after
observing a non-perm ssible golf cart operating in the |ast
open crosscut between the No. 5 and 6 entries. Section 75.503
requires that all electric face equi pnent taken into or used inby
the | ast open crosscut be maintained in perm ssible condition.

The parties agreed to settle this violation and MSHA fil ed
a notion pursuant to Conmm ssion Rule 31, 29 CF. R " 2700. 31,
seeki ng approval of the proposed settlenent. In support of the
notion, MSHA's counsel stated that the initial negligence and
gravity levels determ ned by the inspector remain unchanged, and
counsel agreed that Brushy Creek denonstrated good faith in
abating the cited condition. However, in view of the fact that
t he nunber of persons affected by the violation has been reduced
fromseven to three, counsel asserted that a reduction fromthe
initial proposed penalty assessnment of $595 to $310 in settlenent
of the violation was warranted (Tr. 16-18).
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Pursuant to Comm ssion Rule 31, 29 CF.R " 2700.31, the
proposed settl enent was approved fromthe bench (Tr. 17-18).
My decision in this regard is herein AFFI RVED and the settl enent
| S APPROVED.

Citation No. 4260292 (LAKE 94-168-R, LAKE 94-250)

Brushy Creek is charged with a violation of 30 C. F.R
75.332(a) (1), because the inspector believed that the air
| eaving the 5-B "worked-out" area, after ventilating that area,
was return air that continued traveling inby where it was used
to ventilate the active 5-A working faces where coal was being
m ned before it exited the mne through the return. He concl uded
that both of these areas were being ventilated by the same split
of return air, and that the active face area was not being
ventilated by a separate split of intake air as required by the
cited standard, which provides as foll ows:

" 75.332 Woirking sections and working pl aces.

(a) (1) Each working section and each area
where nechani zed m ni ng equi pnment i s being
installed or renoved, shall be ventilated by a
separate split of intake air directed by over-
casts, undercasts or other permanent ventilation
controls.

Citation No. 4260295 (LAKE 94-171-R, LAKE 94-251)

Brushy Creek is charged with a violation of 30 C F.R
" 75.507-1, because the inspector observed a non-perm ssible
golf cart traveling in the 5-B "worked-out" area. The inspector
concluded that this area was a return air course, and since the
golf cart was non-permssible (this is not disputed), he cited a
violation. The cited standard provides as foll ows:

" 75.507-1 Electric equi pnent other than power-
connection points, outby the | ast open crosscut;
return air; permssibility requirenents.

(a) Al electric equipnent, other than power-
connection points, used in return air outby the |ast
open crosscut in any coal mne shall be perm ssible
except as provided in paragraphs (b) and (c) of
this section.

Citation No. 4266732 (LAKE 94-173-R LAKE 94- 250)

Brushy Creek is charged with a violation of 30 C F.R
" 75.334(a) (1), because the inspector found 1.9 percent nethane
and 18.8 percent oxygen levels in the 5-B "worked-out" area. He
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concluded fromthis that the area was not ventilated so as to
continuously dilute and route nethane to a return air course.
The cited regul ation provides as foll ows:

" 75.334 Wrked out areas and areas where
pillars are being recovered.

(a) Worked-out areas where no pillars have
been recovered shall be-

(1) Ventilated so that nethane-air m xtures
and ot her gases, dusts, and funes fromthroughout
t he worked-out areas are continuously diluted and
routed into a return air course or to the surface
of the mne; or

(2) Seal ed.

The parties agreed that the critical issues here are
whether the cited area was in fact a worked-out area, and the
interpretation and application of the regulatory words "contin-
uously diluted" (Tr. 251). MSHA's position is that the intent
of the regulation is to insure that all worked-out areas are
ventilated so as to continuously dilute and nove all nethane
into the return. Since the inspector found 1.9 percent nethane
and 18.8 percent oxygen levels in the cited worked-out "bottle"
area that has been characterized by Brushy Creek as "neutral "
air, MSHA concludes that the ventilation was not doing the job
by continuously diluting nethane and noving it out of the area.
Even though the air that eventually found its way to the active
5-A mning faces was clear of nmethane, which indicates that it
has been diluted at that point, MSHA nonethel ess argues that the
met hane found at the cited |location was not diluted and carried
away, and if |eft undetected and unabated could continue to
accunmul ate to hazardous levels (Tr. 245-247).

Citation No. 4266733 (LAKE 94-174-R, LAKE 94-459)

In this citation Brushy Creek is charged with a violation
of 30 CF.R " 75.308(f)(1), for failure to ventilate a primary
escapeway with intake air. Section 75.380(f)(1) provides, in
rel evant part, as follows:

" 75.380 Escapeways; bitum nous and
ignite m nes.

(a) Except in situations addressed in
" 75.381, " 75.385 and " 75.386, at l|least two
separate and distinct travel abl e passageways
shal | be designated as escapeways and shal
nmeet the requirenents of this section.
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* * * *

(f)(1) Primary escapeway. One escapeway
that is ventilated wth intake air shall be
designated as the primary escapeway. |In areas
of m nes devel oped after Novenber 15, 1992, the
primary escapeway shall not contain diesel
equi pnent, electrical equipnment described in
" 75.340(a) and " 75.340(b)(1), or conpressors
described in " 75. 344, except-

(i) Equi prent necessary to nmaintain the
escapeway in safe, travel able condition; and

(11) Haul age equi pnent other than belt and
troll ey haul age, necessary for the transportation
of persons and materials. (Enphasis added)

Subsection (a) of " 75.380 requires a mne operator to
designate at |least two separate and distinct travel abl e passage-
ways as escapeways that neet the requirenents of the regul ation.

Subsection (f)(1) requires that one of the escapeways be
designated as the primary escapeway. The designation of the

primary escapeway depends on how it is ventilated. 1In order to
meet the requirenents of the regulation, the designated primary
escapeway nust be ventilated by intake air. |If it is ventilated

by return air it may not serve as a designated prinmary escapeway.

The parties are in agreenent that the controlling issue
with respect to Gtation Nos. 4260292, 4260295, 4266732, and
4266733 is the interpretation to be placed on the terns "worked-
out area,"” "return air," and "intake air" pursuant to the newy
promul gated ventilation regul ati ons published in the May 15,
1992, Federal Register, Volume 57, No. 95, pages 20868-20929.

MSHA' s ventilation regul ations, Subpart D, 30 C F.R
" 75.301, provides the follow ng relevant definitions:

Worked out area. An area where mning has been
conpl eted, whether pillared or non-pillared,

excl udi ng devel opnent entries, return air courses,
and i ntake air courses.

Intake air. Air that has not yet ventilated the |ast
wor ki ng place on any split of any working section, or
any wor ked-out area, whether pillared or nonpill ared.
(Enphasi s added).
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Return air. Air that has ventilated the | ast working

pl ace on any split of any working section or any worked-
out area, whether pillared or non- pillared. If air
mxes with air that has ventilated the | ast working place
on any split of any working section or any worked-out
area, whether pillared or nonpillared, it is considered
return air. For the purposes of existing "75.507-1, air
t hat has been used to ventilate any working place in a
coal producing section or pillared area, or air that has
been used to ventilate any working face if such air is
directed away fromthe imediate return is return air.

The Dictionary of Mning, Mnerals, and Rel ated Terns,
U S. Departnent of the Interior, 1968 Edition, defines "worked-
out area" as "[a] mne or large section of a mne fromwhich al
m neabl e coal has been taken."

MSHA' s Argunent s

MSHA asserts that Brushy Creek does not contest the fact
that mning was conpleted in the 5-B area, and that its w tnesses
admtted there was no coal production going on in that area, that
the conti nuous m ner had been squeezed out of the area and was
moved to the 5-A area where coal was being produced.

MSHA states that Brushy Creek's witnesses further admtted
that the 5-B area had no power, that this area had been previ-
ously rooned and panel ed, that they had "retreated out” and that
none of the crew would have to go into the 5-B area because
"there was nothing left in there for themto get," that one work
crew was in the process of building seals, and that approxi mtely
two (2) weeks fromthe date of the subject citations, the
5-B area woul d have been conpl etely seal ed.

In reply to Brushy Creek's assertion that the 5-B area was
an intake air course and would remain so until the area was
conpletely sealed, MSHA maintains that Brushy Creek failed to
show that it treated this 5-B area as an intake air course by
performng the required exam nations for such air courses, and
instead admtted that nuch of the 5-B area was "squeezing." In
light of this, MSHA concludes that passage into certain of this
area's points of deepest penetration were inaccessible for any
such required exam nati ons.

In response to Brushy Creek's assertion that the 5-B "intake
air course" area, by definition, can not be a "worked-out" area,
MSHA ar gues that Brushy Creek took no affirmative action to treat
the 5-B area as an intake air course, and that Safety Mnager
Pait admtted that nost of the 5-B area was still marked as a
return air course because the color patterns on the reflectors
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| ocated there had not yet been changed. Further, MSHA states
that despite its know edge of the exam nation requirenents and
its promses to the contrary, Brushy Creek presented no proof at
heari ng of conducting the pre-shift exam nations required for an
intake air course, presented no evidence to rebut the MSHA

i nspector's credible testinony that he did not observe any
examner's initials in the 5-B area points of deepest penetra-
tion, and M ne Manager Hatcher referred to the 5-B area as the
"old works."

MSHA cites mny decision in Zeigler Coal Conpany, 2 FNMSHRC
304, 324 (February 1992), affirmng a violation of 75.507, for
| ocating non-perm ssible golf carts in return air. |In that case,
| found that intake air which had initially passed two working
faces was return air when it continued to sweep additional faces
where the cited golf carts were | ocated. MSHA asserts that the
new ventilation regul ations parallel mnmy Zeigler holding, and that
" 75.301 added definitions for "intake air" and "return air" to
characterize the air current by whether the air has ventilated a
wor ki ng place or a mned out area.

MSHA states that under the final rule, and in conformance
wi th established distinctions made throughout the m ning
industry, if air has ventilated either the | ast working place
or any worked-out area, then this air is considered to be
"return air." MSHA argues that the definition of "return air"
al so makes clear that if intake air mxes with air that has
ventilated either working places or "worked-out" areas, then
this air is considered return air. MHA maintains that the air
whi ch flowed through the 5-B "worked-out" area was destined to
ventilate the 5-A working face, and despite Brushy Creek's
assertion that it had the "prerogative" to define its air
courses, the regulations provide a codified definition to which
it nust adhere.

MBHA argues that its interpretation of the regulation is
consistent wth the | anguage and purpose of the Act and deserves
substantial deference. |In support of this conclusion, MHA
states that the legislative history of the Act denonstrates
Congress' intention to prevent, and not nerely to m nim ze,
violative conditions, particularly with respect to ventilation
regul ations that are ained at elimnating ignitions and fuel
sources for explosions and fires. Cting several court deci-
sions, MSHA concludes that courts have recogni zed the great
def erence due an agency's interpretation of the law it
adm ni sters and enforces.

MSHA asserts that the proper standard of review when
considering the validity of a regulation is whether or not it

42



is consistent with, and reasonably related to, the statutory
provi sions under which it was promulgated and is not in conflict
Wi th other statutory provisions. MSHA concludes that in the

i nstant cases, the only interpretation that pronotes the
protection of the mners at the Brushy Creek M ne, who are
exposed to air which has coursed through an un-exam ned m ned-
out area with all of that area's consequent contam nants, anong
them nethane, is the interpretation it has advanced. |n support
of this conclusion, MSHA relies on the testinmony of M. Eslinger
regarding the definition of "worked-out area" and the intent of
t he regul ati ons.

MSHA points out that M. Eslinger confirnmed that its
interpretation of the term "worked-out area" applies to the
5-B area of the mne. MSHA concludes that its interpretation
is reasonable and woul d better protect the mners working in
the 5-A area than the interpretation proposed by Brushy Creek.

MSHA asserts that even if Brushy Creek m stakenly believed
that the 5-B area was an intake air course, the Mne Act provides
for liability wwthout fault. Citing the Conm ssion's decision
in Ideal Cenent Conpany, 12 FMSHRC 2409, 2415 (Novenber 1990),
MSHA argues that the test as to whether Brushy Creek violated the
standard i s whether a reasonably prudent person, famliar with
the mning industry and the protective purposes of the standard,
woul d have recogni zed that air which travel ed through an exten-
sive area, known to be gassy, then mxed with air comng off the
belt haul ageway before it ventilated the working face in the
5-A area woul d be considered "return air."

D sputing Brushy Creek's assertions to the contrary, NMSHA
takes the position that the subject definition contained in the
regulations at 30 CF.R " 75.301 is not necessarily circular,
vague, or overly broad. G ting A abama By- Products Corporation,
4 FMBHRC 2128, 2130 (Decenber 1982), MSHA states that,
"[b]roadness is not always a fatal defect in a safety and health
standard. Many standards nust be sinple and brief in order to be
broadly adaptable to nmyriad circunstances."

Finally, MSHA points out that Brushy Creek is not a new,
i nexperienced mne operator, and that its famliarity with the
mning industry and with MSHA' s regul ati ons, the purpose of
which is to protect mners, should have made it aware that the
5-B area woul d be considered "return air." MSHA concl udes t hat
Brushy Creek can not, in good faith, allege that it believed that
MSHA woul d permt potentially dangerous conditions resulting from
the cited conditions to exist without penalty nerely because it
chose to label this air course "intake air."
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Brushy Creek's Argunents

Brushy Creek agrees that the common issue with respect to
Ctation Nos. 4260292, 4260295, 42266732, and 4266737 i s whet her
the cited 5-B area was a "worked-out area" as defined by section
75.301. Brushy Creek takes the position that the definition of a
"wor ked-out" area is circular and therefore can not be applied to
turn an intake air course into sonething el se.

In support of its argunent, Brushy Creek states that the
section 75.301 definition of "intake air" reveals that it is
defined with reference to "worked-out area,"” and that intake air
does not include air which has ventil ated a wor ked-out area.
Brushy Creek concludes fromthis that the inartful definition of
a wor ked-out area circles back upon itself and | eaves no choice
other than to conclude that an intake air course can not be a
wor ked- out ar ea.

Based on the regul atory "worked-out area" definition,
Brushy Creek asserts that developing entries, return air courses,
and intake air courses nust be excluded froma worked-out area,
and if any of these three is present an area is not a worked-out
area. Brushy Creek believes that since the 5-B area was
separated fromother entries by stoppings or other ventilation
control devices, it met the regulatory definition of an "air
course." Since the air passing through that air course had not
yet ventilated the | ast working place, Brushy Creek concl udes
that the air in that air course was intake air. Since this was
t he case, Brushy Creek believes that the physical area which
contained the intake air course could not be a worked-out area,
and that this area either contained an intake air course which
directed air over the 5-A face or it contained a return air
course. In either case, Brushy Creek does not believe it was a
wor ked- out area since the definition of such an area excl udes
both return air courses and intake air courses.

Brushy Creek asserts that the difficulties in understanding
t he nmeani ng of "worked-out" justifies its reliance upon its
understanding of the termin relation to the terns descri bing
ot her underground mne areas. Wth regard to M. Eslinger's
testinmony that there is little difference between an abandoned
area and a wor ked-out area, Brushy Creek takes the position that
the 5-B intake air course was being regularly inspected and
ventilated, and thus did not neet the statutory definition of
"abandoned area" or the Mning Dictionary definition of
"abandoned wor ki ngs. "
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Brushy Creek maintains that the air course around the
perineter of the 5-B area nmet all of the practical requirenents
as an intake air course in that the entries were separated from
the neutral entries by ventilation control devices, and that the
only connection between the air course and the neutral entries
was through netal personnel doors used to allow nethane in the
neutral areas to "trickle" into the air course so as to be
diluted and carried away.

Brushy Creek states that the concept of an air course around
a neutral area is shown in the mne ventilation plan that was
exam ned by M. Eslinger and M. Wrth before their inspection,
and that a map of the 5-B area show ng the perineter air course
around the neutral entries dated Septenber 21, 1993, was al so
exam ned by M. Eslinger when it was filed with MSHA. | n addi -
tion, Brushy Creek asserts that the air course was exam ned as an
intake air course, and that it was in the process of marking the
air course an intake air course primary escapeway at the tinme of
the March 29, 1994, inspection, and that MSHA insisted it was
necessary to mark the entire perinmeter as a neans of abating two
ot her escapeway citations issued during the inspection.

In conparing its mne map, Exhibit G2, with MSHA's m ne
map, Exhibit G2, both of which were prepared for this liti-
gation, Brushy Creek points out that MSHA's map fails to show
t he permanent ventilation controls which created the intake
air course. Conceding that its designation of an area as an
intake air course may not, of itself, establish the area as such,
Brushy Creek nonethel ess concludes that it has always been its
prerogative to adopt a ventilation plan which fits the unique
circunstances at its m ne.

Brushy Creek concedes that there was no coal production
equi pnent in the air course at the tine of the inspection, but
takes the position that nothing in the regul ations states that
removal of the equi pnent or seal construction magically trans-
forms an intake air course into a worked-out area. Brushy Creek
concl udes that any dissatisfaction regarding the I ength of the
air course or the specific conditions found did not give MSHA
the authority to arbitrarily reclassify an intake air course
as a worked-out area. Brushy Creek further concludes that the
i nspectors could have cited it for an inproperly inspected intake
air course, or for other regulatory violations, but instead
focused on the "worked-out area” newy pronul gated regul ation
"witten" by M. Eslinger, and having nade the choice, the
citations stand or fall on this definition.
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Cting the testinony of M. Eslinger at Tr. 705-709,
Brushy Creek states that while the 5-B area was bei ng m ned
the air course delivered clean intake air to the face, and the
contam nated return air was carried away in the air course. As
the location of the face changed, the classification of the air
course changed, depending on whether it carried "intake" or
"return" air. When mning ceased in the 5-B area on Fri day,
March 25, 1994, the air course up to the face was an "i nt ake
air course" and beyond the face was a "return air course."”

Brushy Creek points out that according to M. Eslinger when
t he equi pnment noved back to the 5-A face on Monday, March 28,
1994, the entire 5-B area becane "a worked-out area" and the air
course becane a return air course. In short, Brushy Creek
concl udes that what had been an acceptable intake air course
becane, for no stated reason, an unacceptabl e worked-out area,
and al t hough Brushy Creek was permtted to run fresh air through
the area on Friday, it was not permtted to do so on Mnday, even
t hough the air at the 5-A face never exceeded acceptable |evels.

Brushy Creek states that reduced to its sinplest terns,
MSHA's claimis that intake air entered the 5-B area, noved with
t he atnosphere in this "worked-out" area, then exited as return
air sweeping the 5-A face. However, Brushy Creek points out that
permanent ventilation controls existed which nmet MSHA s defini -
tions and created an air course around the 5-B area. Further,
the intake air does not mx wth the atnosphere in any worked- out
area. Intake air stays in the intake air course and does not
ventilate a work area. Even if it did mx, the air would have
pi cked up the air bubble discovered in the neutral.

Brushy Creek points out that the intake was al ways cl ear of
excessi ve net hane, and no one ever found "bad air" in the form of
hi gh net hane or | ow oxygen at any place in the air course or at
the faces. Brushy Creek states further that the parties agree
that the air in the No. 5 air course was intake air up to the
poi nt where the seals were under construction at the 5-B entry
area, and if the seals had been in place, the air wuld have had
a direct flowto the 5-A face and there woul d have been no
vi ol ati on.

Brushy Creek concludes that nothing occurred to the air in
the 5-B intake air course which could change the "intake" air
into "return" air. The air did not becone contam nated with
met hane or | ose its oxygen content, there was no coal production
equi pnent present, there was no working face or working pl aces,
the only working place in that area of the m ne on March 29 was
the 5-A face, there were no power sources, and the only equi pnent
present was m scel | aneous belt structures and ot her equi pnent
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whi ch was bei ng recovered, none of which was "nechani zed m ni ng
equi pnent” requiring a separate split of air pursuant to section
75.332(a)(1).

Brushy Creek asserts that if the permanent stoppings were
not in place throughout the 5-B area, as represented in MSHA' s
map, Exhibit G2, then the entire area would be classified as a
"wor ked-out area." However, because the permanent ventil ation
controls were in place, the entries separated by those pernmanent
controls remain classified as an air course pursuant to the
definition of that termin section 75.301. Since it was an air
course, and was utilized as an intake air course, Brushy Creek
concludes that by definition, it can not be a worked-out area.

Cting the Zeigler decision, supra, Brushy Creek states
that return air may have different nmeanings for different
standards, and for the purpose of Subpart D, Part 75, it nmeans

"air that has ventilated the | ast working place." Brushy Creek
takes the position that the air passing along the 5-B intake
air course did not ventilate the "last working place" until it

reached the 5-A face.

Brushy Creek asserts that before going underground on
March 29, 1994, M. Wrth and M. Eslinger had apparently
concluded that the 5-B area fit M. Eslinger's definition of
"wor ked-out" (Tr. 144). M. Wrth was famliar wth the area
and told M. Cul pepper shortly after they started that the
air course contained return air (Tr. 596), and that before
starting into the air course fromthe other end, M. Eslinger
told M. Pait that the air was "off old works, so it's return
air" (Tr. 665). Brushy Creek suggests that since M. Eslinger
had supposedly superior know edge in regard to MSHA's inter-
pretation of the "worked-out area" provisions of the new
ventilation regulations, and had previously been to the m ne
and was famliar with the ventilation plan and m ne maps of
the 5-B area, he was obliged to point out any hazards to
Brushy Creek, rather than playing a game of "gotcha."

Brushy Creek states that if the 5-B air intake is a
"wor ked-out" area, then the four citations nust be consi dered
separately and either vacated or nodified. Wth regard to
Citation No. 4260292, Brushy Creek believes that the essence
of the alleged violation is that it should have had cl ean
air ventilating the producing section, and that it was "S&S"
because of the possibility of methane from below or fromthe
| engthy air course. However, Brushy Creek points out that
during the two inspection days in question, the air in the
air course and at the face was clean and there was no net hane
I evel s in the working section that were above acceptable |evels.

Brushy Creek concludes that, at nost, this citation results
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froma reasonabl e di sagreenent as to the classification of

5-B air course resulting fromthe difficulty of the definition
It concludes that the citation should be vacated, and, if not,
reduced to non-"S&S" with no negligence.

Wth regard to Citation No. 4260295, Brushy Creek states
that the tinme noted for the issuance of the citation is wong,
and that only one golf cart was present. Although the citation
was marked " S&S' and "reasonably likely" to result in a perna-
nently disabling injury, Brushy Creek points out that the
operator was allowed to start the cart and give one of the
i nspectors a ride out, and it concludes that no danger would
have been present if M. Wrth had not taken it upon hinself to
change the air flow. Brushy Creek believes the citation should
be vacated and, if not, reduced to non-"S&S" w th no negligence.

Wth regard to Citation No. 4266732, Brushy Creek points
out that MSHA acknow edged that "managenent was conpel | ed by
ci rcunst ances beyond their control to change ventilation that
may have permtted the cited condition to exist."” Further, while
the citation alleges that the neutrals (the "worked-out area")
"was not ventilated," M. Eslinger admtted that the air quality
on the working section was satisfactory (Tr. 245). Under the
ci rcunst ances, Brushy Creek concludes that the nethane in the
area was continuously diluted within the intent of the standard,
and it believes that the citation should be vacated or reduced to
non-"S&S" w th no negligence.

Wth regard to non-"S&S" Citation No. 4266733, Brushy Creek
argues that it was in the process of changi ng the escapeway
mar kers when the inspection teamarrived, and at MSHA's
direction, to abate the citation, the entire 5-B intake air
course was marked, even though M. Eslinger admtted he woul d
take a shorter way out (Tr. 264). Brushy Creek maintains that
MSHA' s prosecution of this citation is inconsistent since if it
is sustained, it is an acknow edgnent that the primary escapeway
whi ch MSHA required to be marked was ventilated with intake air.

If this citation is sustained, Brushy Creek suggests that

consi stency requires that the other three nust be dism ssed.

The 5-B area in question was a rather extensive area
containing entries, roons, and panels from which coal had been
extracted. M. Snock estimated that it was approxi mately
two and one half to three mles around the perineter of the
area, and M. Wrth stated that it took four and one half hours
to wal k around the area (Tr. 73, 450).

In the instant proceedings, if access to the 5-B area had
been sealed at the tinme of the inspection, the intake air would
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have continued down the intake air entry directly to the 5-A face
area where it would have swept and ventilated the faces before
exiting the mne through the return. In that scenario, there
woul d be no violation because the intake air traveled directly

to the face area without first mgrating and traveling through
the 5-B area. However, by coursing the air through the 5-B area
where the sealing work had not been conpleted, and allow ng that
air tomx wth the air ventilating the neutral area before exit-
ing the area where it was again used to ventilate the 5-A working
faces, the respondent ran afoul of the cited ventilation

st andar ds.

As noted earlier, "intake air" is defined by section 75.301
as (1) air that has not yet ventilated the |ast working place on
any split of any working section or (2) air that has not yet
ventilated any worked-out area. "Return air" is defined in
rel evant part as (1) air that has ventilated the | ast working
pl ace on any split of any working section, or (2) air that has
ventil ated any worked-out area. In short, air that has not
ventil ated any worked-out area is considered intake air, and air
that has ventilated any worked-out area is considered return air.

The controversy with respect to the four disputed violations in
guestion is focused on the interpretation of the section 75.301
definition of the phrase "worked-out area" and its interpretation
and application to the terns "intake" and "return" air.

The phrase "worked-out area"” is defined, in relevant part,
by section 75.301, as "an area where m ning has been conpl et ed,

excl udi ng devel oping entries, return air courses, and intake
air courses.”

| nspector Wrth testified that during his inspection of the
5-B area there was no coal production in progress, no continuous
m ning unit or coal producing equipnment, and no el ectrical power.
He al so observed that sone of the permanent ventilation
st oppi ngs were crushing out, and the only work that he found in
progress was the work to conplete the sealing of the area (Tr.
59-65).

| nspector Eslinger characterized the 5-B area as "a classic
wor ked- out area" where mning had been conpleted (Tr. 282, 285).
Al though M. Eslinger believed that the ventilation nmethod used
at the tine the area was being mned, as shown on the m ne naps,
was sufficient, he confirnmed that managenent did not submt a
ventilation plan showi ng the nmethod of ventilation used in the
5-B area at the time of the inspection (Tr. 282, 285). Since
Brushy Creek was in the process of sealing the 5-B area,
M. Eslinger concluded that Brushy Creek tacitly admtted that
m ning was conpleted in that area and it never intended to go
back to mne coal (Tr. 287).
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M. Snock agreed that a "worked-out area" is one where

m ni ng has been conpl eted, and he conceded that at the tinme of
the inspection, "we had finished cutting coal in this area, but
m ni ng wasn't done because | had to get out of there" (Tr. 406).

Concedi ng that there was no el ectrical power on the 5-B area,
M. Snock suggested that because of the sealing work in progress,
and the presence of sone equi pnent in one of the roons (belt,
fram ng drives, and power boxes), which had not been renoved from
the area, the area was not "worked-out" (Tr. 412-412, 467-468).
CGeneral M ne Manager Hatcher identified simlar equipnent that
was in the area (Tr. 510-511).

During closing argunents at the hearing, Brushy Creek's
counsel stated that, "we haven't contested the fact that m ning
was conpleted in that area" (Tr. 741). Indeed, in its post-
hearing brief, Brushy Creek concedes that there was no coal
production equipnent in the 5-B area at the tine of the
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i nspection, and it does not dispute the fact that there was
no power on the 5-B area.

| conclude and find that the evidence here establishes that
at the time of the inspection in question, the m ning of coal
had been conpleted in the 5-B area, there was no power, and the
area was in the process of being seal ed. | further concl ude
and find that the fact that the sealing had not been totally
conpl eted, and that certain pieces of equi pnent had not yet been
removed fromthe area, does not detract fromthe fact that the
area was for all intents and purposes "m ned-out."” Under the
ci rcunstances, | conclude and find that the 5-B area was a
"wor ked-out area" as that termis defined by section 75.301.

Wth regard to the exclusion of return air courses and
intake air courses fromthe definition of "worked-out area,"
cannot conclude that the 5-B area contained any clearly defined
intake air course that qualifies for a "worked-out area"
definitional exclusion.

For the reasons which follow, and notw thstanding the fact
that the 5-B perineter area was separated by ventil ation stop-
pings, | can not conclude that it constituted a de facto intake
air course that would exclude the 5-B area as a worked-out area.

In support of its assertion that the perineter of the
5-B area constituted an intake air course, thereby excl udi ng
the 5-B physical area as a "worked-out area," Brushy Creek nain-
tains that the ventilation stoppings constituted an "air course"
as defined by section 75.301, and that since the air in that air
course had not yet ventilated the |ast working place, it was
i ntake air.

Brushy Creek argues that the 5-B perineter air course mnet
all of the practical requirenents as an intake air course in
that the entries were separated fromthe neutral entries by the
stoppi ngs and ventilation doors that allowed nethane in the
neutral area to "trickle" into the air course, that the concept
of an air course around a neutral area is shown in ventilation
pl an Drawi ng AO717-01 (Exhibit JE-2), that the air course was
exam ned as an intake air course, and that it was in the process

of marking the air course as an intake air course prinmary
escapeway when the inspectors appeared on March 29, 1994.

| conclude and find that the fact that a ventilation plan
sketch depicts a "concept” for an air course around a neutral
area does not support any conclusion that the respondent's
ventilation nethod in use at the tinme of the inspection was
covered or authorized by the approved plan. |In fact, the
testinmony is to the contrary.
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Conceding that sinply designating an area as an intake air
course does not ipso facto establish it as such, Brushy Creek
mai ntains that it has always been its prerogative to adopt a
ventilation plan which fits its unique circunstances. However,
M. Eslinger testified credibly that there was nothing in the
m ne ventilation plan allow ng Brushy Creek to do what it was
doing (Tr. 159). Further, although M. Pait testified that the
m ne ventilation plan did not prohibit the ventilation configu-
ration for the 5-B perineter area (Tr. 666), M. Snock testified
that the ventilation plan did not cover or authorize what was
bei ng done at the tine of the inspections on March 29 and 30,
1994 (Tr. 499).

Brushy Creek's assertion that it considered the 5-B area to
be an intake air course because it regularly inspected the area
as such is not well taken, and its conclusion in this regard is
rejected for |ack of any supporting probative or credible evi-
dence. The only witten docunentation produced by Brushy Creek
to support its assertion that the 5-B area was being regularly
i nspected as an intake air course is a preshift mne examner's
report signed by R chard Doty for an inspection of the "#5
i ntake" on March 29, 1994 (Exhibit P-0-3). M. Doty was not
called as a witness and Brushy Creek introduced no further
exam nation reports fromits mne records.

Brushy Creek's Shift Manager Reynol ds, who wal ked part of
the 5-B perinmeter wwth Inspectors Holland and Eslinger on
March 29, 1994, testified that he observed two | ocations where
M. Doty had initialed and dated March 29 on the inspection
boards, and he marked the | ocations on Exhibit 0-2 (Tr. 588).
However, no records docunenting these exam nations were forth-
com ng and one can only specul ate as to whet her one of these
| ocati ons was the one docunented by the aforenentioned Doty
report.
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Al t hough Under ground Superintendent Snock testified that
he had to exam ne the entire 5-B area as an intake air course,
and that his mne exam ners "woul d have been there daily" to
exam ne the area of deepest penetration, the seal work area,
and "the intake for an air course" (Tr. 414, 452-459), no
docunentation in the form of exam nation records were produced,
and none of the exam ners who purportedly conducted the
exam nations were called to testify.

Safety Manager Pait testified that the 5-B area did not have
definite exam nation points, and he asserted that exam ners would
initial "at the point of deepest penetration or sonmewhere wthin
that area between the beginning and the end" (Tr. 670). Although
M. Pait believed the area was regularly inspected, the only
specific exam nation he could identify was the one by M. Doty on
March 29 (Tr. 670). Brushy Creek confirnmed that it coul d not
find any exam nation records for the 5-B area other than the one
it produced (Tr. 695).

| nspector Wrth testified that the 5-B area was not being
properly pre-shifted or exam ned weekly as required by sections
75. 360 and 75. 364, and that when he wal ked the perineter of the
5-B area to the point of deepest penetration, he found no dates,
times, initials, or evidence to indicate that these exam nations
wer e being conducted. Under the circunstances, he cited
Brushy Creek with a violation for not conducting these
exam nations (Tr. 48, 53-54, 76).

| nspector Eslinger was aware of only one entry in the
5-B area that was exam ned and nmarked "safe,"” but he did not
believe that Brushy Creek was exam ning all of the entries and
roons throughout the entire area as required by section
75.360(b) (6), and he di sputed Brushy Creek's contention that it
considered the 5-B area to be intake air because it was being
exam ned as an intake air course (Tr. 284).

After careful consideration of all of this evidence,
conclude and find that, at nost, Brushy Creek may have conduct ed
sporadi ¢ and cursory exam nations of the 5-B area whil e working
and preparing to seal the area before the inspections in
guestion, but I can not conclude that it was regularly inspecting
or treating the area as an intake air course.

M. Wrth testified credibly that intake air can becone
return air, but that return air can not becone intake. He
further testified that when he inspected the 5-B area with
M . Cul pepper be observed that it was marked with red refl ectors,
and that M. Cul pepper informed himthat these markings were used
to identify return air (Tr. 84-85, 122-123). M. Pait testified
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that at the time of the inspection nost of the 5-B area "was
still marked as a return because that's what those had been a
week before ..." (Tr. 677-688).

The definition of "air course” found in section 75.301
states, in relevant part, that the separation of an entry or
entries by stoppings or other ventilation control devices is
so that any mxing of air currents between each is limted to
| eakage. The evidence here reflects that the m xing of the
5-B neutral air and the perineter air was nore than | eakage or
confined to "a trickle."

The respondent's assertion that the 5-B "intake air" did not
m x or ventilate any worked-out area and stayed in the "intake
air course" is not supported by the evidence and testinony, and
it is rejected.

M. Snmock confirmed that the 5-B neutral area was being
ventilated in order to keep any nethane below the legal limts.
In order to facilitate the flow of air through that area,
stoppi ng bl ocks were renoved, and the air that was used to
ventilate this area blended in with the rest of the air in the
air course that was exiting the 5-B area (Tr. 414-416). He
further confirnmed that air was coursed into the neutral areas by
stopping doors to allowthe air to circulate and ventilate the
neutral area. The air would then exit through these doors and
into the air course (Tr. 423). He also testified that air from
the belt haul ageway was used to ventilate the area that was being
sealed, and that it traveled the perineter of the 5-B area,

t hrough the neutral area, and out into the air course that then
swept the 5-A working faces before exiting the m ne through the
return (Tr. 477-478).

The evi dence establishes that the mne is an extrenely
gassy mne. |Indeed, the m ning that had previously taken place
at the 5-A area was suspended and noved to the 5-B area because
of high levels of methane mgrating through the 5-A floor from
an ol d abandoned m ne below that area. Mning resuned in the
5-A area after the nethane was cleared up after bore holes were
drilled to bleed it off.

M. Wrth testified credibly that the worked-out area
i ncluded the neutral area between the stoppings where nethane
was detected in an area where there was no air novenent
(Tr. 147). He al so observed 5-B areas where the stoppings
were crushing out and where bel ow normal oxygen | evels were
di scovered, as well as nethane levels up to 1.8 percent.
M. Eslinger testified that his nmethane detector, which was
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set at 2.5 percent nethane, sounded when he wal ked t hrough a
stopping door into the 5-B neutral area. Underground Superin-
tendent Snock candidly admtted that he "wanted out of there as
soon as possi bl e" because of pillar squeezing and the presence of
gas bl eeders. He also admtted that the 5-B area was "troubl ed"
before the inspection because of the squeezing that was "nessing
up" the ventilation system

M. Wrth acknow edged the presence of pernmanent and
tenporary ventilation controls and stoppings while he was
traveling the 5-B area during his inspection (Tr. 106-107, 111).

He confirnmed that the air ventilating the 5-A face area where
m ni ng was taking place was the sane air that had ventil ated
the 5-B area, and that both areas were being ventil ated by
the sane split of air and not separately. Although M. Wrth
acknow edged that the air entering the section was initially
intake air, he concluded that once it was coursed through the
5-B area, it becane return air, regardless of whether it remained
in the perinmeter area or in the "neutral area"” (Tr. 85). Since
the air ventilating the 5-A area was not on a separate fresh air
i ntake split, he concluded there was a violation of section
75.332(a)(1).

M. Wrth testified that the | ast working place on the
section for the purpose of applying the definition of return air
was the 5-A working place where coal was being produced (Tr. 98).

He agreed that by definition, the air nust first pass by that
wor ki ng pl ace before it can be considered return air pursuant to
section 75.301. However, since the air had al ready ventil ated
the "worked-out" area before reaching the |ast working place,
he concluded that it was return air by that sanme definition
(Tr. 99).

M. Eslinger considered the entire 5-B area, including the
"neutral areas" between the stopping |ines, to be worked- out
areas (Tr. 147). He conceded that the air that exited the
5-B area and was used to ventilate the 5-A face area woul d have
been within the legal Iimts of intake air, but for the section
75.301 definition of return air that defines such air as air that
has been used to ventilate a worked-out area (Tr. 147).

Al though | agree with Brushy Creek's assertion that the
definition of "worked-out area"” is circular, confusing and
inartfully drafted, | am not persuaded that Brushy Creek was
totally ignorant of the prohibitions against using air which
has ventilated a worked-out area to ventilate the working face
area in question. Nor can | ignore the hazards associated with
potential methane ignitions and expl osions that may occur as a
result of ventilating active face areas with air that was used to
ventil ate ot her worked-out areas before exiting the m ne through
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the returns. | find that the pronulgation of the ventilation
standards found at sections 75.332, 75.334, and 75.380, was
clearly intended to address, renedy, or prevent these potenti al
hazards to m ners worki ng under ground.

After careful consideration of all of the evidence in these
proceedi ngs, | conclude and find that MSHA has the better part of
the argunent. | can not conclude that Brushy Creek has estab-
lished that the 5-B perinmeter area that it has characterized as
an intake air course was in fact a clearly identifiable separate
air course delivering un-mxed air directly to the 5-A working
faces without first ventilating the 5-B worked-out areas. Since
t he evi dence establishes the 5-B perineter air mxed with the
air fromthe belt haul ageway that was used to ventilate the

5-B neutral worked-out areas, | conclude and find that the air
did in fact ventil ate worked-out areas before reaching the
5-A working faces. Under the circunstances, | further concl ude

and find that this air was return air as that termis defined by
section 75.301.

The parties agreed that the principal issue with respect to
the citations in question is whether the cited 5-B area was a
"wor ked-out area" as defined by section 75.301 (Tr. 281, 505,
692; Respondent's Post-hearing Brief, pg. 9). They further
agreed that if | should find that the cited 5-B area was a
wor ked-out area, the violations should be affirmed. Under the
ci rcunstances, Citation Nos. 4260292, 4260295, 4266732, and
4266733 ARE AFFI RMVED

Citation No. 4260297 (LAKE 94-175-R, LAKE 94-250)

In this citation, Brushy Creek is charged with a violation
of mandatory safety standard 30 CF.R 75.370(a)(2), for failing
to follow its approved ventilation plan requiring a m ni nrum of
6,500 cfmof air at the end of a ventilation line curtain at
all times while the mner machine is cutting or |oading coal
(Ventilation plan, pg. 1, paragraph C (2) (Exhibit JE-2)).
Section 75.370(a)(1) requires a mne operator to devel op and
followits approved plan, and, in this case, the inspector
found | ess than the required anount of air at the cited face
ventilation curtain in question while coal was being cut and
| oaded.

| nspector Wrth's credi ble and unrebutted testinony clearly
establishes that there was little or no air novenent at the end
of the cited Iine curtain in question. The respondent's approved
ventilation plan requires that 6,500 cubic feet of air per mnute
be maintained at the end of the line curtain at all tinmes while
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coal was being cut and | ocaded. M. Wrth's testinony establishes
that the available air was insufficient to even turn the vanes of
t he anenometer that he used to test the air.

M. Wrth's testinony that he observed coal being cut and
| oaded at the face of the No. 6 entry where the cited curtain was
| ocat ed was corroborated by the credi ble testinony of |nspector
Bird who testified that when he and M. Wrth wal ked into the
entry, he observed coal being | oaded, and a | oaded car | eaving
the area. M. Bird' s inspection notes reflected that the renote
control mner was cutting and | oading coal in the No. 6 entry.
M. Eslinger testified credibly that he arrived at the cited
| ocation shortly before M. Bird and M. Wrth and observed a
| oaded shuttle car |leaving. He then watched as other shuttle
cars pulled in and were | oaded with coal

| find no credible testinony or evidence to rebut the
observations made by M. Bird, M. Wrth, and M. Eslinger in
support of the violation. M ne Manager Hatcher confirnmed that
he did not observe the cited conditions and was not present
when the citation was issued. Assistant Safety |nspector
Gene Cul pepper testified that when he went to the face area
he found M. Eslinger, M. Bird, and M. Wrth there and
they informed himthat a citation had been i ssued because of
insufficient air at the face. M. Cul pepper confirmed that
when he arrived in the area, the mning machi ne was shut off
and he did not take any air readings at the end of the cited
line curtain.

Saf ety Manager Pait confirned that he had no persona
knowl edge of the line curtain violations and that he was on the
surface when M. Cul pepper called himto informhimthat the
citation was being issued.

The only relevant testinony by the respondent in defense of
the violation was that offered by m ner operator Steve Burgess.
He testified that he did not take an air reading before starting
his cuts because he had no anenoneter. He confirned that
M. Wrth checked the air and found none because part of the
curtain was m ssing.

M. Burgess clainmed that when he first observed the
i nspectors he was through cutting coal and was backi ng the
machi ne up to clean up so that he could begin bolting the roof.
He took the position that he was sinply cleaning up the | oose
coal that was on the ground and suggested that he was not cutting
or loading coal. | reject this testinony as a | ess than credible
defense to the violation. Even if | were to accept as true that
M. Burgess was cleaning up | oose coal when he first observed the
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i nspectors, they testified credibly that when they were observing
the work at the face, coal was being cut and | oaded, and shuttle
cars were comng and going fromthe face areas with | oaded coa
that had been cut at the face by M. Burgess.

On cross-exam nation, M. Burgess confirmed that he had not
cl eaned up any | oose coal when the inspectors appeared at the
face areas and that he had just nade a 35 foot cut of coal that
was dunped in the ramcars and haul ed away. He further confirnmed
that he cleaned up the place and | oaded the coal out after the
vi ol ati on was abated and term nat ed.

| conclude and find that the petitioner has established by

a preponderance of the credi ble and probative evidence that the
requi site anount of air was not being maintained at the end of
the ventilation line curtain while coal was being cut and | oaded.

Brushy Creek's failure to maintain the air as required consti -
tutes a violation of its approved plan, and its failure to foll ow
the plan constitutes a violation of section 75.370(a)(1).
Accordingly, the citation IS AFFI RVED

Citation No. 4261610 (LAKE 94-176-R, LAKE 94-250)

Brushy Creek is charged here with a violation of mandatory
safety standard 30 CF. R 75.370(a)(1), for failing to follow
its approved ventilation plan requiring the cited ventilation
line curtain to be maintained within 40 feet of the deepest
penetration of the face while coal is being cut and | oaded
(Ventilation Plan, pg. 1, paragraph C (2) (Exhibit JE-2)). Here
the inspector found that the curtain nmeasured 66 feet fromthe
deepest penetration where coal was being cut and | oaded.

The credible testinony of Inspector Bird establishes that
the cited ventilation line curtain was not maintained to within
40 feet of the face as required by the approved mne ventilation
pl an. The applicabl e plan provision when renote control m ners
are in use requires the ventilation line curtain to be maintained
to wwthin 40 feet of the deepest penetration of the face.

M. Bird determned that the line curtain was not naintained
to within 40 feet of the face by neasuring the di stance between
the mner bits cutting at the face to the tail of the mner, and
the distance fromthe line curtain to the last row of roof bolts.

Based on these neasurenents, he concluded and found that the
line curtain was being maintained at a distance of 66 feet from
t he poi nt of deepest penetration where coal was being cut and
| oaded at the face. M. Eslinger, who was present at the scene,
testified credibly that after he pointed out that coal was being

58



cut and | oaded, M. Bird proceeded to nake his neasurenents, and
that m ning was stopped.

Brushy Creek's Safety |Inspector Gene Cul pepper, who nmade a
sketch of the curtain, including a notation that it was "taken
down by a car," confirnmed that he based this notation on what he
"thought" had happened, and he admtted that he did not see any
car tear the curtain down and did not speak to any car operator.

Al t hough he cl ainmed that he saw that the curtain was m ssing, he
conceded that he did not know what happened. He further stated
that m ner operator Burgess told himthat he "thought” that a
car had torn down the curtain. M. Cul pepper confirmed that he
made his sketch six nonths after the citation was issued, and
al t hough he took exception with the curtain sketches nmade by the
i nspectors, he admtted that even on his sketch the curtainis
shown as nore than 40 feet fromthe face, and that this would be
a violation.

M ner operator Burgess clained that he saw the curtain
being torn down, but indicated that only 30 feet of the 70 foot
curtain was torn down and that the last five or six feet of
curtain skirting towards the face was m ssing. He confirnmed
t hat abatenent was achi eved by hanging a new curtain that had
been stored in a roof bolting machi ne nearby, and he testified
that this new curtain was intended to replace the old curtain.

| nspector Wrth testified credibly that he saw no evi dence
that the curtain had been ripped down and he saw no curtain |ying
on the mne floor. Although he did observe a gap at the bottom
of the curtain, he did not believe this was significant as |ong
as the air was maintained as required by the ventilation plan.

| nspector Bird, who was also at the scene with M. Wrth,
di d not observe any curtain on the ground or a car tearing it
down. He testified that he would not have issued the citation if
the curtain had been torn down and | oadi ng was stopped to hang
it back up. However, he saw no evidence that this was the case.

| nspector Eslinger testified that he observed no ri pped
curtain or any curtain being dragged off by a shuttle car, and
he saw no evidence that the curtain had been hung up to the
last full roof bolts.

The respondent's suggested defense that the curtain was not
mai ntained to within 40 feet of the face because it was torn down
by a shuttle car leaving the area is rejected. M ne operator
Burgess' testinony that the new curtain stored on the roof bolter
was intended to be hung earlier "to start with," suggests that
part of the curtain may have been down sonetine prior to the
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arrival of the inspectors, and that m ning continued on with no
action taken to install the new curtain until after the citation
was i1 ssued. Under the circunstances, | can not concl ude that
this excuses the violation.

| conclude and find that the petitioner has established by
a preponderance of the credi ble and probative evidence that the
cited violation line curtain was not maintained to within 40 feet
of the deepest penetration while coal was being cut and | oaded,
as required by the mne ventilation plan. Brushy Creek's failure
to maintain the required curtain distance as required by its
approved plan constitutes a violation of section 75.370(a)(1).
Accordingly, the citation IS AFFI RVED

Brushy Creek's counsel suggested that the inspectors were
m staken as to the |ocation of the cutting nachine, as well as
the depths of the cuts, and he advanced the argunent that the
machi ne operator was "strictly cleaning up after conpleting sonme
cuts" and was not cutting or |oading coal (Tr. 382-393). Counsel
further asserted that Brushy Creek was charged with two separate
line curtain violations rather than one and he voiced his dis-
pl easure with MSHA' s "doubl e barrel™ enforcenment action
(Tr. 393-394).

| find no credible or probative evidence to support any
conclusion that the inspectors were mstaken as to the | ocation

of the violations. Even if they were, | find no prejudice to
Brushy Creek in defending the citation. | further find no

evi dence to support a conclusion that the inspector m stook the
depths of the cuts. | find the inspector's unrebutted

measurenents in support of the violation to be credible.

Wth regard to Brushy Creek's "duplicate violation"
argunent, while it is true that the two Iine curtain viola-
tions resulted froma single episode, the evidence supports
two distinct violations and the Act requires a penalty assessnent
for each violation, 30 U.S.C. 820(a). However, | have taken al
of this into consideration in assessing the penalties for the
vi ol ations in question.

Significant and Substantial Violations

A "significant and substantial"™ violation is described in
section 104(d)(1) of the Mne Act as a violation "of such nature
as could significantly and substantially contribute to the cause
and effect if a coal or other mne safety or health hazard."

30 CF.R " 814(d)(1). A wviolation is properly designated as
significant and substantial, "if, based upon the particular facts
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surrounding the violation there exists a reasonable |ikelihood
that the hazard contributed to will result in an injury or
illness of a reasonably serious nature.” Cenent Division,

Nati onal Gypsum Co., 3 FMSHRC 822, 825 (April 1981).

In order to establish that a violation of
a mandatory safety standard is significant and
substantial under National Gypsumthe Secretary
of Labor must prove: (1) the underlying violation
of a mandatory safety standard; (2) a discrete
safety hazard--that is, a neasure of danger to
safety-contributed to by the violation; (3) a
reasonabl e |ikelihood that the hazard contri buted
towll result in an injury; and (4) a reasonable
i kelihood that the injury in question wll be of
a reasonably serious nature.

In United States Steel M ning Conpany, Inc., 7 FVMSHRC 1125,
1129, the Comm ssion stated further as foll ows:

We have explained further that the third

el ement of the Mathies fornula "requires that the

Secretary establish a reasonable |ikelihood that

the hazard contributed to will result in an event

in which there is an injury.” U S. Steel Mning

Co., 6 FMSHRC 1834, 1836 (August 1984). W have

enphasi zed that, in accordance with the | anguage

of section 104(d)(1), it is the contribution of a

violation to the cause and effect of a hazard that

must be significant and substantial. U S. Steel M ning Conpany,

The question of whether any particular violation is "S&S"
nmust be based on the particular facts surrounding the violation,
i ncluding the nature of the mne involved, Secretary of Labor v.
Texasqgulf, Inc., 10 FMSHRC 498 (April 1988); Youghi ogheny & Chio
Coal Conpany, 9 FMSHRC 2006 (Decenber 1987). Further, any
determ nation of the significant nature of a violation nust be
made in the context of continued normal m ning operations.

Nati onal Gypsum 3 FMSHRC 327, 329 (March). Hal fway,
I ncorporated, 8 FMSHRC 8 (January 1986).

In the Texasgulf, Inc. case, supra, the Comm ssion affirnmed
the judge's non-"S&S" finding in connection with a permssibility
vi ol ation and commented that in order for an ignition or explo-
sion to occur, "there nmust be a confluence of factors, including
a sufficient anount of nethane in the atnosphere surrounding the
i nperm ssi ble gaps and ignition sources,” 10 FMSHRC 501.

Citation No. 4260292
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M. Wrth based his "S&S" finding on the fact that the 5-A
face area where mning was taking place was not being ventil ated
by a separate split of fresh intake air, and was instead being
ventilated by air that had circul ated through and ventil ated the
wor ked-out 5-B area. He concluded that it was reasonably likely
that an injury would occur because the 5-B area was not being
properly exam ned, there was a body of nethane present in the
neutral worked-out area, with no air novenent sufficient enough
to dilute and nove out that nethane, and he believed that con-
tamnated air fromthis area would easily find its way to the
coal producing area. He also considered the fact that nethane
was being liberated froman old mne and was m grating through
Brushy Creek's m ne.

M. Wrth further believed that | ow oxygen | evels and high
met hane | evel s may go undetected in areas that are not properly
exam ned, and that roof falls could result in the failure of
per manent ventilation control devices. M. Eslinger confirnmed
that he reviewed M. Wrth's "S&S" finding and agreed with it.
Since it was only the second day of mning, M. Eslinger was
concerned that nethane could again cone through the mne floor,
and he found nethane in the 5-B area and believed that it could
travel to the working 5-A face at any tine.

| conclude and find that M. Wrth's testinony in support of
his "S&S" finding is general and sonmewhat specul ative. Al though
| have found that the failure to ventilate the 5-A working face
area with a separate split of intake air constitutes a violation
of section 75.332(a)(1), on the specific facts of this case,
cannot conclude that in the course of continued mning the cited
condition would reasonably likely result in an accident or
injuries of a reasonably serious nature.

The evi dence establishes that no active mning was taking
pl ace in the 5-B worked-out area and there was no power on the
area. Except for sone m scell aneous belt structures, all of the
el ectrical equipnent used to m ne coal had been renoved fromthe
wor ked-out area. Except for the area where sealing work was
bei ng conducted, there is no evidence that mners were regularly
wor ki ng in other worked-out areas. Although M. Wrth concl uded
that it was "very easy" for any contam nated air exiting the
wor ked-out area to enter the 5-A producing section, M. Eslinger
confirmed that there was sufficient air quantity and oxygen at
t he working 5-A faces, and there was no evidence of any carbon
nmonoxi de. I ndeed, M. Eslinger characterized the air sweeping
the faces as "up to snuff"™ (Tr. 147). M. Eslinger also
testified that he found no nethane | evels or oxygen | evels that
woul d have endangered m ners on March 29 and 30, 1994 (Tr. 709).
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In view of the foregoing, | conclude and find that the
evi dence does not support the inspector's "S&S" finding, and
his finding in this regard IS VACATED. The citation IS MOD Fl ED
to a non-"S&S" citation.

Citation No. 4160295

| nspector Wrth cited the nonperm ssible golf cart that
was driven into the area where he found 1.9 percent nethane and
18. 8 percent oxygen. Brushy Creek conceded that the cart was
non-permssible. M. Wrth believed that it was reasonably
i kely that an explosion would occur if work had been all owed
to continue because the cart was driven into an area where he
found the nethane and | ow oxygen |levels. Although he did not
i nspect the golf cart, he believed that the cart batteries, and
the notor, which sparks and arcs, the battery termnals, and the
headl ight all constituted ignition sources.

After careful review of all of the evidence and testinony
with respect to this violation, |I cannot conclude that it was
"S&S." Although the evidence establishes that the golf cart was
non- perm ssi bl e, the inspector conceded that he did not inspect
it and there is no evidence that any of its conponents were
defective. Further, the evidence establishes that no active
m ning was taking place in the 5-B area, there was no power on
the section, and all of the m ning equi pnent had been renoved.

The evidence reflects that M. Cul pepper was initially
driving a cart in the neutral area behind the stoppings while
the inspector he was with was on the other side. M. Cul pepper
had operated the cart without incident or inspector conplaints
for nost of the inspection. However, when the battery went dead,
M. Cul pepper abandoned the cart and was picked up by anot her
cart driven by the wal karound representative. Wen M. Cul pepper
subsequently got off the cart and started wal king in the
direction of an entry fromwhere he was being flagged by soneone,
hi s nmet hane detector sounded in the presence of all of the
i nspectors who had apparently just stepped through a stopping
door and detected the presence of nethane. At that point in
time, M. Cul pepper was informed that he would be cited for
driving the golf cart into the area where nmethane was detected.

| nspector Wrth conceded that the cart was not taken out
of service, and that he allowed it to be driven fromthe area
after it was pushed out of the area where the nethane was
detected. However, before the cart was started again, M. Wrth
tested for nethane and found that it was bel ow the all owabl e
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limt. This indicates to nme that the condition was i mredi ately
abated. | also note M. Wrth's testinony that prior to entering
the neutral area through the personnel door, his nethane detector
never sounded (Tr. 108). He also testified that the nethane

| evel he found would not in itself warrant a citation for the

wor ked-out area in question (Tr. 94).

Based on the facts and evi dence presented, | conclude and
find that the nmethane |evel that caused the detectors to sound
was an isolated event of very short duration, and with rather
i nstant abatenent. In the context of continued m ning oper-
ations, | cannot conclude that it was reasonably likely that a
met hane ignition or explosion would have occurred. The only work
in the 5-B area was the sealing work, and there is no evidence
that mners would normally be working in the neutral area behind
t he stoppings where the cart was being driven at the tinme of the
i nspection, nor is there any evidence of any nethane or golf
carts being otherwi se operated in the sealing work area as part
of any normal mning operation. Under all of these circum
stances, the "S&S" finding by the inspector IS VACATED, and the
citation IS MODIFIED to a non-"S&S" citation.

Citation No. 4266732

| nspector Holland issued this citation after finding
1.9 percent nethane and 18.8 percent oxygen in the cited
wor ked-out area. He did not testify. However, based on the
narrative description of the cited condition, it would appear
that M. Holland concluded that the area was not sufficiently
ventilated to nove out the nethane that he found.

M. Eslinger testified that he observed the conditions that
gave rise to the citation and he agreed with M. Holland s "S&S"
finding. WM. Eslinger concluded that the |lack of air novenent,
coupled with the high nmethane and | ow oxygen | evel s indicated
that the available air was not noving out the nmethane. He
further concluded that in the normal course of mning, it was
reasonably likely that nmethane would continue to build up to an
explosive level, and it could be ignited or noved towards the
active working faces. He was al so concerned that the | ow | evel
of oxygen coul d cause depl eted oxygen | evels that woul d be
insufficient for breathing.

For the reasons stated wth respect to ny non-"S&S" findi ngs
in connection with Ctation No. 4260295, | conclude and find that
t he evi dence does not support the inspector's "S&S" finding
associated wwth Ctation No. 4266732. |In addition to those
reasons, | have considered M. Wrth's testinony that there is
no specific nmethane limt for worked-out areas, and that the
nmet hane | evel he found would not result in a citation for the
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cited worked-out area (Tr. 68, 94). Under the circunstances, and
on the facts of this case, | cannot conclude that the evidence
supports any conclusion of a reasonable |ikelihood of an acci dent
or injury if work were allowed to continue in the 5-B area.
Accordingly, the inspector's "S&S" finding IS VACATED and the
citation IS MODIFIED to a non-"S&S" citation.

Citation No. 4260297

Wth regard to this citation, issued by M. Wrth for
i nadequate air behind the ventilation line curtain, he testified
that he based his "S&S" finding on the fact that m ning had only
resunmed in the 5-A area two days prior to his inspection after it
had been discontinued for ten nonths because of the high | evels
of net hane | eaking through the mne floor froman old abandoned
m ne. Conceding that the nethane | evel he found at the tine
of the inspection was below the allowable Iimt, and that
Brushy Creek drilled bore holes to bl eed out the nethane,
M. Wrth nonet hel ess was concerned that a build-up of nethane
coul d again occur in the absence of adequate air ventilation at
the face curtain area where m ning was actively going on and
where m ning equi pment was in operation. He concluded that a
bui l d-up of undiluted nmethane was reasonably likely in the
absence of ventilation, and that this would pose an expl osi on
hazar d.

Citation No. 4261610

Wth respect to the citation issued by M. Bird for not
positioning the ventilation line curtain to within 40 feet of
the face, he testified that he based his "S&S" finding on the
fact that methane had in the past been freely |iberated through
the mne floor, and in the presence of the ignition sources that
were present, he believed fire and ignition hazards were present
and that three m ners who he observed working in the area were at
risk. |If an explosion had occurred, he believed it was reason-
ably likely that the mners would suffer fatal injuries.

Al though it is true that the air ventilating the active
5-A area faces was not contam nated with high | evels of nethane
at the time of the inspection, sonme nethane was detected. G ven
the fact that mning had only recently resuned in that area after
it had been discontinued for approximately ten nonths because of
excessive nethane |liberation through the mne floor froman old
abandoned mne, | conclude and find that the | ack of adequate air
flow at the face, and the positioning of the ventilation curtain
approximately 66 feet fromthe face, rather than the required
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40 feet, presented a discrete safety hazard in that nethane could
have been liberated and accunul ated while the mner was cutting
and | oading coal at the face area. |ndeed, M. Snock confirnmed
that periodic gas bleeders are still encountered in the 5-A area
(Tr. 448). Further, the continuous mner, as well as the other
m ni ng equi pnent that was operating in the area, constituted
potential ignition sources while coal was being cut and | oaded.
Under the circunstances, | conclude and find that in the course
of continued mning at the cited face area, it was reasonably
likely that a nethane ignition, fire, or explosion wuld have
occurr ed.

| further conclude and find that in the event of a face
ignition, fire, or explosion, it would be reasonably likely
that the mners who woul d be present would suffer injuries of
a reasonably serious nature. Under the circunstances, | con-
clude and find that the violations associated wwth Ctation
Nos. 4260297 and 4261610 were "S&S", and the findings of the
inspectors in this regard ARE AFFI RVED

Si ze of Business and Effect of Cvil Penalty Assessnents
on the Respondent's Ability to Continue in Business

| conclude and find that Brushy Creek is a | arge m ne
operator and the parties have stipul ated that paynent of the
civil penalty assessnents for the violations in question wll not
adversely affect Brushy Creek's ability to continue in business.

Hi story of Prior Violations

An MSHA conputer printout listing Brushy Creek's conpliance
record for the period March 29, 1992 through March 28, 1994,
reflects that it paid civil penalty assessnents in the anount of
$96, 028 for 549 violations, 337 of which were "single penalty"
non-"S&S" violation. Except for one section 104(d)(1) citation,
all of the listed violations were issued as section 104(a)
citations. There are 29 prior violations of section 75.370(a)(1)
(failure to follow the ventilation plan), and 55 viol ations of
section 75.503 (electric face equi pnment permssibility).

Al t hough | cannot conclude that the respondent’'s history of
prior violations is particularly good, for an operation of its
size, | cannot conclude that it warrants any increases in the
civil penalty assessnments which | have made for the violations
whi ch have been affirned.

Good Faith Abat enent
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The parties stipulated that Brushy Creek abated all of the
violations in good faith.

67



Gavity

Based on ny "S&S' findings and concl usions, | conclude and
find that the violations affirmed as "S&S" viol ations were
serious violations, and that the non-"S&S" viol ati ons were non-
seri ous.

Negl i gence

The inspectors found that G tation Nos. 4240292, 4260295,
4266732, and 4266733 resulted froma noderate degree of negli-
gence on the part of Brushy Creek. The "noderate" negligence
finding for Gtation No. 4266732 was subsequently nodified to
"l ow' negligence by MSHA in the course of a conference (Tr. 208-
213).

Citation Nos. 4260297 and 4261610 were initially issued
wi th findings of "high" negligence. However, they were
subsequently nodified to reflect a "noderate" degree of
negl i gence.

| agree with the negligence findings, as nodified, and I
conclude and find that all of the violations were the result of
Brushy Creek's failure to exerci se reasonabl e care.

Cvil Penalty Assessnents

On the basis of the foregoing findings and concl usi ons, and
taking into account the civil penalty assessnent criteria found
in section 110(i) of the Act, | conclude and find that the
foll ow ng penalty assessnents are reasonabl e and appropriate for
the violations that have been affirned in these proceedi ngs:

30 CF.R
Citation No. Dat e Section Assessment
4260292 3/ 29/ 94 75.332(a) (1) $150
4260295 3/ 29/ 94 75.50701 $ 75
4266732 3/ 29/ 94 75.334(a) (1) $100
4266733 3/ 29/ 94 75.380(f) (1) $ 50
42660297 3/ 30/ 94 75.370(a) (1) $600
4261610 3/ 30/ 94 75.370(a) (1) $400
ORDER

In view of the foregoing, IT IS ORDERED as foll ows:

1. Section 104(a) "S&S' Citation Nos. 4260292,

68



4260295, and 4266732 ARE MODI FI ED to
section 104(a) non-"S&S" citations.

2. Brushy Creek shall pay a civil penalty assessnent
of $310, in settlenent of section 104(a) "S&S"
Citation No. 4266730, March 29, 2994, 30 C. F.R
75. 503.

3. Brushy Creek shall pay civil penalty assessnents
in the amounts shown above for the renaining
citations that have been affirmed. Paynent is to
be made to MSHA within thirty (30) days of the
date of these decisions and orders, and upon recei pt
of paynent, these matters are DI SM SSED

CGeorge A Koutras
Adm ni strative Law Judge

Di stribution:

Karl F. Anuta, Esq., P.O Box 1001, 1720 Fourteenth Street,
Boul der, CO 80306 (Certified Mil)

Christine M Kassak, Esq., Ofice of the Solicitor,
U.S. Departnent of Labor, 230 S. Dearborn Street, 8th Floor,
Chicago, IL 60604 (Certified Mil)
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