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DECISION ON REMA ND

Before: Judge W eisberyer

On February 24,1994, 1 isued a decision in this civil pera Ky proceed iy su sta iniry

six of the seven vioktions charmped. L & J Erenpy Con pary, Inc, 16 FM SHRC 424
(February 1994). L & J BErergy Con pany, Inc. ( L & J) filed a petition for d iscretionary
review ard/ or n otion for ren ard for correction of the record, aryu iny, inter a Ik, that a
stipu htion which was recoirted inny decision did rot reflect the parties agreen ent. The
Secretary ako n oved for ren ard. The Con n ission denied the n otion, but granted the petition
for review, ard ren arded the n atter to detem ine whether the stipu Btion in q estion correctly
represerted the agreen ent of the parties, and to recorsider the decision, If neceary. On

ren ard, 1took coynizance of the parties agreen ent, but declired to recorsider the initi |
decision. The Con n ission denied L & JS§ petition for review.

Sbsequently, L & J filed its appeal inthe US. Court of A ppea k for the D istrict of
Colin b Cirat. OnJure 6, 1995, the Court issued its decision ren ardirng the case to the
Con n ission Afor @ rew detern iration based on the fu Il record §
L& J BEenyy Co., Inc v. Secretary of Labor, 57 F3d 1086
(D C. Cir. 1995). The Court detern ired that ny legal concluision Adisck m iy rele ne on
arnything but expert testim ony,d rerdered Airrelevart( n y staten ent that I reviewed the
testm ony of other witresses. 57 F3d, sipra, at 1087, citing 16 FM SHRC at 441 The Court
further stated that if, on ren ard, the Con n ission reaches the san e conchi sion, Att n ust sim ply
exp b Iin why the eyew itress [ie., non expert] testm ony s discred ited or disconrected in whole
or npartf H.,at 1087. Finlly, the Court hell that the Con n ission shou K address each of
the six statutory criteria for detem iniry civil pera kies "before assessing a fire!” H., at 1088,
citing Slkershury Sore Co,,
5 FM SHRC 287, 292-93 (March 1983); 30 USC. " 820(1). On
August 8, 1995, the Court issued its Mardate ard Judgn ent In
this n atter, retu miny the case to the Con n issiores jurisdiction. On Septen ber 5, 1995, the
Con n ssion 1sied an order ren ardiry this n atter to n e, A.. for a rew detern ration based on




the ertire recordf (L & J Breny Co., Ihc, I7 FM SHRC 1515, 1517 ( Septen ber 1955)). On
Noven ber 1, 1995, the parties each filed
a Brief on Renard.?

Follow iy the didates of the Court of A ppea k, as referred to by the Con n ission in its
ren ard order, Inake the follow iy fu rther exp b retions:

1 Why evewitress testin ony was discou nted

Ihevabatin the isue of whether dargerous cord itions existed on the highwa ll prior to
the accident, 1discol nt the testm ony of the eyew itresses who testified on beha lf of L & J,
and irstead rely upon the expert testin ony due to the experience ard expertise of the experts
who testified. A newvabation of the experts™testm ony is set forth inny initia 1 decision, 16
FM SHRC supr, at 443. Ihaddition, as set forth inny initie 1 decision, 6 FM SHRC, sipn,
at 443, the testm ony of L & J& witresses is discred ited because the inspector=s testim ony that
on February 6, loose n ateril covered at kast 75 percert of the highwall, was not
cortrad iced or i peached. A ko, L & J§ expert witress Sovazzo, ard By witnesses Todd ard
W oods recog nized the depiction of son e loose n ateri b In photog raphs taken the n ornirng of
February 6.

2. The six statutory criteri

Upon recorsideration of the ertire record, I reaffim the firdirys and discussion rebtin
to the statutory criteri of the gravity of the vioktions, the ng lyence of L & J, ard the effect
of a perelty on L & J=s ability to cortirue in bu siness.

I accept the Secretary staten ents in his brief that
L & J den onstrated good faith inatten ptirg to achieve con plence after rnotifiction of the
vioktions, ard that there s no history of prior vioktions. L & J has not cha llerged the
assertions by the Secretary that the size of its busiress &s evidenced by the fact that it en ploys
5 arers, ard hasanarnrual reverue of ore n illion dolkrs.

Ih eva Liatin the statutory criteri In detem Ininy the proper pera lty to be assessed, 1
corsiler n ost sy nifiart the very high level of gravity of the vioktions fay nd herein, ard the
nore thann oderate level of L & J=s ngylgence. | refterate herein the reasoniry set forth In
the orgyire I decision 16 FM SHRC supra. B further reaffim ny findirgs and reasoniny set
forth in the initk I decision, 16 FM SHRC, sipra, at 449-450, that L & J did rot estab lish

To the extert that the aryun ents in the parties briefs are inconsistent with this
decision, or are beyord the scope of the ren ard order, they are rejected.



that the m position of pera kies wou Il synifiantly m pair its ability to cortirue in bu siness.
I further reaffim ny initia | firdirys regarding the proper pera kies for the vioktions foi rd to
have been establshed.
ORDER
k is ORDERED as follows:
1 Order No. 3490035 be susta ired.
2. Order No. 3490201 be disn issed.

3. L& Jhas not paid the civil pera ky puruiarnt to the initi I decision in this
n atter, then it shall, within 30 days of this decision, pay a civil pera ky of $7,500.00.

Avran W eisberyer
Adn instrative Law Judge

D istribu tion:

Linda M. Henry, Ex., Office of the Slicitor, U.S Departn ent of Labor, 14480 Gateway
Biilding, 3535 Market Sreet, Phikdelbhi, PA 19104 (Certified Mail)

Henry Chajet, Bsq., Patton Boggs, L.LLP., 2550 M Sreet, NW ., Washirgton, D.C. 20037
(Certified M ail)

Inl



