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DECISION ON REM A ND
Before:  Ju d g e W eisberg er

On Febru a ry 24, 1994, I issu ed a  decision in this civil pena lty proceeding  su sta ining
six of the seven viola tions cha rg ed.  L &  J Energ y Com pa ny, Inc., 16 FM SHRC 424
( Febru a ry 1994).  L &  J Energ y Com pa ny, Inc. (  L &  J) filed  a  petition for discretiona ry
review  and / or m otion for rem a nd for correction of the record, a rg u ing , inter a lia , tha t a
stipu la tion which w a s recou nted in m y decision did not reflect the pa rties= a g reem ent.  The
Secreta ry a lso m oved for rem a nd.  The Com m ission denied the m otion, bu t g ra nted the petition
for review , a nd rem a nded the m a tter to determ ine whether the stipu la tion in qu estion correctly
 represented the a g reem ent of the pa rties, a nd to reconsider the decision, if necessa ry.  On
rem a nd, I took  cog niza nce of the pa rties= a g reem ent, bu t declined to reconsider the initia l
decision.  The Com m ission denied L &  J's petition for review .   

Su bsequ ently, L &  J filed its a ppea l in the U.S. Cou rt of A ppea ls for the District of
Colu m bia  Circu it.  On Ju ne 6, 1995, the Cou rt issu ed its decision rem a nding  the ca se to the
Com m ission Afor a  new determ ina tion ba sed on the fu ll record.@
L &  J Energ y Co., Inc. v. Secreta ry of La bor, 57 F.3d 1086
( D .C. Cir. 1995).  The Cou rt determ ined tha t m y leg a l conclu sion Adiscla im ing  relia nce on
a nything  bu t expert testim ony,@ rendered Airreleva nt@ m y sta tem ent tha t I reviewed the
testim ony of other witnesses.  57 F.3d, su pra , a t 1087, citing  16 FM SHRC a t 441.  The Cou rt
fu rther sta ted tha t if, on rem a nd, the Com m ission rea ches the sa m e conclu sion, Ait m u st sim ply
expla in why the eyewitness [i.e., non- expert] testim ony is discredited or disconnected in whole
or in pa rt.@  Id., a t 1087.  Fina lly, the Cou rt held tha t the Com m ission shou ld a d dress ea ch of
the six sta tu tory criteria  for determ ining  civil pena lties "before a ssessing  a  fine."  Id., a t 1088,
citing  Sellersbu rg  Stone Co.,
5 FM SHRC 287, 292 -93 ( M a rch 1983); 30 U.S.C. ' 82 0 ( i).  On
A u g u st 8, 1995, the Cou rt issu ed its M a nd a te a nd Ju d g m ent in
this m a tter, retu rning  the ca se to the Com m ission=s ju risdiction.  On Septem ber 5, 1995, the
Com m ission issu ed  an order rem a nding  this m a tter to m e, A... for a  new determ ina tion ba sed on
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the entire record.@  ( L &  J Energ y Co., Inc., 17 FM SHRC 1515, 1517 ( Septem ber 1955)).  On
Novem ber 1, 1995, the pa rties ea ch filed
a  Brief on Rem a nd. 1

Following  the dicta tes of the Cou rt of A ppea ls, a s referred to by the Com m ission in its
rem a nd order, I m a k e the following  fu rther expla na tions:

1.  W hy eyewitness testim ony w a s discou nted
In eva lu a ting  the issu e of whether d ang erou s conditions existed on the hig hw all prior to

the a ccident, I discou nt the testim ony of the eyewitnesses who testified on beha lf of L &  J, 
a nd instea d  rely u pon the expert testim ony du e to the experience a nd expertise of the experts
who testified.  A n eva lu a tion of the experts' testim ony is set forth in m y initia l decision, 16
FM SHRC su pra , a t 443.  In a d dition, a s set forth in m y initia l decision, 16 FM SHRC, su pra ,
a t 443, the testim ony of L &  J's witnesses is discredited beca u se the inspector=s testim ony tha t
on Febru a ry 6,  loose m a teria l covered  a t lea st 75 percent of the hig hw all, w a s not
contra d icted or im pea ched.  A lso, L &  J's expert witness Scova zzo, a nd la y witnesses Tod d and
W oods recog nized the depiction of som e loose m a teria ls in photog ra phs ta k en the m orning  of
Febru a ry 6.

                                               
1To the extent tha t the a rg u m ents in the pa rties briefs a re inconsistent with this

decision, or a re beyond the scope of the rem a nd order, they a re rejected.

2 .  The six sta tu tory criteria
Upon reconsidera tion of the entire record, I rea ffirm  the finding s a nd discu ssion rela ting

to the sta tu tory criteria  of the g ra vity of the viola tions, the neg lig ence of L &  J, a nd the effect
of a  pena lty on L &  J=s a bility to continu e in bu siness.

I a ccept the Secreta ry sta tem ents in his brief tha t
L &  J dem onstra ted  g ood fa ith in a ttem pting  to a chieve com plia nce a fter notifica tion of the
viola tions, a nd tha t there is no history of prior viola tions.  L &  J ha s not cha lleng ed the
a ssertions by the Secreta ry tha t the size of its bu siness is evidenced by the fa ct tha t it em ploys
15 m iners, a nd ha s a n a nnu a l revenu e of one m illion dolla rs.

In eva lu a ting  the sta tu tory criteria  in determ ining  the proper pena lty to be a ssessed, I
consider m ost sig nifica nt the very hig h level of g ra vity of the viola tions fou nd herein, a nd the
m ore tha n m odera te level of L &  J=s neg lig ence.  I reitera te herein the rea soning  set forth in
the orig ina l decision 16 FM SHRC su pra .  I fu rther rea ffirm  m y finding s a nd rea soning  set
forth in the initia l decision, 16 FM SHRC, su pra , a t 449- 450 , tha t L &  J did not esta blish
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tha t the im position of pena lties wou ld sig nifica ntly im pa ir its a bility to continu e in bu siness.
I fu rther rea ffirm  m y initia l finding s reg a rding  the proper pena lties for the viola tions fou nd to
ha ve been esta blished.

ORDER
It is ORDERED a s follow s:
1.  Order No. 3490035 be su sta ined.
2 .  Order No. 3490201 be dism issed.
3.  If L &  J ha s not pa id the civil pena lty pu rsu a nt to the initia l decision in this

m a tter, then it sha ll, within 30 d ays of this decision, pa y a  civil pena lty of $87,500 .00 .

   A vra m  W eisberg er
  A dm inistra tive La w  Ju d g e

Distribu tion:
Lind a  M . Henry, Esq., Office of the Solicitor, U.S. Depa rtm ent of La bor, 14480 Ga tew a y
Bu ilding , 3535 M a rk et Street, Phila d elphia , PA   19104 ( Certified M a il)
Henry Cha jet, Esq., Pa tton Bog g s, L.L.P., 2550 M  Street, N.W ., W a shing ton, D .C.  20037
( Certified M a il)
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