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This case is before ne upon the conplaint by WIlliam Mtz

under Section 105(c)(3) of the Federal M ne Safety and Heal th Act
of 1977, 30 U S.C. " 801 et seq., the AAct,(@ alleging that W npey

M neral s di scharged himon March 21, 1995, presumably in
viol ation of Section 105(c)(1) of the Act.?

! Section 105(c)(1) of the Act provides as foll ows:

No person shall discharge or in any nmanner discrimnate

agai nst or cause to be discharged or cause discrimnation
agai nst or otherwse interfere with the exercise of the

statutory rights of any mner, representative of mners or
applicant for enploynent in any coal or other m ne subject
to this Act because such mner, representative of mners or
applicant for enploynent has filed or nade a conpl ai nt under
or related to this Act, including a conplaint notifying the

operator of the operator:s agent, or the representative of

the mners at the coal or other mne of an all eged danger or

safety or health violation in a coal or other mne, or
because such mner, representative of mners or applicant
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for enploynent is the subject of nedical evaluations and
potential transfer under a standard published pursuant to

Footnote 1 Conti nued

Section 101 or because such mner, representative of mners
or applicant for enploynent has instituted or caused to be
instituted any proceedi ng under or related to this Act

or has testified or is about to testify in any such
proceedi ng, or because of the exercise by such m ner,
representative of mners or applicant for enploynent on
behal f of hinmself or others of any statutory right afforded
by this Act.
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More particularly, M. Metz alleges in his May 6, 1995,
conplaint to the Departnent of Labor:s Mne Safety and Health
Adm ni stration (MSHA) as foll ows:

After several attenpts to convey to managenment our concerns
about Gene Grahammainly safety related i ssues they told us
that they did not want to here [sic] any problens related to
Gene G aham & on or around March 16th | told Roy Lashbrook
again ny concerns & that | wanted a neeting with James
Gregory, Vice President. Roy told Carrol & Carrol cane to
see ne wanted to know what ny problemwas now | sad [sic]
sanme thing as [illegible] other than that Gene was trying
very hard not to flip out on anybody but that was it and you
know the things (safety itens) are not getting repaired &
also telling people to do things they should not be doing
(the safe way) he said bill [sic] whats [sic] your problem
everything is running | said thats [sic] ny problemthing
[sic] running that probably shoul dn:t on March 21st he cane
to me about 9:00 ppm & told ne | was fired why | asked he
said it just wasnst working out. This is just a brief and
to the point response to the action | donst believe people
should be fired for voicing their concerns about safety &

al so they shoul d nake a nockery of MSHA since youss [sic]

are there for are [sic] safety | will get into that with the
I nvesti gat or

| would like to be reinstated to ny job with nmy seniority
and back pay from March 21st and unenpl oynent payed [sic]
back because if & when | go back if they lay nme off | won=t
have any unenpl oynment you only get 26 weeks and till this is
resolve [sic] | mght not have any left and I nsurance
Reinstated fromtine of firing.

The Secretary declined to pursue the above conpl aint and
M. Metz brought this action before this Conm ssion on his own
under Section 105(c)(3).

Metz testified at hearing that he began working for W npey
M nerals in February 1988 as a heavy equi pnent nechani ¢ and
continued to work in that capacity until he was term nated on
March 21, 1995. It appears that Metz: difficulties began when
Gene Graham took over as Team Leader of the shop in 1993.
According to Metz, in late 1993 or early 1994, he observed G aham
renove a Atag@ that Metz had placed on the fuel truck because it
purportedly had no brakes. Mtz clains he told G ahamthat if
the truck went out again (presumably w thout the brakes being
repai red) he woul d see G ahams supervisor, Gary Nolan. There
were apparently no further problens with that truck and Metz



concedes that nothing happened to himas a result of this
conpl ai nt.

The next relevant incident apparently occurred on

April 11, 1994. In the early norning hours of that date Metz and
mechani ¢ John Leffew were working together. Mtz had previously
noted a series of problenms with defective steering cylinders on
sone of the 50-ton haul trucks so he and Leffew went out to the
quarry to check on sone of the other 50-ton trucks. Checking the
trucks wwth a flashlight around 3:00 or 4:00 in the norning, Mtz
found what he deened to be defective steering problens on four of
them He tagged those trucks, thereby, in effect, barring their
use until repaired.

When the drivers appeared for work | ater that norning they
inquired of their boss, Lenny Miussar, why their trucks had been
t agged-out and Metz responded that it was because of steering
problenms. Metz then returned to the shop where G aham | ater
i nqui red about the tagged trucks. According to Metz, G aham
asked himto renove the tag fromat |east one of the trucks and
Metz refused. Metz clains that G ahamthen told himto cone to
his office where he presented Metz with two warning slips he
pull ed out of his desk. One warning was for failing to note the
tinme on a neter reading slip and the second was for failing to
stop before driving across the railroad tracks. According to
Metz, Graham then again asked himto renove one of the tags and
when he again refused, purportedly told Metz he was fired. Mtz
then went honme. He was later called by Human Resources Manager
Chris Harvan who set up a neeting for the next day.

At the neeting on the next day, April 12, Harvan, Gene
Graham and the Conplainant nmet. As a result of this neeting
Harvan presented Metz with a letter (Conplai nant:s Exhibit No. 1)
indicating that his suspension with intent to di scharge was
reduced to a three-day suspension w thout pay and 90-days
probation. Harvan did not testify but, according to Gaham this
was based on the warning notice he issued on April 11, 1994 after
t he Atag-out@ confrontation (Respondent:zs Exhibit No. 3) because
Met z was Al oud@, Ai nsubordi natef, and At he bi ggest thing was his
threateni ng statenents(@ that Al am goi ng to beconme your worst
nightmare. @ G aham acknow edged that he al so gave Metz two ot her
war ni ng notices after the April 11 confrontation (Respondent:s
Exhibits No. 1 and 2). G ahamfurther acknow edged that the
Aconversation got out of hand@ only after he asked Metz to
reverse his decision about taggi ng-out the trucks. Both G aham
and Carroll Laufmann claimthat Mtz: suspensi on was not based
however on his taggi ng-out the trucks.



Metz clains that he al so conplained at the April 12 neeting
about Grahams prior renoval of warning tags and was told not to
confront Graham about anything. He noted that Aeverybody@ was
havi ng verbal exchanges with G aham who, according to Metz, Akept
goi ng nutsf@ and was al ways ar gui ng about sonet hi ng.

Metz also testified that there had been a neeting between
January and April, 1994, at which G ahams supervisor, Carrol
Lauf mann, told a group consisting of Metz and co-workers,

Ted Gress, Jim Shirk, John Leffew, and Feliciano AChi col R vera,
that Al do not want to hear anything negative to do with Gene
Graham safetywi se or otherw se.§ Laufmann acknow edges that he
want ed the nobil e equi prent shop crew to stop |looking at all the
negati ve things G aham was doing as a supervisor but could not
recall telling themnot to bring safety issues regarding G aham
to his attention.

Metz further testified that his discharge on March 21, 1995,
was preceded by a neeting with Lauf mann on March 16, 1995. Mtz
described the neeting in the follow ng coll oquy:

[ Conpl ai nant Met z] : He [Carrol |l Laufmann] wal ked in
and said, Awat:=s your fucking problemnow,§ and that=s a
guot e.

And | said, ASane thing it=s been, just a few
nore incidents.

And he said, AWhat:s your fucking problenf
Everyt hi ng=s runni ng. @

And | said, AThat:=s my problem Everyt hing-s
runni ng, and things that shoul dnt be running.(@

And at that point, he just sat there and | ooked
at nme. | said, AYou:ve either got to do something [or] |:=m
going to [c]all MSHA and let themdeal with it because |
cant take it no nore.@

BY JUDGE MELI CK
Q This is what Carol said?

A No, | told this to Carol. And as he wal ked up,
he got up and wal ked out and didnt say nothing nore to
me. And | told him ABy the way, tell Janes I:mthe one
that sent the letter.@ And that=s all | said to him



Q Wio is Janes?

A Janes Gregory, | guess hess the vice president.
At that tinme, | guess he was the vice president of W npey
USA. | donit know what his -- hess sone kind of
presi dent .

Q And did Carol know what this letter was? D d
you discuss the letter in this conversation?

A No.

Q VWll, how would he know what this letter was
then if he didnst know, if you didnst discuss it?

A | donst know if he knew or not. The person
that the letter was sent to -- and | can only specul ate
that the day he go it --

JUDGE MELICK:  Well, | donst want specul ation
Unfortunately, we can only have what you know.

THE W TNESS: Well, I:-mthe guy that sent the
letter.

BY JUDGE MELI CK

Q Vell, what letter is this, by the way?

A It was a letter of a conversation |=d overheard
bet ween Gene G aham and Dave Douville. | was standing
right there. Gene was telling ne about it. Dave
Douvill e wal ked in.

Q Who i s Dave Douvill e?

A Do you want nme to tell you what was said in
t hat conversation?

Q Well, I:=:mjust wondering what the rel evance of
this letter has to do with --

A Vell, a guy died.
Q A guy di ed?

A. Yes.



Q And what did the letter have to do with the
guy:s deat h?

A The letter had to do with two weeks prior to
the guy dying, Gene G aham and Dave Douville that works
for Tire Centers, Incorporated, wal ked across the sane

grating and fell through it; didnt fall through it, but
al nost fell through it.

Q So who did you send the letter to?

A | sent it to Bob Furl ong.

Q Wo is Bob Furlong?

A And al so sent a copy to George Brandt:s w fe.

Q VWll, who are these people; Bob Furlong and
sonebody:=s wi fe?

A Bob Furlong was the president of the conpany.

Q This was not then sent to the Mne Safety and
Heal th Adm ni stration or any governnent agency?

A. | dont think so.

Q So then what happened after this conversation
wi th Carol Laufmann?

A | can only go by their dates. | wasnst witing
stuff down. But | believe it was three days later, |
started at, like, 8:30. It was about 9:00. He wal ked
up.

Q Wen you say Ahe,(@ is that M. Laufmann?

A Yes. He told ne he wanted to see ne in the
office. | walked in. He set down. He told ne he was
going to have to ask for ny resignation. | told himl

was in no position to give himny resignation nor did |
want to.

He asked ne again, and | said, AWell, what:s
the problen? Wat did | do?0 | said, Al asked for a
meeting and all of a sudden, | got fired.@ | said, Al:=m
usi ng your grievance procedure.f They have it right here
in a book. And all of a sudden, | got fired because |I:=m



maki ng one nore safety conpl ai nt about Gene G aham

And it wasnst just about that |etter that
wanted to talk to himabout. | never got to tell him
anyt hi ng.

Q And t hen what happened at that point?

A Vell, then | was fired because | woul dnst give
himmy resignation. He followed nme up to ny tool box. |
took all ny personal stuff and left.

Q Now, | guess were going to have to get a
little nore informati on. \When you said you had nade a
safety conpl ai nt about Gene Graham when did you nake
this safety conplaint?

A W nmade nmany -- we attenpted to.
Q Did you, in fact, ever nake a safety conplaint?
A They woul dnt et us. (Tr. 15-19).

Lauf mann:s description of the March 1995 events leading to
t he Conpl ai nant=s di scharge is set forth in the foll ow ng
col | oquy:

Q And M. Metz was di scharged March 21 of 1995.
Was there a specific incident that led to his discharge
at that tine?

A Yes, there was.
Q Coul d you describe that incident for ne, please?

A The incident began a couple days earlier when
John Leffew approached Roy Lashbrook, who at this tine
had been substituted in the sort of chain of command
bet ween Gene G aham and nyself. John cane to Roy and
said that Bill had requested that Roy set up a neeting
with Janmes G egory.

Roy suggested that he go back and tell Bil
that he needed to go through the chain of conmmand, rather
than junping over Roy and nyself directly to Janmes. And
| believe Roy, at that time, also sent back the nessage
that he would nmeet with Bill the next norning at 5:30.

Q To your know edge, did Roy neet with Bill?



A Yes. To nmy know edge, that neeting did indeed
t ake pl ace.

Q Did Roy talk to you after that neeting?

A Roy talked to ne after that neeting and said
that he hadnst been able to satisfy Bill, that Bill was
still asking to neet with Janmes Gregory and suggested
that, to follow the procedure outline, that I cone in
early the followng norning to neet with Bill and see if
| could answer Bill:s question or problem

Q Did Roy explain to you or present any issues to
you that M. Mtz had rai sed?

A Not in any detail, no.

Q Did you neet the next day with M. Mtz?

A Yes, | did. | cane in, arrived at the quarry
site at approximately 5:30 the next norning and went to
find Bill. | located Bill and told himthat | was there
to discuss the situation. Bill was fairly

noncomruni cati ve.

| said, ALook, we:=ve got to followthe
procedure. | need to know what the problemis, so | can
carry it on to Janes, tell himwhat | know about it and
arrange a neeting.(

So | pressed Bill again. | said, Wiat is the
pr obl enf

Bill finally said, Alt:s the same ol d thing.
GCene Grahams bl owi ng snoke up your ass.{

Q What did he nean by that?

| am not sure what Bill neant by that.
Did you ask himwhat he neant by that?
No, | did not.

Did you ask what the Asanme ol d@ probl em was?

> O > O

| continued to say, ALet:s el aborate nore on



this situation.@ Again, | dont recall exact -- that

exact phrase sticks in ny mnd, but after that, | don:t
recall exact words. It came out sonething to the effect
that it was Gene G aham-- that Bill could just no | onger

work with CGene.
| said, ABill, this is directly 180 degrees

agai nst what we put in the letter in April of >4, 0 that
was sort of the letter that had saved his job at that
time. | said, ABill, if it=s that bad, why didnst you
take the opportunity to bid on the job posting to get
into the line plant?0

Q And what:=s that? Explain that to ne. Wat:s
the job posting at the line plant?

A The job postings at MIlard are done if a vacancy
occurs anywhere on the MIllard site. The job,
the rate and description are put up in our change
building, left up for a week or two. | forget which
exactly the tine is.

And during that tinme, people can stop in at our
pl ant office, sign up, put their name on a list of people
to be evaluated for filling that position. The advantage
to this position was that it would have been a transfer.
| believe the two jobs paid the sane. So it woul dn:t
have been -- theysre both right at the top of the pay
scale at MIlard. There woul dnit have been the probl em
with taking a pay cut or sonething.

Q Let me ask you, you had nentioned that you said
to M. Metz that this was a contravention of his
agreenent that he made in April of >94.

Can you describe to me what you nean there?
What agreenment are you tal king about?

A Again, as | said earlier, | had actually nmade
the decision that Bill should be discharged twce. The
time in April of >94 was overruled, if you will, | think

| argel y because the person | was working for was brand
newto MIllard, had only been there three or four weeks,
really didnt know nme and really didnt know the
situation well.

Q And who is that?



A Janes Gegory. He really didnst know ne well.
| knew part of the reason maybe he was there was because
the previous admnistration, if you will, maybe hadn:t
been as cautious in all cases and maybe shoul d have been
in some of these instances. And he wanted to be very
sure he was doing the right thing.

So he basically said, ALet:s go back and see if
we canst find a way to keep this person=s job.{

Q And what did you do at that point?

A At that point, Chris Harvan and |, who at that
poi nt was human resources director, | believe, set down
and over a series of a neeting or two hanmered out what
we felt were the mnimumrequirenments that it would take
for me to be willing to keep Bill Metz on his job.

(Tr. 308-312)

Q Focusi ng back on your decision to discharge
M. Metz, at any time in making your decision -- well, first
of all, let nme ask you, did you consult with anyone el se

i n maki ng your decision?
A In March of »95 now?
Q That=s right.

A Yes, | basically nade the decision. | called
my supervisor, the vice president of -- I:msorry. |:=m
getting the two instances confused. Let ne start over.

In March of »95, once Bill had told nme that,
nunber one, that he thought the letter of agreenent from
April of >94 was Abullshit@ and that he could -- and had
al so made the statenent that either he or Gene G aham was
going to have to go, | didnt feel like |I had any choice.
Once Bill nmade those two positions very clear to nme, |
t hanked himand left, said | would set up a --

JUDGE MELICK: This was at the neeting you had
with himin March of »95?

THE W TNESS: This was when | cane into the
job site at 5:30 in the norning in March of »95, that:s
correct.



JUDGE MELICK: And he told you at that tine
that the --

THE W TNESS: He told me at that tine that
this letter that he unfortunately didnt sign and return
was a Abunch of bullshit,@ that he had never agreed to it
in the first place and didnst agree to it now.

JUDGE MELICK: Wait a second. That was at the
prior nmeeting? This was not in March of >95?

THE W TNESS: This was in March of »95, again,
bringing up the fact that he did not ever agree to the
letter, despite the fact that we had set in Chris

Harvan=s office and agreed that this was the terns and
conditions he was going to cone back to work for. And in
March of >95, he:xs saying Aitzs bullshit,@ that he never
agreed to it, still doesnst agree to it and basically
refused to agree with it.

BY MR DORAN:

Q If | can ask you a question, this is the
nmeeting the day after he net with Roy Lashbrook?

A This is a neeting the day after he nmet with Roy
Lashbr ook, yes.

JUDGE MELICK: He had said at that neeting
then, again, that the letter of April of >94 was
ABul | shi t §?

THE W TNESS: Was Abul I shit, @ he didnst agree
to it then and doesn:t agree to it now

Q And the decision to discharge Bill Metz was not
given to himon that date; is that correct?

A That=s correct. | left that neeting. |
thanked Bill for his tine. | said | would set up the
nmeeting with Janmes Gregory, contacted Janes, told him
what had transpired, said that | just coul dnit see any
option any longer and that | felt that we had to
termnate Bill. And that was ny recommendati on.

At this point, Janmes has worked with nme for a
year. |=m permanent in ny position. Janmes has a better



feel for the plant and people and basically agreed with
my reconmendati on.

Q And did you communi cate that decision to
M. Metz?

A Yes, | did. It was not intended for ne to
communi cate that decision to M. Metz. There was a date
set for Bill to talk to Janes Gregory. Janes and | had
agreed that, unless sonething cane up during that neeting
that didn:t come up during nmy neeting wwth Bill, that at
t he conclusion of that neeting, that Janes would inform
Bill that he was term nat ed.

The day before the neeting with Janes was to
take place, we internally in the plant tal ked the
decision over with a few of the team | eaders, what we
t hought in private, to get themready to -- again, we

just dont like to have decisions like this to be nade
and then the runmor mll get a hold of them before we can
make any kind of announcenent for the work place. So we
told sone peopl e ahead of tine.

For one reason or another, that information got
out into the work force, yet, that afternoon, Bill was
scheduled to conme to work that night. | believe Roy
Lashbrook received the first call at home at 6:00 p.m or
7:00 p.m in the evening saying, AThe word-s out. You
guys maybe ought to consider doing sonething different.(
Roy called ne and told ne.

| called Janes. | said, Al donst think it=s a
good idea to have Bill on site, unsupervised,{ because at
that point, we didnst have a supervisor on the night
shift, Aif he gets word that he is to be discharged the
next day.(

Janmes said, AYes,( he agreed with that. W

agreed that, since | lived closer to the mne site, |
woul d drive back, neet with Bill and give himthe word
that he was being discharged, but also tell Bill he

shoul d, by all neans, go ahead and call Janmes G egory and
set up a neeting with Janmes to have the neeting that they
were to have had the foll ow ng day.

Q And did you neet with M. Mtz?

A. Yes, | did.



Q And during that neeting, did M. Mtz express
any safety concerns to you?

A No, he did not. (Tr. 334-338)

Whet her safety issues were considered in discharging Mtz
was di scussed by Laufmann in the foll ow ng coll oquy:

Q [ M. Doran] Let nme ask you one final question
here. In making your decision to discharge Metz, did any
effort on your part to prevent M. Metz from nmaki ng
safety concerns enter into your decision?

A No. At no tinme, if anybody cones to nme with a
safety concern, it=s basically between themand |I. And
again, if sonebody cones and says, Al need five m nutes
of your tinme. Can | close the door and can we discuss a
safety concern?i by all neans, we close the door and
di scuss a safety concern.

Q Did M. Metz at any tinme during your tenure as
stone plant manager ever nmake any specific safety
conplaints or safety concerns regarding M. G ahanf?

A | donst recall Bill ever comng to ne with a
specific hard fact that Gene had --

Q Did you ever ask himfor hard facts? Did you
ever ask himfor specific issues?

A | never went to Bill Metz and said, ABill, can
you tell nme three things that Gene has done unsafe?) At
every team neeting, there was a period at the end of the
nmeeting that everyone was invited to bring up a safety
concern, if they had one.

And there were sone m nor things brought up
there that tended to be nore on the line of, ACan we do a
better job of snow renoval,§ or AWhat:s the tenperature
in the shop going to be this year, @ or there:s nmaybe a
door that needs to be fixed or sonething.

But in the way of itens that | would say are
real true safety, life-threatening or injury-threatening
safety concerns, no. (Tr. 340-341)



This Commi ssion has long held that a m ner seeking to
establish a prima facie case of discrimnation under Section
105(c) of the Act bears the burden of persuasion the he engaged
in protected activity and that the adverse action conpl ai ned of
was notivated in any part by that activity. Secretary on behalf
of Pasula v. Consolidation Coal Co., 2 FMSHRC 2786, 2797-2800
(1980), rev:d on grounds, sub nom Consolidation Coal Co. V.
Marshal |, 663 F.2d 1211 (3rd Gr. 1981); and Secretary on behal f
of Robinette v. United Castle Coal Co., 3 FMSHRC 803, 817-18
(1981). The operator may rebut the prima facie case by show ng
either that no protected activity occurred or that the adverse
action was in no part notivated by the protected activity. If an
operator cannot rebut the prima facie case in this manner, it may
neverthel ess defend affirmatively by proving that it would have
taken the adverse action in any event on the basis of the m ner:s
unprotected activity alone. Pasula, supra; Robinette, supra.

See al so Eastern Assoc., Coal Cor. V. FMSHRC, 813 F.2d 639, 642
(4th Cr. 1987); Donovan v. Stafford Construction Co., 732 F.2d
954, 958-59 (D.C. Cir, 1984); Boich v. FMSHRC, 719 F.2d 194, 195-
96 (6th Cr.1983) (specifically approving the Comm ssion:s
Pasul a- Robi nette test). Cf. NLRB v. Transportation Managenent
Corp., 462 U. S. 393, 397-413 (1983) (approving nearly identi cal
test under National Labor Rel ations Act).

It cannot be disputed that Metz: activity on April 11, 1994,
i n taggi ng-out Respondent:=s haul age trucks for steering defects
was protected activity. |In addition, while not clearly
articulated, it is apparent from Metz: credi ble testinony that he
al so attenpted to report safety issues regarding Team Leader
Grahamto G ahams supervisor, Carroll Laufmann in early 1994 and
again at his neeting with Lauf mann on March 16, 1995, five days
before his dismssal. At the latter neeting Metz al so conpl ai ned
that certain equi pnment Ashoul dnst be runni ngl and tol d Lauf mann
t hat Ayou=ve either got to do sonmething [or] I-mgoing to [c]al
MSHA and |l et themdeal wth it because | canst take it no nore,(
(Tr. 16). It is noted that Laufrmann never specifically denied
this testinony and was generally evasive on the subject. These
too are clearly activities protected under the Act.

As noted, the second elenent of a prim facie case of
discrimnation is a showi ng that the adverse action was notivated
in any part by the protected activity. As this Conm ssion
observed in Chacon v. Phel ps Dodge Corp., 3 FMSHRC 2508 (1981),
revd on ot her grounds sub nom Donovan v. Phel ps Dodge Corp.,

709 F.2d 86 (D.C. Cir. 1983), ([d]irect evidence of notivation is
rarely encountered; nore typically, the only avail abl e evi dence
is indirect.? The Conm ssion considered in that case the
followng circunstantial indicia of discrimnatory intent:

knowl edge of protected activity; hostility towards protected



activity; coincidence of tinme between the protected activity and
t he adverse action; and disparate treatnent. In exam ning these
i ndicia the Comm ssion noted that the operator=s know edge of the
m ner=s protected activity is Aprobably the single nost inportant
aspect of the circunstantial case.(

In the instant case there is both direct and indirect
evi dence that Metz: di scharge was notivated by his protected
activity. The direct evidence is in Respondent:s |etter
confirmng the reasons for Metz: di sm ssal (Conplainant:=s Exhibit
No. 2) wherein Respondent cites the April 11, 1994, alleged
Ai nsubor di nati onf as an underlying basis for the dism ssal.
| nsubordi nation is disobedience or the unwillingness to submt to
authority. In the context of the April 11 incident Metz:
i nsubordi nati on was essentially only his refusal to conply with
hi s supervisor=s (G ahams) request for himto renove at |east one
of the danger tags he had placed on the haul trucks at the
quarry.

While Gahamtestified that Metz: discipline in April 1994,
was al so based on his |oudness and the fact that he said to
Graham Al will be your worst nightmare@, neither factor under the
ci rcunstances of this case would warrant the subsequent severe
di sciplinary action and discharge.? No physical threat was cited
by Gcahamin his testinony and Mt z: Al oud@ spont aneous reaction
may reasonably be construed as havi ng been provoked by G ahams
efforts to have Metz submt to his authority and all ow at | east
one of the trucks Metz found hazardous to operate w thout repair.

A mner does not forfeit his rights to Mne Act protections
under such circunstances.

As noted, the latter conplaints and threat to call NMSHA were
made only five days before Metz was di scharged and were made to
t he sane person, Laufmann, who had al ready concluded that Mtz
shoul d have been fired for his April 11, 1994, protected activity
and to the sane person who agai n recommended Met z: di schar ge.

2 \Wile the subject dismssal letter states that Metz al so
said to GahamAl will get you CGenef, G ahamtestified only that
Metz said Al wll be your worst nightrmarel. G ahams testinony
under oath is accorded the greater weight and is deened to be the
nore accurate version of what he clains was said. (Tr. 233-234)

% \hile Metz acknow edged on cross examination that he did
not in March 1995 nmake Asafety conpl aintsf to managenent, this
testinony is not necessarily contradictory. Mtz apparently did
not construe as Asafety conplaintsi his threat to call the M ne
Safety and Health Adm nistration (MSHA) if certain equi pnent was



It may reasonably be inferred therefore that Respondent was al so
notivated by these protected activities in discharging Metz.
Metz has accordingly established a prima facie case of

discrimnation that is unrebutted.

In accordance with the Pasula analysis the issue then is
whet her Respondent has affirmatively defended by proving that it
woul d have taken the adverse action in any event on the basis of
Met z: unprotected activity alone. In this regard Respondent:s
evidence is insufficient. Again, looking to the April 21, 1995,
letter setting forth the reasons for Metz: termnation, it is
noted that the warnings for incidents on April 7 and
April 8, 1994, were not issued to Metz until after he had engaged
in the April 11 protected activity and, according to wtnesses,
were trivial incidents others had al so commtted w thout
repercussion. The April 12, 1994, Aagreenent( or Asecond chance(
was clearly prem sed on Metz: protected activity on the day
bef ore and cannot therefore be considered a non-protected basis
for subsequent action. The undisputed charges that Metz ignored
hi s Team Leader, avoi ded acknow edging instructions from himand
often did not conplete his paperwork in a tinely fashion and the
Cct ober - Novenber 1994 instances of Apoor conduct( where Metz
was reportedly Aextrenely arrogant and argunentativefl and when he

was overheard by an outside vendor:s enpl oyee, Charles VW asic,
Ashout abusively at his Team Leader for about five m nutes@

(Tr. 218) clearly provided legitimate and non-protected
grounds for disciplinary action but no action was then taken.
If this behavior was considered sufficiently serious to warrant
di sm ssal, such action should then have been taken. Here no

action was taken until Metz engaged in additional protected
activity on March 16, 1995.

Finally the alleged ultimatum in which Metz purportedly
said that either Grahamor he would have to go, is credibly
denied by Metz. This denial is also corroborated by the
testi mony of enpl oyee Janes Shirk who was given contradictory
reasons for Metz:= dism ssal by Wnpey Vice President Janes
Gregory. In addition, if such an ultimtumwere in fact
presented then it may reasonably be concluded that Metz would
in fact have resigned.

Under the circunstances Respondent has failed in its burden
of proving an affirmative defense. Conplai nant has established
that he was discharged in violation of the Act.

all owed to continue operating.



ORDER

The parties are directed to confer regardi ng reinstatenent,
costs, damages and interest and are directed to report to the
under si gned on or before July 16, 1996, regardi ng whether such
i ssues can be stipulated. If such issues cannot be stipul ated by
that date, further hearings will be held on these issues on
July 25, 1996, in Harrisburg, Pennsylvania. This decisionis
accordingly not final and a final decision will not be issued
until such issues are resolved. Boone v. Rebel Coal co., 3
FMSHRC 1900 (August 1981)

Gary Melick
Adm ni strative Law Judge
703- 756- 6261

Di stribution:

M. WIlliamF. Metz, 2404 Long Lane, Lebanon, PA 17046 (Certified
Mai | )

Wl liam Doran, Esq., Smth, Heenan & Althen, 1110 Vernont Ave.,
N. W, Washington, D.C. 20005 (Certified Mil)
\jf



