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These corsoldated cases irvolve ore cortest proceed iry
ard four civil pere lty proceed ings brought urder the Federal
Mire Sfety ard Healkh Act of 977 (Act) (30 USC. " 801et seq. (1988)). Inthe cortest
proceediry, Jm Wa lter Resources, Irt. (Jm Wa ker) cha lleyes the va ldity of an order of
withdrawal ssued puruant to section 104(d)(2) of the Act (30 U.SC.
" 814(d)(2)). Inthe civil pera kty proceed inys, the Secreta ry
of Labor (Secretary), on beha lf of his M ire Sifety ard Hea kh A dn inistration (M SHA ), petitions
for the assesst ent of civil pers kies for nun erous vioktions of n ardatory safety ard hea kh
sta rda rds.

The cases were heard in Hoover, A kban a. Prior to the
heariry, cou reek for the parties arounced that they had settled n ary of the a lleged vioktions In
the civil peru Ity proceedirys, but they had beenureble to settle the issues rektirgy to the cortest
of the order of withdrawal (D ocket No. SE 94-586-R), ard
to two of the alleged viohktions of hes kkh stardards (D ock et No.
SE94-448).  Dadvised coursel that Twou ld hear their exphnations of the settlen ents after a ll
of the evidence had been subn itted regardiny the cortested mwsues. Bstated that if I believed the
settlen ents were warrarted, fwou d approve then
on the record ard affim ny approva k inthis decision.

The ksuies

The order of withdrawa I cortested Iin Docket No. SE 94-586-R  allejes a vioktion of 30
CFR. " 72630(a),a heakh stardard requ iriry the cortrol of dust resu kKiry fron the drllirg of
rock. The order a ko corta irs speck | firdirys a lkeg iry that the vioktion was a synifiart and
sibstartie 1 (XS cortribu tion
toa n ire heakth hazard ard was the res k of Jm WakterSurwarrnrtable faikre to con ply with
section 72.630(a).

The alleged vioktions In Docket No. SE 94-448 are each
of 30 CFR. "70440-3, 2 health stardard that requ ired dust



fron a rock drill to be readily distributed ard carried away

fron the drill operator or other workers inthe area. The citations In which the vioktions are
allegged a ko cortain X S findirgs. The Scretary proposed civil pere lties of $1610

for each of the alleged vioktions.

The Bsues In the cortest proceediry are whether Jm Wa ker viokted section 76 .630(a)
ard, if o, whether the speck I fird-irgs are valid. The ksues in the civil pere lty case are
whether
Jn Wa ker viokted section 70 400-3, whether the S S firdings
are vald, ard the an ourt of ary civil peru lties to be assessed. Fire lly, the parties agreed that if
I corcluded the vioktion cited In the cortested order existed, 1shou b nake firdirys regardiry
the gravity of the vioktion ard the ng liyence of Jm Wa lter in order to gu de the parties In
resolviry the civil pers kty aspects of the case (Tr. 7).

The Sardards

Section 70 400, of which section 70 400-3 s 2 subsection,
was in effect urtil A pril 18, 1994. Section 70 400 stated :

The dust resu kirg fron drlling in roc sha ll be cortrolled by use of
pem issib ke dust collectors, or by water, or water with a wetting agent, or by
vertiktion, or by arny other n ethod or device approved by the Secretary
which & as effective in cortrollirng such dust.

Section 70 400-3 stated :

To adequately cortrol dust fron dnlling rock, the air a rrert sha ll be
so directed that the dust
is readily dispersed ard arried away fron the drill operator or ary other
workers inthe ares.

OnApril 19, 1994, Section 70 400 was repkced by section 72.630(a), ard section
70400-3 was rephced by section 72.630(d) (Se 59 Fed. Rey. 8327 (1994)). The new
stardards are virtua lly dentia I to the old.

Section 72.630(a) states:

Dust resu kirg fron drlling in rock sha ll be cortrolled by use of
pem issib ke dust collectors,
or by water, or water with a wettiry agent, or by vertiktion, or by ary
other n ethod or device approved by the Secretary that is as effective In
cortrolling the dust.

Section 72.630(d) states:



To adequately cortrol dust fron drlling rock, the air airrert sha Il be

so directed that the dust
is readily dispersed ard arried away fron the drill operator or ary other
n irers inthe ares.

The Citations ard The Order

Citation No. 3186828 (Docket No. SE 94-448), which a lleges
a vioktion of section 70 400-3, was ssued on March 21, 1994,
at the No. 4 M ire. Kk states, in part:

A ccordiny to statem entsm ade by maregen ent ard kbor en ployees,
rock drlling s beiry cordu cted
on the No. 2 lorgwall .. with vertiktion as the only n ethod of dust cortrol.
The drallirg s beiry done onrshift ard affected en ployees are rot beiry
ren oved dowrwird on the longwa ll Bce. Trainiry sha ll be corducted onall
three shifts In the requ iren ent that with vertiktion as the only n ears of
dust cortrol durirg rock drillirg, the air sha Il efther be directed away fro
the face or the affected en ployees ren oved fron the area. The drilling
beiry done with gopher ... drills (Gov. BX. 4).

Citation No. 3186829 (Docket No. SE 94-448) was sued on the san e date, at the

No. 4 Mire, ard alleges a vioktion of
the san e hea kh stardard. Kk states, in part:

A ccordiny to statem entsm ade by maragen ent ard kbor en ployees,
rock drilling has been corducted on the face ard belk ertry of the [Np. 1
loywall .. with vertiktion as the only n ethod of dust cortrol. The drllirg
s beiry done on shift ard affected en ployees are rot beiny ren oved fran
dowrwird on the longwa ll Bce. Trainiry sha ll be corducted on a Il three
shifts In the requ iren ent that with vertiktion as the only n ears of dust
cortrol durirg rock drilk iny, the air sha ll either be directed away fron the
face or the affected en ployees ren oved fron the area. The drilling & done
with gopher .. drills (Gov. BX. 5).

Order No. 3184217 (Docket No. SE 94-586-R), whidh alkyes
a vioktion of section 72.630(a), was ksued on July 22, 1994,
at the No. 4 M ire. Kk states, in part:

Saten ents given by kbor ard naregen ent en ployees ... show that
dust resu ktirg from
drlling in rock was not beiny cortrolled by use
of pemn issible dust collectors, or by water, or



by water with p]wettirg agent, or by vertiktion controls. En ployees who
were drillirg the No. 1 lorywa Il section roof with preun atic rotation drlls
on [the] 72294 ow I shift were exposed to this dust while mrsta Hiry

pem arent roof sipports. Asnary

as four (4) drills were In operation at ary ore tm e ard rone of the drlks
were equ jpped with dust suppression devices (Gov. BEX. 8).

The Amun ents

Inopeniny his case, cou reel for the Scretary stated that the regu ktions regardiry the
cortrol of rock dust fron drilling provide esserti lly for three n ears of cortrol -- approved
dust collectors, water, or vertibtion. Because workable dust collectors are rot avaikble for
preun atic roc drills, dust cortrol anbe a serious problen unless water or effective
vertibtion isused (Tr. 1I). The citations ard order were wsued because Jm Wa ker used
preun atic rock drills, but did
rot use water or properly use vertiktion. The vertiktion in the cited areas was ireffective iIn
that the rock dust traveled over n irers who were dowrw ird of the drlls (Tr. 12).

Coursel for Jm Wa lter agreed that ro effective dust collectors were avaikble for the
rock drills and that the con pary had to use either water or vertibtion. Water posed
a hazard to the n irers operatiry the drills, ard the confiyuration of ventilation on the
loywa Il sections n ade
it m possible to use vertibtion for dust cortrol (Tr. 16). Coursel asserted that Jm Wa lter
did an"excellent job innaintaining a safe ard hea khy envirorn ent' nonetheless (Tr. 16),
ard that the situation the con pary faced was "n ore [lke]an m possibility of con plerce
position’ thanarythiny eke
(Tr. 17).

The Secretary§ W itresses

Judy M cCom ik

Judy M cCom ik & Incharge of the hea kkh irspection activities at M SHA §
Bim iryhan , A hban a, sbdistria office.
A's part of her work, she supervised three irspectors who con
duct dust ard roise surveys (Tr. 19-20). M cCom i stated that when section 70400 was In
effect, it was usua lly applied to percussiontype rock drills that drilled n ire roofs (Tr. 21).

M cCom ick testified that section 70 400 requ ired dust fron drlling in rock to be
cortrolled by pem issible dust collectors, water, water with a wettirg agent, ventilation or "ary
other n ethod that fwas]approved by the Secretary' (Tr. 22). She urderstood that If vertiktion
was used asa mears of dust cortrol, the air had to be directed so the dust was carried away
fron a drill operator ard other m irers. K a n irer was dowrwird fron the drll operator and



dust fron the drill passed over him or her, 2 vioktion of the stardard ocaurred. The volin e
of

the air n ade no differerce as to whether the vioktion existed

(Tr. 39). InMcCom ic § view, section 72630 corta ired the

Kam e requ iren ents as section 70 400.

M cCom ik Wentified a citation that was ssued by M SHA Brspector Newell Bitler at
Jn WalterSNo. 3 Mire onMarch 15 1994 (Gov. BE. 3). The citation a lkeged a vioktion
of section 75400-3. Kk was sued for drlling rock on the No. 2 lorgwa Il section w ith
vertibtion as the only n ears of dust cortrol ard with n irers dowrwind of the drillirg .
A ccording to M cCom 1d, these were esserti lly the san e corditions that six days kter resu ked
in the a lleged vioktions of section 70 400-3 at the
No. 4 M ire, ard that sixn onths later caused the cortested order to be ksied at the n e (Tr.
26.).

The alleged vioktions of section 70 400-3 were rot based upon the persoru |
observation of the Irspector, but rather upon his interviews with kbor ard maregen ent
persorrel. M cCom idk exphired:

[The loywalk of Jm WalterS were] havirg con pliance problen s.
And it was brouight to our attertion by the United M ire W ork ers that
drlling was beiry done with the Gopher [percussion type] drlks ... ard people
on the longwa Il fices were beiry exposed to this dust (Tr. 28).

M cCom i testified that in A pril 1994, she taught anM SHA sporsored chkss for co |
operators regardiry con plerce with
Part 72. Jm Waker sert two en ployees, ore of whon was W yett A rdrews, the safety
supervisor at the No. 4 M ire (Tr. 30-31). Duriry the course, section 72.630 was discu ssed.
Neither A ndrews nor the other Jm Wa ker en ployee who atterded told M cCom 1 that the
con pary was ureble to con ply with the sardard (Tr. 37).

M cCom ik was asked about hea kh hazards assoceted with drlling rock. Her arswer
was succind -- "[eppost re to crysta llire silia or quartz reu kirg in silicosss' (Tr. 32). She
expb ired that the m ardatory dust stardards of Part 70
In it respirnble dust in the atn osphere of active work irys of
anurderyrourd coalln ire to 20 n illgran s of dust per cubicn eter of air when no quartz or
kess than five percert quartz
is presert (30 USC. * 70100). When n ore than five percert quartz s presert, the In it
decreases (30 CFR. " 70101).

The reduced allowable corcertration isn ardated because of the heihtened possibility of
cortractiny silicosss due to increased quartz inthe n ire atn osphere (Tr. 33).



Inthe two years prior to the hearing, a reduced respirable dust Im it was in effect at
the No. 4 M ire (Tr. 33). Inother words, durirg that tme Jm Waker had to n a inta in the
average corcertration of repirable dust inthe n ire atn osphere of both loywalk at a stardard
lower than2.0 n illyran s per cwbicn eter of air. M cCom ik stated that M SHA had cited
the con pary for vioktiry the reduced stardard (Tr. 34-35).

M cCom ik was asked about "buk sam ples” She exphired that such san ples were
taken when a n ire was experiencirny a "quartz problen ' The purpose of the san ples was to
dentify
the sou rce of the quartz. The san ples corsisted of bu k naterel fran the coa | fice, the roof or
the floor (Tr. 35).

Bik sn ples were collected at the No. 4 M ire dunirg the winter of 1993 (Tr. 37-38).
A ccording to M cCom id(, are lysis of the san ples "showed that the preserce of quartz was
extren ely hgh Inthe M Wdlke Manrock inthe face, which 152 rock part
in between the coa l [[] - reg Iy iblke inthe Blue Creek coal sean ... high in the roof, high In
the floor and extren ely hgh inthe Mary Lee coal sean " (Tr. 37). The sam ples were taken at
Jn WalterS request to help the con pary sokte the source of quartz onthe lorgwall. The
resu lts of the ar lysis of the san ples were given to the con paryS n areger of vertik tion.

No bu k san ples were taken for the exact areas covered by the subject citations, or, for
that n atter, within 100 feet of
the areas, ror were respirable dust san ples taken (Tr. 44). M cCom ik dud rot krow what the
respirable dust corcertrations were on the lorgwa Il sections when the a lleged viok tions
ocairred (Tr. 45). Whenasced how M SHA cou Il detern ire the quariz cortert of the dust
beiry breathed by n irers if san ples were rot taken ard are lyzed, M cCom ik replied that the
hazard fron rock dust was so great, "it was not Necessary to prove an overexposl re to arny
stardard, only to prove an exposu re'
(Tr. 63). She added that the quartz cortert of the dust did
rot n atter, there was anassun ption that exposure wou d resu k
in silicosis at son e poirt (Tr. 64).

M cCom i a ko stated that if n irers wore respirators, an operator wou K still have to
con ply with the sardards. However, use of persore I protection equ ipn ent n ght affect the
KX S nture of the vioktion (Tr. 38, 39, 55).

M cComm ik believed the n inmun air quartity requ ired for
the No. 1 brywall was 65000 aibic feet per n inute when n ininp was iN projress. The
quartity requ ired was less whenn ining ceased ard the longwa ll was beiry recovered. She did
rot krow how nuch less, ard she did rot krow the volin e of air presert
on the No. 1 brgwa ll when the contested order was ssued. Nonetheless, she Insisted that
whatever the volin e was, 1t had
o bearirg on the allkeged vioktion, nor on its X S niture
(Tr. 52, 5557).



When pron u hatirng Part 72, the Secretary, through M SHA |, stated :

Urder son e circun stances, cortiruous n inirg n achires ard roof
bolters work ona siryle sphit of air, ard this can ress k in only the drillers
beiry protected while persors work iy dowrwird cou bl be exposed. If proper
precautions are taken, however, vertibtion an be an effective n ethod of dust
cortrol. M SHA , therefore, has not deleted paragraph (d) [of section 72.630].

M SHA will cortinie to detem ire con pliance with this requ iren ent u nder
the firml ru ke as it has enforced * 70 400-3; ie, through the n easiren ent
of air quantity or other n easures set forth ina n ireS vertiktion ard
n ethare ard dust cortrol phn (59 Fed. Reg. 8325 (1994)).

M cCom ik was asked whether this staten ent indicted that con pliance with section
72630(d) shou kK be based uponair quartity n easuren ents. M cCom ick resporded, "No" (Tr
56-57).

InM cCom id § view, to establish a vioktion of sction 72.630(d), a Il an irspector reeded to
krow was the n ethod of

dust cortrol beiry en ployed by the operator. I vertiktion

was beiry used, ard i n irers were dowrw ird of the drill, there was a vioktion (Tr. 60-61).

Gary Don Greer

Irspector Gary Don Greer works Inthe M SHA safety division.
He worked previously inthe heis kh division ard adn inistered
the tak iy of respirable dust sanm ples (Tr. 67-68). Greer testified about the everts that lkead
him to isie the cortested order.

OnJuly 21,1994, Greer corducted an irspection at the
No. 4 Mire. Hearrived urderyrourd as the crew fron the
third shift or "ow I shift" was keaviny (Tr. 150). (The owl
shift beganat 1100 pn.onJuly 20,and ended at 700 an .
onJuly 21(Tr. 110)) Greer was accon panied by n irers™represertative, G lynn Logg irs.
(Loygirs isako a n en ber of
the United M ine Workers of Aneric (UMWA) n ire safety con n ittee
(Tr. 69-70))

Greer ard Loygirs traveled to the No. 1 borgwa Il section, ard arrived about 30 n irutes
after the end of the owl shift
(Tr. 22-23). Loygirs tolkd Greer about "the problen s that kbor had .. with regotitions with
naregen ent concemirng drlling rock, ard havirg people work dowrwind in .. drilliny
operations' (Tr. 70). Loygirs ako tokd him that a section 103(g) con phkirt wou ld lkely be
filed for haviny n irers work ing dowrwird while rock was drilled (Tr. 47, 161162). (Section
103(g) of the Act (30 USC. " 813(g)) provides that a represertative of n irers has the rght



to obtainan mn edkte irspection on regiest If the represertative has reasoreble ¢rou rds to
believe 2 vioktion exists.)

Recovery operations were urderway at the longwall £ ce.
On the headgate sule of the section, the operations requ ired wrsta lktion of a n ononail, a ra il
type systen used to hary cables (Tr. 21). The work recessitated drillirg holes into the roof
w ith percu ssion type drills (Gopher drilks) (Tr. 71, 142).

Greer exphired that a Gopher drill weighs approxm ately
150 pourds (Tr. 90, 142). k anbe crried by two people with-out nuch diffici ky. The
drill steel s hollow. Presu rized
air courses up the steel ard turns the bit. A s the bit rotates, it pu lherizes the roof rock .
Unless the pu lerized rock s collected or wetted, the dust s forced out of the drll hoke
by the air ard enters the n ire atn osphere INa visibke cloud
(Tr. 90-92). When water s used, no dust erters the atn osphere (Tr. 97).



Greer dd rot krrow of ary dust collection devices that
wou Kl work on Gopher drills. He believed the only way to control the dust was with water
or vertibtion (Tr. 102102). A khough Jm Wa ker had beenn ining logwa lk since 1980,
urtil
the irspection of July 21, Greer rever saw water used to cortrol rock dust (Tr. 103). Prior to
July, he never issued a citation for n irers work iy dowrw ind when ventilation was the only
n ears of rock dust cortrol (Tr. 104).

The loywa Il section foren anwas Ed Salk. A ccordiny to Greer, Salk asked how Ji
Wa lter cou K operate drills on the section ard con ply with section 72.630 (Tr. 148, see a ko
Tr. 7D). (Greer specy hted that Salk iqu ired about the problen because the UMWA and
Jn Walkter had beendisaussing it (Tr. 75).) Greer tod Salk that Jm Walter cou i provide
water or water with a wetting agent to the drills or cou K use vertiktion (Tr. 72-73).

Greer asked how mary drills were avaikble on the section, ard Salk stated that there
were two (Tr. 72-73). Greer resporded that with two drills operating ard with vertiktion
used as the m ears of dust cortrol, n irers cou d rot work below the upwird drall (Tr. 73-74).

A ccord iy to Greer, follow iy the discussion with Sa Ik, Bigene A verette, the lorgwa ll
n a intera nce s pervisor, fitted
one of the two drills with water by correctiry a water lire to the drill. k took approxm ately
5niarutes (Tr. 76, 109).

Greer then watched while the drll was used ard water was coursed through the dnll
steel irto the drill hole (Tr. 76-77). Kk was the first tm e Greer had seenwater used with a
perci ssion type rock drll (Tr. 103, 126). Six or seven boks were irsta lled in the roof. k
took approxm ately three or
fourm nutes to drill @ hole (Tr. 90-91). Son e water can e out
of the hole as it was drilled, but the water did rot interfere with the operation of the dnll
(Tr. 26). When the hole was finished, the drill was pided up ard n oved over five feet and
the next hole was drilled (Tr. 92).

Greer ard Loygirs a ko observed both drills In operation at the san e tm e. The drilks
were fron 100 feet to 250 feet apart (Tr. 92). The n wrers located dowrwirnd di rot have
dust passiry over then fron the upwird drill because the water on the upwird drll was
effective In cortrolling the dust (Tr. 77). Greer asked the n irers operatiry the upwird drall if
the water caused then ary problen s, ard they replied that it did rot (Tr. 78). Greer a ko
asked Laygirs if he believed there was arny darger inusirg water ard Lojgirs replied that he
did rot (Tr. 154). No ore fron n ire maregen ent asked ary questions about the operation of
the dnll, or indicated ary problen with the water (Tr. 79).

Greer testified that water was readily avaibble ona logwall section. When n iniry
was N projress, it was used to wet the coal, ard duriny recovery operations, a water lire for
fire fighting rnnto the erd of the track (Tr. 78-79).
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When Greer rett med to the surface, he was told that M cCom ik warted him . Greer
alled M cCom ic, who advised him that she had received a section 103(g) irspection requ est
fron the UMWA . The request stated that m irers were requ ired to work dowrw ird during roof
drlling operations ard that the drilk
were rot equ ipped with water (Tr. 80). Greer tokd M cCom id
that beause of his recertly con pleted irspection, he was aware of the problen ard that he
wou K "hardle the request' (Tr. 81).

Greer retumed to the n re the next day. Puruart to the section 103(g) request, he
interviewed severa I n irers, inclidiny K eith Birgess, ow I shift union afety con n itteen an, ard
Loggirs (Tr. 81). Greer ako interviewed Wyatt A rdrews ard the foren an of the ow I shift (Tr.
82).

In Greer§ view, the section 103(() request was referriny
to corditions that had existed on the July 21 owl shift. Greer asked marngen ent persorrel if
roof bolts had been irsta lled durirg that shift. He was told that they had beenard that as
nary as four Gopher drills had beenused at ore partia kr tm e (Tr. 83).

Greer asked the shift supervisor if he was aware that a citation had been sued In
March because drills were rot equ ipped with water ard effective vertiktion controls were rot
used. The supervisor toll him he was not aware of the citation (Tr. 84). However, Greer
maitaired that Wyatt A ndrews and
Jerry Maddox, the lorgwa ll m arnger, were aware of the previous
citations (Tr. 84-85). Maddox told Greer that he believed the use of water to cortrol dust
could create a hazard (Tr. 96). Greer ack row kedged that injectiry water into the roof cou k
add wemht to the roof (Tr. 117).

Greer§ discussions with Jm Wa kter supervisory persorrel ard UWMA en ployees
yieked denticl infom ation regardiny the July 21 owl shift -- that rone of the drills In
operation at ary ore tim e were equ ipped with dust suppression devices or water (Tr. 22).
Greer believed there was a vioktion of section 72.630(a) beause the nvestijation reves led
that Jm Waker failed to provide water, or water with anagent, to alky dust generated by
drlling rock ard failed to m plen ent ary type of vertiktion control that carried drall dust
away fron people work iy dowrwird (Tr. 86-87).

Greer fourd the vioktion of section 75.630(a) was caused by the con pary3§
urwarrnrtable faibire to con ply, Inthat Jm Walter n aregen ent krew that the practice of
drlling without protective devices ard with n irers dowrwird was a vioktion of the stardard
(Tr. 87). Inother words, the vioktion was deliberate. He stated, "Basked .. Ardrews ard 1
asked .. Maddox if they were aware that vioktions of a sm ikr reture had been sued, and
both stated that ... they were aware' (Tr. 87-88).

Greer fourd the vioktion was X Sbheause the drilling
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of rock that cortaired quartz coi bl lead to quartz-bearing respirable dust, ard exposu re to the
dust cou d cause breathing problen s ard silicosss (Tr. 89). However, Greer adn itted that when
he wrote the order he had ro inform ation about the volin e

of vertibtion in the affected area, the cortert of respirable dust in the atn osphere, ror ary
inforn ation about the specific co position of the dust (Tr. 131, 138). He stated his fird iny
that the vioktion was "highly lkely" to lead to illress was an"educted gquess' (Tr. 132).

Willen Keith Biness

Willen Keith Birgess isa logwall helper at the No. 4 M ire. He has been
en ployed by Jm Wa lter since January 1980,
ard he 52 nen ber of the UMWA sifety conn ittee (Tr. 167). (The con n ittee n eets w ith
naregen ent on a n onthly basis ard discusses specific problen s with naregen ent on a daily
basis ( H.).

Biress stated that son e days before July 22, he was presert when the con n ittee a i
naregen ent discssed the issue of controlling dust fron rock drilling (Tr. 168-169). (He
believed
the subject had been discussed by the union ard naregen ent previoisly. However, this was
the first tm e he was involved (Tr. 172)) At the n eetiry, Wyett A rdrews ard Fred K ozell,
the deputy m ire mareger, represerted marngen ent. Burgess, Lojgirs ard arother n irer were
the union represertatives (Tr. 168-169, 172). The reason for the n eetiry was that rark-anrd-
file n irers krew Gopher drills wou bl be used durirg forthcon iy lorgwa Il recovery work .

A ccording to Birgess, when the union persorrel asked K ozell if water was goiry to be used to
cortrol the rock dust, K ozell resporded affim atively ard said that he wou Kl have the dnrlls
fitted for water (Tr. 170).

Birjess described a Gopher drll as approxm ately three feet high with a swiry-type
hardlke. Two kvers are located in the n idd ke of the hard ke, ore cortrok the air that i blown
ino
the drill steel, ard the other exterds the drill into the roof
(Tr. 174-175). Buress stated that visua lly observed dust s created when water s not used (Tr.
176).

OnJuly 21, Birgess was work iy on the ow I shift as a lorg-wall helper ard dnill
operator. He recalled foir Gopher drills inuse duriny the shift. Two were on the section
when the crew arrived arnd two were brought to the section by the crew
(Tr. 179). (Several other moperable drlls were on the section when the crew arrived ( H.))
Dnlling went on durirg the ertire owl shift ard Birgess was not aware of water used on ary
of the drlls durirg the shift (Tr. 183-184, 222).

Biryess testified that the four drills were operated at the sanm e tm e (Tr. 179).
A khough he cou b rot see other drills operating when he was drillirg, when he stood back, he
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cou d see n ore than one drll operatiny, ard rone of the drills were fitted for water (Tr. 216-
217, 221, 226, 227).

The drilkls were a lorg the loywa Il Bce between the headgate ard taikate (Tr. 181 182).
Ore drll was located at the head-gate. Becuse the air on the longwall n oved fron the
headgate
to the taibate, the other drilks were located dowrwird fron the
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first drill (the headgate drill) (Tr. 182-183). Bimness believed he was operatiry the third drill
(Tr. 183). Whilke he was dril} iy, Birgess observed dust con iry toward him fron the other
drlks (Tr. 228).

Birjess described son e of the roof beiry drlled as "bad top" (Tr. 199). At tm es, the
drill steel passed through breaks in the roof strata, which indicted to him that the strata was
cinced (Tr. 199-200, 2017).

Shortly before erteriry the n ire onJuly 21, the owl shift crew was told by E Hertzoy,
the foren an, to get respirators
(Tr. 186). Buryess testified that he had rever previously been ksied a respirator (Tr. 188).
A ccordiny to Birmess, Hertzoy stated the respirators were to repkce water on the drills
(Tr. 91, 225226).

Once on the section, Buryess atten pted to wear his respirator, but ren oved it becuse it
pulled his head downand
he cou d rot watch the roof (Tr. 190). Only ore n irer wore a respirator durirg the ertire
shift. A Il other n irers on the
crew wore their respirators at lkast for anhour (Tr. 190, 218).

When it becan e clear that water was not goiry to be used on the drills, Burjess
discussed with the other safety con n ttee n en bers the possibility of requesting a section 103(q)
irspection (Tr. 192-193). Biryess believed an irspection was warrarted due to "the ksue of
[the] hea kh of the n rers’ (Tr. 193). He ako stated that ore drill operator was corncerred
about what wou i happen if water got into the roof strata (Tr. 204, 205).

Bobby Horton

M SHA Irspector Bobby Horton s sipervised by M cComm ick. He stated that he issued
the March 21 citations to Jin Wa lter. The citations a lleged vioktions of section 70 400-3 at
the No. 4 M ire (Tr. 229-230; Gov. BX1s. 4 ard 5). He dd rot go urder-ground to observe
the cord itions described on the citations, rather he obta ired the infom ation fran  Interview iny
n irers
(Tr. 230).
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The citations were issued subsequent to M cCom ic § irstru ctions to check rock drills
(Tr. 237). A fter inter-
viewiny n irers ard narngen ent en ployees, Horton detern ired that the drillks were rot
equ pped with water or with pem sible
dust collectors (Tr. 232). Jm Wa ker persorrel who were presert durirng the interviews
inclided Wyett A ndrews ard Fred K ozell. Union n en bers were a ko presert (Tr. 232-233).

Horton was told durirg the interviews that n irers at the
No. Lard No. 2 logwallk were work iry dowrw ind while drilling
ard that ro water or dust suppression devices were used to control the dust (Tr. 233, 237).
K ozell confim ed this (Tr. 238). Therefore, Horton fourd that vioktions of 70 400-3 had
ocal rred.

Horton a ko fourd that because the vioktions preserted the hazard of cortractiry
silicosks, they were X S(Tr. 236-237).
Hortondid rot take ary dust san ples in conrection w ith the citations ard he had ro
krow kedge of the dust cortert of air
on the longwa Il sections. Horton did rot k row the deyree of
ary n mrerSactual exposire (Tr. 242, 243). Neverthelkess, he fourd the alleged vioktions posed
a lkelihood of illress because of the "history of quartz ard sam ples that Jan e] bac
from Jn WalkerSNo. 4 MJwe" (Tr. 243). He testified, "yJu canget diabled. Breathiny
quartz, people canget silicoss' (Tr. 244).

Horton believed that up to tenn irers were exposed to the hazird because the dust from
the drills had passed over then
(Tr. 237).

Glymn s
Loyg irs accon panied Greer to the No. 1 brgwall at the start of the July 21day shitft.
He ard Greer observed roof bolkiny operations when water was used on the drills. Laojgirs

heard Greer ask a drill operator if the drill operator had ary problen s usiry the drall w ith
water. The drill operator replied that he did rot (Tr. 396-397).
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Jm Wa ker§ W itresses

Jeffrey Wade Maddox

Jeffrey Wade Maddox, the lorgwall mareger at the No. 4 M ire has worked on
loywalk for 13 years. As the logwall n areger, Maddox is reporsib ke for the operation of
the n ireS two log-walk ard for the n irers work i on the longwa Il sections
(Tr. 250). The work day oneach logwa Il section is dvided
ino three shifts. Each shift has a production foren anard a n airterance foren an.  In
addition, each day shift hasa lorgwa Il coord iretor, who reports directly to Maddox (Tr. 250).

Maddox rom ally works the day shift, but he s resporsibke for lorgwa Il operations 24
hoursa day. Whena logwall i beiry recovered, Maddox is at the n ire fron ten to twelve
hoursa day. When he s not at the n ire, he s "on all' (Tr. 272, 309, 312). Accordiry to
Maddox:

Lwill n eet the eveniry shift supervisors
con g inon their oncon iy shift, ard tak to thenm several tim es duriry
their shift. The ow I shift supervisor will be cortacted prior to his shift.
A nd 30 percert of the tm e, they calln e at hon e durirg the an . hours (Tr.
272-273).

The No. 1 brgwa Il parel was approxm ately 950 feet wide ard 6,350 feet lory (Tr.
252). Accordiry to Maddax, in July 1994, the roof a lony the face becan e increasiny by hard
to cortrol. Asa resu kt, logwall n inirg ceased 25 feet short of projections, ard recovery
started (Tr. 257).

The Blue Creek coalsean sn ired at the No. 1M ire lorgwa ll. A bove the Blue
Creek coal 52 sean of rock (the M iddle Mansean ) which varies in thick ress fron ten inches
to five feet. A bove the rock is arother coal sean , the Mary Lee sean , ard above the Mary
Lee sean s sardstore (Tr. 253-254, 255). Jm Wa lter prefers to use the M Kldle Man sean as
the
roof (Tr. 256).
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When n inirg stopped on the No. 1 lrgwall, the M iddle Man sean corstituted about
one faurth of the roof ( ie. the first
25 shields). The M ddle Mansean had becon e ircreasirg ly rerrow. Asa res k, the Mary
Lee coa l seam was nm ired ard the ren a iniry three fou rths of the roof (approxm ately 160
shields) corsisted of srdstore (Tr. 256-257). This roof was urstable ard son e of it was
falling before it cou d be pinred (Tr. 258-259, 283).
Ore fall n easured 35 feet lony, five feet wide ard four to five feet thik (Tr. 260).

Maddox was aware that water or other dust cortrol n easires were reeded for the drills
(Tr. 277). After Jm Walter received the March citations, it expern ented with water, but
each experm ent had anassocketed problen (Tr. 227-228).

Follow iy a corsu Kation with the distribu tor of the drlls, the con pary tried a systen
whereby water can e through a drllS hardle. When this did not work, the systen was
nodrfied to allow a hose to be phgged inat a differert poirnt. OnJuly 19,
six drilks that were fitted iInthis way were used on the No. 1 rgywa ll (Tr. 279-280, 2817).
They only worked for a short whil. Ore problen encalrtered was that if the drill steel hit a
crack or vou In the roof strata ard water dispersed into the strata, the steel wou bl "hary up"
ard cou K rot be ren oved (Tr. 278).

Duriry the eveniry shift on July 20, Piper, the No. 1 brgwa Il foren an, a lled M addox
at hon e ard told Maddox he cou K rot keep the drills operatiora . M addox urderstood the
problen to be that the water was "teariry the heads up" (Tr. 283). Inaddition, when the drill
steel hury up, the drll operators were afraid to pull out the drill steel for fear of pu liny
down the roof (Tr. 285). Beciuse the drills were wroperable the n ire produ ction report for
the eveniry shift stated that the con pary reeded "to get [the] powered respiratorfs] charged" for
the orcon iy ow I shit (Tr. 343-344; JWR Bh. 2 at 10).

Arourd 400 an ., durirg the ow I shift, Maddox, who was still at hon e, spok e w ith
lorywa Il foren an Hertzoy (Tr. 346). Hertzoy said he was usiry two drills, ard asked if
Maddox warted water hooked up to the drilk. Maddox tokd Hertzoy to try water on one of
the drills (Tr. 287). However, Maddox did rot k row if this was done (Tr. 347).

Maddox testified that on Ju ly 22, he atterded a n eetiry with Greer ard others ard
discussed the problen (Tr.291). Accordiry to Maddox, Greer asked If he was aware that drills
were In operation without water ard Maddox stated he was aware of it. Greer ako asked if
Maddox was aware of the citations written inMarch, ard Maddox stated that he was (Tr. 291).

Greer asked why the drilk were beiry operated without water ard Maddox resporded that Jm
Walter was ina hurry to bok the roof because it was bad (Tr. 292292). Maddox kter
testified that tm e was of the esserce ard that the lonyer the roof ren a ired urbolted, the n ore
it deteriorated (Tr. 376).

Maddox stated that Greer did rot inou ire about the efforts Jm Wa lter had n ade to
operate the drills with water (Tr. 292). Nor did M addox volirnteer ary infom ation about the
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con pary§S atten pts to use water. Whenasked why he did rot tell Greer about this, he
resporded, "fthe question wasnT asked" (Tr. 292, 356). When Maddox aw that Greer was
writing an order of withdrawal, Maddox becan e aryry ard he abruptly erded his corvers tion
with Greer (Tr. 374).

Maddox did rot advise UMW A safety con n ittee n en bers of the efforts Jm Wa lter
had beenn ak iy to provide water for the rock drills. Nor did he cortact M SHA § technia |
support division
or the M SHA subdstrict hea kh division about the problen s
Jn Wa lter was experiencirg with the rock drlls (Tr. 354-355, 357-358).

Maddox testified that a day or two before the withdrawa | order was issued, he received
con phints fron day shift drill operators about infisiny water into the roof (Tr. 294, 334-
335). Maddox stated that the n irers were corcerred because, "[the
roof was extren ely bad" (Tr. 294). However, he agreed that
roof corditions are dyran icard an charye fron shift to shift
(Tr. 372). Maddox dd rot speak with the m irers againabout the problen (K.

W vett A rdrews

Wyett A ndrews, who s the safety supervisor at the No. 4 M ire, stated that durirg the
eveniry shift of July 20, he was
indeputy n e n areger K ozellS office when it was reported
that there was a problen usirg water while drilling (Tr. 382382). Asa res k, K ozell
directed A nidrews to get the power respirators prepared for the owl shift (Tr. 382). A rdrews
had the respirators=batteries charged so that the respirators wou b be ready (Tr. 384).

The July 21 owl shirft crew took the respirators ito the n ire (Tr. 384). A rdrews
believed that if the respirators were worn they wou bl protect the n irers fron respirable dust
(Tr. 397). He ackrow kedged that m ost n irers did rot lke to
wear the respirators because they are buky ard urcon fortable. Asa reu k, Jm Walter dud
rot requ ire that they be worn, only that they be avaikble for wear (Tr. 392).

A ndrews believed that after the March citations were issied, Jm Wa lter abated then ,
inpart, by trining s n irers incon -plence. The traininy took two or three n inutes ard
corsisted
of wstructiry lorgwa Il n rers, sipervisors ard lorgwa Il coordiretors that if the drills did rot
have water, persorrel were rot to be located dowrwind of the drills (Tr. 394, 395). A rdrews
was certain that Maddox took part in the tra iniry
(Tr. 396). ( Irterestiryly, Maddox did rot recall n uch regardiry the traininy (Tr. 323-325).
He stated :
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We ane nand st down .. They went over the irstruction with n e over
what had to be done. The drlks had to be corwerted to water. A rd we were
goiry to try that to see how it worked (Tr. 324))

Firn lly, A ndrews testified that onJuly 20, 21ard 22, the air volin e on the No. 1
loywall nryed fron between 78260 ch to 85550 cfm (JWR B. 3 pp 2-7, Tr. 385).
Urder the n ireS vertiktion pkn, the n inmun air volin e requ ired durirng lorgwa Il recovery
was 18000 ch (Tr. 386).

The Vioktions

The alleged vioktions are based on sbstartk lly sm ikr facts and, as noted, the
stardards a lleyed to have been viokted are substartively Kdentical. Section 70 400 requ ired,
ard section 70 630(a) requ ires, that dust resu kiry fron dnlling in rock be cortrolled by use
of pem sible dust collectors, water, water with a wetting agent, or by vertiktion. Section
70400-3 exphired, ard section 72.630(d) exph irs, that vertiktion control is adequate when
the vertiktion is s directed that dust s carried away fron the drill operator ard/ or ary
other n irers.

Bobby Horton, who issued the March 21 citations, sated that he leamed through
interviews that rock drills INuse at the
No. 4 M ire were rot equ pped with pem issible dust collectors or with water, ard that n rers
were dowrwird while the drills were operated (Tr. 231, 233, 237). Inaddition, Horton sta ted
that M ire Mareger K ozell confim ed that Jm Waklter was not usiry ary n ears to suppress
the dust (Tr. 238).

HortonS testm ony went uncha lleyed ard Baccept it. & establishes that Jm Wa ker
was not controlling the dust resu k- iy fron drilling by ary of the n ethods specified In section
70400. Jm Walter was not usiry pem issible dust collectors, water, or water with a wettiry
agent. Beause the lorgwalk were vertibted on what was esserti lly a sirg ke split of air that
traveled fron the taikjate to the headgate, ard because laccept HortonS testm ony that n irers
were work iy dowrw ird fron the drills while the drills were operated,, it is clar that the dust
was not controlled adequately by vertibtion. Therefore, 1 corclide the March vioktions
existed as charyed.

I fu rther fird that there was a vioktion of 72.630(a) onthe owl shift onJuly 21,
1994. Biness=firthard testm ony establshes the vioktion. Biress worked on the ow I shift,
ard  Bacoept his assertion that drillirg took phce during the ertire shift (Tr. 183). lako
accept his testm ony that asmarny as four drills were used at ore tm e, that the first was
located at the headgate ard the others were located dowrwird, a loy the logwall (Tr. 181
183). Inthis regard, I rote his assertion that when he "stood bad, he saw n ore than two
drilks in operation, ard that rone was fitted with water (Tr. 221, 227). The fact that water
was not used s a ko attested by Birgessstaten ent that he saw dust con iy toward hin fron an
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upwird drill, ard by his testm ony that Hertzoy told him the respirators were a repkcen ent
for usirg water when drlling (Tr. 191, 225226, 228).

None of Jn Wa lterS witresses urdem ired Birgess™testkn ony. Maddox stated that he
tolkd Hertzoy to hook up water onone drll, but he was not presert on the section ard he
adn mtted that he dd rot krow if it was done (Tr. 287, 347). Thus, the testim ony of Bl ryess
con pek the corclusion that durirng the owl shift of July 21, dust resu kkirg fron  drilling rock
was not controlled by dust collectors or water ard, because n irers were work iy dowrw ind In
dust fron the dnlling, was not controlled
by vertihtion.

Incorcludiry that the vioktions existed as charged, 1 have corsidered Jm Wa ker§
argun ent that the SecretaryS faibire to take air m easuren ents ard dust san ples on the
loywa Il sections warra s vaction of the citations ard order (JWR Br. 17-19). Jn Wa lter
asserts that without such n easiren ents ard san ples, "M SHA arrot n easure the hea kh rigk to
the n mrers fron the dust arnd crrot reasorebly corterd that Jm Wa ler was not su ppressiny
the dust .. by dilition with vertiktion' (JWR Br. 18).

k s true that when the Secretary pron u hated section 72.630, he seen s to have stated
that he wou i determ ire whether vertibtion was anadequate n ears of dust cortrol through
the n easuren ent of air quartity ard other n easures set forth In
the n reS vertibtion, n ethare ard dust cortrol pkn ("M SHA  will cortinue to detem ire
con plerce with thle] requ iren ent
[of section 72630 (d)] .. as &t has enforced * 70.400-3,
ie., through the m easuiren ent of air quartity or through other n easires set forth ina n res
vertibtion ... pkn (59 Fed. Reyg. at 3825).)

However, the irtert ard actua I m eaniry of the staten ent isan enign a to n e. Cou rsel
for the Secretary has not offered
anexpbrition. No testin ony was offered by either party that con pliance with section
70400-3 was detern ired through the m easuren ent of air volin e. The SecretaryS Progran
Policy Marual -- the offici I repository of the Secreta ry§S interpretation of the reyu b tions and
of his enforcen ent practices -- is silent regardiry the n atter.

Inary evert, because the stardards then sebves are very clar, 1 corclide that the
staten ent 1s beside the poirt. The stardards requ ire dust resu kiry fron drilling to be
cortrolled by the n ethods indicated. I vertiktion i1sa chosenn ethod, they requ ire the air
alrrert to be directed so that dust s carried away fron the drill operator or other n irers in
the area. The regu htions conta in rot ore word about air n easuren ents ard/ or dust sam ples.
I a ot corclude that the Secretary interded to cond ition con p liance upon requ iren ents he
dd rot pron u hate.

S&S

A S&S violation is described in section 104(d) (1) of the
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Act as a violation "of such nature as could significantly and
substantially contribute to the cause and effect of a coal or
other mne safety or health hazard" (30 CF. R " 814(d)(1)).

A violation is properly designated S&S, "if, based upon the
particular facts surrounding the violation there exists a
reasonabl e likelihood that the hazard contributed to wll result
in an injury or illness of a reasonably serious nature" ( Cenent
Di vision, National Gypsum Co., 3 FMSHRC 822, 825 (April 1981)).

In Consolidation Coal Co., 8 FMSHRC 890 (Jure 1986), affl sub rom
Corsoldation Caa I Co. v. EM SHRC, 824 F2d 1076
(D C. Cir. 1987), the Con n ission concluded that the X Sarnlysis it adopted InMathies Coa l
Co., 6 FMEHRC 1, 3-4 (Jaruary 1984), with certain adaptations, is
appropriate in determ ning whether certain health-rel ated
standards are S&S. The Conm ssion stated that to prove a
mandat ory health standard is S&S, the Secretary nust establish

(1) the underlying violation of a mandatory heal th
standard; (2) a discrete health hazard--that is, a
nmeasure of danger to health--contributed to be the
violation, (3) a reasonable Iikelihood that the
heal t h hazard contributed to will result in an
illness; and (4) a reasonable likelihood that the
illness in question will be of a reasonably serious
nat ure.

Consol, 8 FMSHRC at 897.

In United States Steel M ning Conpany, Inc., 7 FMSHRC 1125,
1129 (August 1985), the Conm ssion st at ed:

We have explained further that the third el enent
of the ... formula [enunciated in Consol] 'requires
that the Secretary establish a reasonable |ikelihood
that the hazard contributed to will result in an
event in which there is an injury [or illness]’

(U S. Steel Mning Co., 6 FMSHRC 1834, 1836 (August
1984)). We have enphasi zed that, in accordance with
t he | anguage of section 104(d)(1), it is the contri-
bution of a violation to the cause and effect of a
hazard that nust be significant and substanti al.

US. Steel Mning Conpany, Inc., 6 FVMSHRC 1866, 1868
(August 1984); U.S. Steel Mning Co., Inc., 6 FMSHRC
1573, 1574-75 (July 1984) (Enphasis in original).

The question of whether any particular violation is S&S
nmust be based on the particular facts surrounding the violation
(Secretary of Labor v. Texasgulf, Inc., 10 FMSHRC 498 (Apri
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1988); Youghi ogheny & Chi o Coal Conpany, 9 FMSHRC 2007 ( Decenber
1987)). Further, any determ nation of the significant nature of
a violation nust be nade in the context of continued nornal

m ni ng operations ( National Gypsum 3 FMSHRC at 329; Hal fway,
Inc., 8 FMBHRC 8, 12 (January 1986); U.S. Steel Mning Co.,

7 FMSHRC at 1130).

I have fourd that the vioktions existed as charged. Thus, the first elen ent of the
Corsol test has been established. 1 firther fird that the vioktions preserted a discrete hes kh
hazard. Baccept the testm ony of M cCom 1 that previous bu k sam ples showed a high
preserce of quartz in the roof ard eke-where on the longwa Il section (Tr. 33, 37). The
Con n ssion observed In Corsol that, "[s]ilicosis has been recoy nized for
a loy tmeasa disease assockted with coa I n irers, ard the irha ktion of silia-bearirg dust
has been ausa lly lirked to
the disease’ (8 FM SHRC at 2279). When rock dust s not con-trolled by n ethods other than
vertibtion, when the vertiktion control is imadequate inthat n rers work iNard breath the
dust, ard when the dust is reasorebly lkely to cortain quartz, a discrete hea kkh hazard s
esta b Ished.

However, the Scretary§ proof fa ik to n eet the third elen ent of the Corsol test. Inthe
cortext of a vioktion of sections 70 400-3 ard 72.630(a), this elen ent requ ires the Secretary
to establish a reasoreble lkelihood that the hazard cortributed to will reu k inan illress. In
other words, the Secretary n ust prove it was reasorebly lkely that ima ktion
of the rock dust traveling dowrwird wou Kl rest k inthe n irers becon iy il as n iniry
cortirnued on the longwa Il

Because bu k sam ples of the area of the roof beiry drilled were rot collected, ard
because the respirable dust cortert of the n ire atn osphere N which the n irers were work iry
was not san pled, none of the Secretary§ witresses cou bl testify to the exact silica cortert of the
su bject roof ares, to the silica cortert of the drll dust, or to the actua I corcertration of
respirable dust to which the n irers were exposed. Nor did the witresses offer testm ony
regardiry the respirable dust exposure Im its on the logwa Il sections on March 21, 1994 and
onJuly 21,1994, or what the average corcertration of repirable dust in the loywall
atn ospheres reasorebly m ght have been

Rather than testim ony regardiry the specific facts reeded
to fird a reasoreble lkelihood of illress or the specific facts reeded to n ake a reasoreble
inference of sich a lkelihood, the Secretary§ watresses testified to a khd of specific k row kedge
ard to genen lities. Sich testm ony Is 1N fficient to establsh the reasoreble lkelihood of
illress.

Inreachiny this corclusion, I have corsiered the Secreta ryS assertion that,'once a
vioktion of the drill dust cortrol reju Btion is esablished, a presun ption arises that
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it s reasorebly likely that the hea kh hazard cortributed to will ress k inan illress' ( Sec. Br.
22). The Secretary cites Con n kssion decisions find iy such presun ptions when exposu re reh ted
hea th stardards are viokted; i1e. Corsol, 8 FM SHRC

at 890 (findirg a vioktion of section 70100(a) X 9, ard

US Seel M inig Co., Irc,, 8 FM SHRC 1274 (Septen ber 1986) (firdiry a vioktion of sction
70101 XS. These preun ptions

are based upon the fact that the exposure kevek set in the stardards are "the maxim un level
alloved to achieve [CornjressS] stated goal of prevertiry disabling respiratory disesse”

(US Seel, 8 FM SRHC 1279-1280). Because cun u ktive exposu res

to respirable dust above the Im its are an i portart risk factor, ard because the state of
scientific ard n edica | krow ledge does rot n ake it possible to detem ire the precise poirt at
which respirable diseases irduced by the dust will presert, the Con n ission preun ed that a
docun ented overexposu re estab lished

a reasoreble lkelihood that illress wou ki develop.

The stardards for drill dust cortrol are rot based upon firdirgs lirk iy their vioktion
to the reasoreble lkely developn ent of disease. Rather, the stardards then selves
are the prin ary n ears of cortrolliry drll dust exposu re
(59 Fed. Reg. 8325 (1994). Thisn ears that the Secretary n ust establish, for each viok tion,
that the partiai kr ciraun starces cited are reasornbly lkely to resu b indisease as n iniry
cortir es.

A's 1 have roted, the Secretary did rot do so here. He offered ro evidence reyardiny
the average corcertration of repirable dust that Jm Wa ker had to n aintain on the longwall
sectionon March 21ard July 21 Nor did he presert testm ony rejardiry the actual level of
exposu re of the n irers, or the reasorably lkely level of exposi re on those dates.

This i not to aay that the Secretary recesarily had to offer the resu lts of bu k san ples
ard/ or of respirable dust san ples, to establsh the irspectors®*X S firdirys. &k s corceivable
he cou K have offered testm ony fron whid a
reasoreble lkelihood of exposure In excess of the applicable pem ksibke Im it or Im its cou K
have been inferred. However, he did rot.

Rather, the Secretary proved that in the past the lorgwa Il sections were U rnder a
reduced, but urspecified exposure kevel. This does rot kad irevitably to a corclision that on
March 21ard July 21n irers in the san e sections who were work iy urder sm 1k r cord itions
were exposed to respirable dust corcertrations whose average exceeded the level allowed. They
n ht have been or they n ght rot have been, ard S S firdins can rot rest upon the past
terse of "nay.

Gravity

A khough the vioktions were rot S S they were serious. Jn Wa lter was operatiny
rock drills without dust cortrol devices ard n irers were dowrw ird fron the dnlks. Further,
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the roof beiry drilled was con posed of rock nay have had a hgh silia cortert. The
vertibtion on the lorgwalk was carrying the rock dust over the dowrwird n irers. The n irers
were subjected to the possibility of inha lirg silic@ bearing dust at a level In excess of that
alloved. This ks erough to establsh the seriol sness of the vioktiors.

I have corsidered A rdrews testim ony that respirators were avaikble for use by n irers
on the ow I shift (Tr. 382-384). Had Jn Waker established that the respirators were worn
throughout the owl shift by all n irers who were dowrwird fron the drills, the gravity of the
July 21 vioktion n ght have beenn mtated.

The con pary made no such showiry. A rdrews ack row ledged the respirators were bu ky
ard urcon fortable ard that m ost n irers did rot lke to wear then (Tr. 392). M oreover, he
adn mtted that
Jn Walkter did rot requ ire they be worn, only that they be avaikble for wear (.. The fact
that avaikbility did rot foster cortiru iy use was confim ed by Biress. He stated that only
one n irer wore a respirator for the ertire shift (Tr. 190, 218). A khough the rest of the crew
wore respirators for ore hour at least, that did rothiry to n Klate their exposure
during the ren airder of the shift.

Unwarrnntable Faibre and Ney Ipence

INE ery M ining Corp(9 FM SHRC 1997, 2004 (Decen ber 1987)) the Con n ission
held that urwarmantable faibire ks aggravated corduct corstitutirg n ore than ordirery
reg lgence ard that it
IS characterized by such corduct as "reck kess disregard,” "intertiore I n iscordu ct,” "ind ifferernce,”
or "a seriois hck of reasoreble care' (Rochester ard Pittshurgh Coal Co.13 FM SHRC 189
(D ecen ber 1991)).

By July 21,1994, Jm Waker was on rotice regardiny the requ iren ents of section
72630 ard of the Scretary§ intert to enforce the stardard. Sixn onths before, three citations
had been ksied for esserti Ily the sam e cord itions. Ardrews ard Maddox told Greer
they were aware of the March citations isued at the No. 4 M ire (Tr. 84-85). M oreover,

A ndrews was ore of
two Jm Wa ker en ployees who atterded M SHA sporsored clisses on Part 72, classes Inwhich
con plerce with section 72630 was discussed (Tr. 84-85).
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Despite this k row kedge, Jm Wa kter argues, inpart, that
ary faikire to con ply was due to the need to speedily bok the roof before it deteriora ted
(JWR Br. 32). Jm Wa lter preserted testim ony to this effect, in tat Maddox stated that the
roof
was bad ard reeded to be boked ina hurry (Tr. 292292). Inaddition, Jm Wa ker argues
that it was not ind ifferert to the requ iren ents of the regu ktion, that it was n ak iy dilgent
efforts to con ply but was haviry trouble developiry a systen whereby water cou bl be used ard
the drills col K be kept operatioma 1 (JWR Br. 3132).

Whilke 1do not doubt the con pary had problen s with the roof, 1do not believe the
con pary was tryirny dilgently to con ply. I, in fct, Jm Waker was havirg con pliance
problen s, it s logia I that this wou Kl have beenexphired to Greer. k was
rot (Tr. 374), ard Maddox8 exaise -- that Greer did rot ask about the problen s -- strairs
credu lity g iven the corsequ ences
of Jm Wa kerS indiffererce (Tr. 292, 356, 357).

if Jm Walter cou d rot successfu lly fit ard operate its drills with water, it i
reasoreble to thirk that the con pary wou kd have cortacted M SHA about the problen ard
perhaps even have advised the UMW A sifety con n ittee, since it k rew of the n irers™corcerrs
about work iy indrill dust (Tr. 354-355, 357-358).

Therefore, 1 fird that Jm Wa ker fu lly urderstood what
was requ ired, but was irdifferert to con plerce. ks failre to cortrol dust fron rock drlliry
on the owl shift on July 21, was the resu bt of a serious B of reasoreble care ard hence was
the resu Ik of the con paryS urwarrartable failire to con ply with section 72.630(a).

Inexhibitiry a serious bck of reasoreble care, Jm Walter failed to n eet the stardard
of care requ ired by the ciraun -starces. Corsequently, 1ako corclide the con pary was highly
reg lgent in a llow iry  the viok tion of section 72.630(a).

Firelly, 1 corclide that Jm Wa lter exhibited ordirery reg lyence in a llow iy the
viok tions of section 70 400-3 to exist. The first tm e Jm Wa lter was cited for a vioktion of
the stardards rebtiry to drll dust cortrol was March 15, 1994.
The citation was ssued six days before the citations at the
No. 4 Mire. Jm Waker persorrel shou K have k rown that the corditions whidch elicited the
citation at the No. 3 M ire were lkely to resu k insm ihr citations at the No. 4 M ire, ard
reasoreble care requ ired that the corditions not be repes ted
at the No. 4 M ire.

Other Civil Pen lty Criteri

A MSHA con puter print out rdictes that inthe 24 n onths prior to March 21,
1994, the total run ber of pad vioktions at the No. 4 M ire was 1050 (Gov. B4. 10).
While this 152 krge nun ber of previous vioktions, there were ro previols paid vioktions of
section 70400 (H.).
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Jn Walkter 52 Brge operator ard the No. 4 M ire s a
krye n ire.

There has been ro showiry that the size of the pera kies will effect Jm Wa kerS ability
to cortirue N busiress, ard B corclude that it will rot.

Jn Wa lkter den onstrated good faith inatten ptirg to achieve rapid con plince with
section 70 400-3 ard section 72.630(a).

Civil Pen kies

Docket No. SE 94-448

Order/ Proposed A ssessed
Citation No. Date 30 CFR." Pernlty Pers kty

3186828 312194 70400-3 $1610 $00
3186829 312194 70400-3 $1610 $00

The vioktions were seriols. They were caused by
Jn WalkterS ordinry reglyence. Given the ordirery regliyence ard the fact that the
viok tions represert the first tm e the drill dust stardard was enforced at the n ire, 1 corclide
that pern kies synifiaritly less than those proposed are appropriate. A ccordirg ly, 1w ill assess
pere lties of $600 for each vioktion.
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Settlen ents ard Orders

At the clos of the hearirg, Jm Wa lterS cou rsel exp b ired, on the record, the rature
of the settlen ents to which the parties had agreed (Tr. 406-412). Haviry corsidered the
proposed settle- m ents ard the reasors supportiny then , 1 fird they are appropriate and
corsistert w ith the purposes of the A ct. A ccordiny by, as set forth below, the settlen ents are
approved.

Docket No. SE 94-429

Order/ Proposed
Citation No. Date 30 CFR." Pernlty Settlen ent
31824519 21 3194 75523 $#,000 $1000

(The Secretary agrees the urwarnmrtable fa ik re finding a ot
be sustaired ard he will n odify the order to a citation istied pursiant to section 104(a) (30
USC. "8M4(a)) (Tr. 406))

Order/ Proposed
Citation No. Date 30 CFR." Pernlty Settlen ent
3185367 3/ 14/ 94 75.380(¢g) $1610 850

(The parties agree that the run ber of persors affected by the vioktion was four or five ot ten
as fourd by the irspector. (Tr. 406-407))

Order/ Proposed

Citation No. Date 30 CFR." Pernlty Settlen ent
3183302 3/ 17/ 94 77.1605b) 0 $0
Order/ Proposed

Citation No. Date 30 CFR." Perulty Settlen ent
3183203 3/ 17194 77.1605b) $0 $0
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Order/ Proposed

Citation No. Date 30 CFR." Pernlty Settlen ent

3183204 3/2194 75220 $50 $90
3185374 3/2194 75206(a)(2) $06 $06
(Jm Walkter agrees to pay in fi Il the pera lties proposed

(Tr. 407))

Order/ Proposed

Citation No. Date 30 CFR." Pernlty Settlen ent

3185375 3/2194 75.700 $95 $150

(The Secretary agrees that the X Sfirdirng carnrot be sustaired ard he will n od ify the citation
(Tr. 407))

Order/ Proposed
Citation No. Date 30 CFR." Pernlty Settlen ent
3185376 3/2194 75380(¢) $1610 850

(The parties agree that the run ber of persors affected by the vioktion was four or five ot ten
as fourd by the irspector. (Tr. 407))

Order/ Proposed
Citation No. Date 30 CFR." Pernlty Settlen ent
3183306 3/22/194 75403 $/93 ®50

(The Secretary agrees that the X Sfirndirny canrot be sustaired. He will n od ify the citation
(Tr. 408))

Order/ Proposed

Citation No. Date 30 CFR." Pernlty Settlen ent
3185377 3/22/94 751100-2(b) $ 20 $ 50
(Jm Walkter agrees to pay in fu Il the pere kty proposed

(Tr. 408))

Order/ Proposed

Citation No. Date 30 CFR." Pernlty Settlen ent
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3185378 3/22/94 75400 $1298 $600

(The parties agree that the run ber of persors affected by the vioktion was two not six as
fourd by the irspector. (Tr. 408).)

Order/ Proposed
Citation No. Date 30 CFR." Pernlty Settlen ent
3185379 322194 75400 $M03 $00

(The parties agree that the run ber of persors affected by
the vioktion was two not three as fourd by the irspector
(Tr. 408-409)))

Order/ Proposed
Citation No. Date 30 CFR." Pernlty Settlen ent
3185380 3/23/94 75381c)4) 0 0

(Jm Walkter agrees to pay in fu Il the pere kty proposed
(Tr. 409))

Jn Walkter s ORDERED to pay the pers kies shown
The Scretary s ORDERED to n odify the order ard citations as indicited.

Docket No. SE 94-448

Order/ Proposed
Citation No. Date 30 CFR." Pernlty Settlen ent
3185543 21794 75503 H17 $00

(The Secretary agrees the urwarmrtable fa ik re finding a ot
be sustaired. He will n od ify the order to a citation Isued puruant to section 104(a) (30
USC. " 814(a)) (Tr. 409)))
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Order/ Proposed
Citation No. Date 30 CFR." Pernlty Settlen ent

3185551 2123/94 75335 $06 $0

(The Secretary agrees the area cited was not covered by the stardard. He will vaate the
citation (Tr. 409))

Order/ Proposed

Citation No. Date 30 CFR." Pernlty Settlen ent
2807401 3/16/94 75207a) $0 $0
2807381 3/2194 75370(a)(J) $0 $0
2807382 3/2194 75370(a)(J) $0 $0

(Jm Walker agrees to pay in fi Il the pera kties proposed

(Tr. 409))

Order/ Proposed

Citation No. Date 30 CFR." Pernlty Settlen ent
2807384 3/30/94 75370(a)(D) $610 $00

(The parties agree that the run ber of persors affected by the vioktion was two not tenas
fourd by the irspector. (Tr. 410)))

Order/ Proposed
Citation No. Date 30 CFR." Pernlty Settlen ent
3584781 4/ 1194 75403 $06 $150

(The Secretary agrees that the X Sfirding carrot be sustaired ard he will delete it (Tr.
410))

Order/ Proposed
Citation No. Date 30 CFR." Pernlty Settlen ent
3185922 4/ 1194 75342 $ 595 $0

(The Secretary agrees the citation does rot state a vioktion. He will vacate the citation (Tr.
409))
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Order/ Proposed
Citation No. Date 30 CFR." Pernlty Settlen ent

3183479 4] 2194 751725 $95 $150

(The Secretary agrees that the X Sfirndirny canrot be sustaired. He will n od ify the citation
(Tr. 410))

Jn Walkter s ORDERED to pay the pers kies shown

The Scretary s ORDERED to n odify the order ard citations as indicited and to
vaate the citations india ted.

Docket No. SE 94-394

Order/ Proposed
Citation No. Date 30 CFR." Pennhy Settln ent

3186004 13/94 75.17253)  $800 $1500
(The Secretary agrees the urwarnmrtable fa ik re finding a ot
be sustaired. He will n odify the order to a citation Isued pursiart to section 104(a) (30
USC. "8M4(a)) (Tr. 411))
Jn Walkter s ORDERED to pay the perw kty shown.
The Scretary s ORDERED to n odify the order as irdiated.

Docket No. SE 94-430

Order/ Proposed

Citation No. Date 30 CFR." Pennlky Settln ent

3185568 2] 16/ 94 5020 $50 $ 50
3182854 21221 94 75.1722(a) ®67 ®67
(Jm Walkter agrees to pay in fi Il the pera lties proposed

(Tr. 411))

Order/ Proposed

Citation No. Date 30 CFR." Pernlty Settlen ent
3182858 3/ 7194 75370(2a) $851 $00
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(The Secretary agrees the urwarrarntable faikire firding a ot be susta ired ard that he will
n odify the order to a citation isued pursiant to section 104(a) (30 USC. "814(a)) (Tr. 41%
41))

Jn Walkter s ORDERED to pay the pers kies shown

The Scretary s ORDERED to n odify the order as indic ted.

Docket No. SE 94-586-R

Order No. Date 30 CFR. "

3184217 7122194  72630(a)

The wrspectorS firding of a vioktion of sction 72630(2a) s AFFIRM ED, as s his
finding that the vioktion was due to
Jn WakerSurwarrartable faikire to con ply. The irspectorS X Sfinding s VACATED.
The Scretary s ORDERED to n odify the order accordiry ly.

Disn ks 1 of Proceedings

Jn Wa kter sha ll pay the assessed peru lties within 30 days of the date of this decision.
The Secretary shall n odify ard vacte the refererced citations ard orders w ithin the san e
30 days. These proceedirys are D IS/ ISED .

Davd F. Barbour
Adn instrative Law Judge
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Willen Lawson, Esq., Office of the Solicitor,

U.S Departn ent of Labor, Chan ber Bl ildiry, Siite 150,

H i hpoirt Office Certer, 100 Certerview Drive, Bim injhan ,
AL 35216 (Certified Mail)

David M. S 1th, Esg., Mayrerd, Cooper & Gail,
1901 Sxth A verue North, Siite 2400, Bim wrghan , A L 35203 (Certified Mail)

R. Sanky Morrow, Bsq., Jm Wa ker Resou rces, Irt,
P.O. Box 133, Brockwood, A L 35444 (Certified M ail)
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