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SECRETA RY OF LA BOR,        :  CIVIL PENA LTY PROCEEDING
  M INE A ND SA FETY A ND HEA LTH :
  A DM INISTRA TION ( M SHA ), :  Dock et No. SE 94-417- M  
   Petitioner :  A .C. No. 09 -00265- 05518
                                                             :
          v.                                            :  Ju nction City M ine

                    :                                    
BROWN BROTHERS SA ND COM PA NY,      :
                                 Respondent                  :          

                
DECISION

A ppea ra nces: John A . Bla ck , Esq., Office of the Solicitor,  U.S. Depa rtm ent of La bor, A tla nta ,
Georg ia ,  for the Petitioner;

            Steve Brown, Pa rtner, Brown Brothers Sand Com pa ny, How a rd, Georg ia , for
the Respondent.

Before: Ju d g e Feldm a n
This proceeding  concerns a  petition for a ssessm ent of civil pena lty filed by the Secreta ry

of La bor a g a inst the respondent  pu rsu a nt to section 105( d) of the Federa l M ine Sa fety a nd
Hea lth A ct of 1977 ( the A ct), 30 U.S.C. ' 801 et seq., ( the A ct).  The Secreta ry's petition
seek s to im pose a  tota l civil pena lty of $336 for five a lleg ed viola tions of m a nda tory sa fety
sta nda rds, fou r of which were desig na ted a s nonsignifica nt a nd su bsta ntia l. 

This m a tter w a s ca lled for hea ring  on Ja nu a ry 31, 1995, in Bu tler, Georg ia , a t which
tim e the respondent stipu la ted tha t it is a  m ine opera tor su bject to the ju risdiction of the A ct.
 The Secreta ry ca lled M ine Sa fety a nd Hea lth A dm inistra tion ( M SHA ) Inspectors K enneth
Pru itt a nd Dona ld L. Collier.  The respondent relied u pon the testim ony of Greg  Brown, a
pa rtner in the respondent com pa ny. The pa rties' posthea ring  briefs a re of record.

This proceeding  involves tw o cita tions issu ed by inspector Pru itt for a lleg ed  g u a rding
viola tions a nd three cita tions issu ed by inspector Collier for a lleg ed electrica l viola tions du ring
their M a rch 22, 1994, inspection of the respondent's Ju nction City M ine site.  The respondent
extra cts sa nd a t its m ine site by spra ying  a  hig h pressu re strea m  of w a ter a g a inst the ba nk  of
a n open pit ca u sing  the sa nd on the ba nk  to slou g h off into a  sink  hole.  A  pu m p sta tion
tra nsports the sa nd by pipeline from  the sink  hole pit onto sha k er screens where the sa nd is
sepa ra ted from  w a ste m a teria l su ch a s roots a nd cla y ba lls.  The w a ste m a teria l is rem oved by
the cha lk  conveyor belt.  The sa nd fa lls throu g h the screens into a  horizonta l ta nk  a nd is
tra nsported throu g h a nother pipeline to the cla ssifier.  The cla ssifier sepa ra tes the sa nd
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a ccording  to g ra nu le size.  The finer sa nd is u sed for m orta r a nd the coa rser sa nd is u sed for
concrete.  The sa nd lea ves the cla ssifier throu g h a  chu te a nd is tra nsported by g ra de to either
of tw o conveyor stock pile belts.  These belts stock pile the m orta r a nd concrete sa nd. 
Cita tion No. 4301221

D u ring  the M a rch 22, 1994, inspection, Pru itt observed tha t the g u a rd for the hea d
pu lley on the concrete sa nd sta ck er conveyor belt w a s not secu red in pla ce.  The g u a rd ha d
been rem oved a nd tied to the V - belt g u a rd.  The concrete sa nd sta ck er conveyor belt is
a pproxim a tely 134 feet long  pitched a t a  steep a ng le a bove the g rou nd.  The hea d pu lley is
a ccessed by a  w a lk w a y the fu ll leng th of the belt.  The hea d pu lley ( end of the conveyor belt)
ha s a  vertica l heig ht of 43 feet a bove the g rou nd.  The w a lk w a y is a dja cent to the belt rollers
the fu ll leng th of the belt a s w ell a s the hea d pu lley a t the top of the belt.  ( See Resp. Ex. 1).

A s a  resu lt of the u ng u a rded hea d pu lley, Pru itt issu ed Cita tion No. 4301221 for a n
a lleg ed nonsignifica nt a nd su bsta ntia l viola tion of the m a nda tory sa fety sta nda rd in section
56.14112 ( b), 30 C.F.R. ' 56.14112 ( b), which provides:

Gu a rds sha ll be secu rely in pla ce while m a chinery is being  opera ted, except
when testing  or m a k ing  a dju stm ents which ca nnot be perform ed withou t rem ova l
of the g u a rd.  ( Em pha sis a dded).
Gu a rding  is intended to prevent the ina dvertent conta ct of fing ers or extrem ities from

the pinch points of m oving  m a chinery.  Gu a rding  is not intended to prevent the intentiona l
conta ct w ith m oving  pa rts or to protect m a intena nce personnel tha t m u st a ccess the equ ipm ent.
 In this reg a rd the Com m ission ha s sta ted:

[T]he m ost log ica l constru ction of [a  g u a rding ] sta nda rd is tha t it im ports the
concepts of rea sona ble possibility of conta ct a nd inju ry, inclu ding  conta ct
stem m ing  from  ina dvertent stu m bling  or fa lling , m om enta ry ina ttention, or
ordina ry hu m a n ca relessness. . . .  A pplying  this test requ ires ta k ing  into
considera tion a ll releva nt exposu re a nd inju ry va ria bles, e.g ., a ccessibility of the
m a chine pa rts, w ork  a rea s, ing ress a nd eg ress, w ork  du ties, a nd a s noted, the
va g a ries of hu m a n condu ct.  Under this a pproa ch, cita tions for ina dequ a te
g u a rding  w ill be resolved on a  ca se- by- ca se ba sis.  ( Em pha sis a dded).  Thom pson
Brothers Coa l Com pa ny, Inc., 6 FM SHRC 2094, 2097 ( Septem ber 1984).   

Consistent with the Com m ission's rea sona ble possibility of ina dvertent conta ct test in
Thom pson, the cited m a nda tory sta nda rd in section 56.14112 ( b) exem pts g u a rding  requ irem ents
du ring  m a intena nce.    Section 56.14107( b), 30 C.F.R. ' 5614107( b), a lso exem pts g u a rding
"where the exposed m oving  pa rts a re a t lea st seven feet from  w a lk ing  or work ing  su rfa ces" a s
there is no exposu re to m oving  pa rts.
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Here, the Secreta ry a sserts there is a  viola tion of the g u a rding  sta nda rd beca u se there
a re no ba rriers or sig ns prohibiting  em ployees from  w a lk ing  u p the steep 134 foot long
w a lk w a y to the hea d pu lley a t a  vertica l heig ht of 43 feet a bove g rou nd.  However, it is
obviou s tha t the w a lk w a y on the su bject sta ck er conveyor depicted in Respondent's Exhibit 1 is
u sed exclu sively by personnel m a inta ining  the hea d pu lley a nd rollers a nd tha t other em ployees
wou ld not ordina rily tra verse the w a lk w a y.  This conclu sion is ba sed u pon the testim ony of
Greg  Brown tha t the w a lk w a y is u sed by m a intena nce personnel for periodic g rea sing  of roller
bea ring s a nd the hea d pu lley a nd tha t su ch m a intena nce a ctivities ca n only be perform ed when
the belt is deenerg ized a s su ch a ctivities requ ire clim bing  on the belt.  ( Tr. 47-48).  I a lso
credit Brown's testim ony tha t m ost em ployees a re a fra id "to g o u p there."  ( Tr.48).

The Secreta ry a sserts tha t the provision in section 56.14107( b) exem pting  g u a rding  a t
loca tions a t lea st seven feet from  w a lk ing  or work ing  su rfa ces is ina pplica ble to the hea d
pu lley beca u se the hea d pu lley is within seven feet of the w a lk w a y.  However, a s noted a bove,
the w a lk w a y is u sed by m a intena nce personnel who m u st first deenerg ize the conveyor.  Pru itt
conceded tha t if this 43 foot eleva tion w a s a ccessed by la dder, the hea d pu lley wou ld not ha ve
to be g u a rded.  ( Tr. 35- 36).  It follow s tha t the g u a rding  exem ption shou ld a lso a pply if the
opera tor provides a  sa fe w a lk w a y exclu sively for m a intena nce pu rposes in lieu  of the insta bility
of a  la dder.  Consequ ently, in view  of  the Thom pson decision, a s w ell a s the m a intena nce a nd
rem oteness from  work ing  a rea  exceptions to g u a rding  in Pa rt 56, I conclu de tha t the Secreta ry
ha s fa iled to esta blish a  viola tion of the cited m a nda tory sta nda rd.  A ccording ly, Cita tion No.
4301221 sha ll be va ca ted.
Cita tion No. 4301222

The Ju nction City fa cility ha s tw o sha k er screens tha t w ere pla ced in opera tion
a pproxim a tely tw o w eek s prior to Pru itt's inspection.  ( Tr. 19, 49; Resp. Ex. 2).  The screens
a re a ccessed by clim bing  steps to a  pla tform  tha t is a pproxim a tely fou r to six feet wide.  The
tota l leng th of the pla tform  a rou nd the perim eter of the screens is a pproxim a tely 25 feet.  ( Tr.
52).  Brown testified tha t it is conceiva ble tha t som eone cou ld tra verse the w a lk w a y when the
screens w ere opera tiona l a s the w a lk w a y cou ld be u sed to view  the screens' opera tion.  There
w a s a n u nlock ed ca ble 35 inches a bove the g rou nd in front of the pla tform  steps.  However,
this ca ble cou ld not prevent som eone from  entering  the pla tform .  ( Tr. 20, 33, 41, 52). 

A  V - belt ru ns betw een the pu lleys on a  m otor a nd pu lleys to the screens, ca u sing  the
screens to sha k e to sepa ra te debris from  sa nd.  ( Tr. 18- 20 , 55).  The sha k er screen pla tform  is
loca ted next to the V - belt drive.  ( Tr. 52 -54).  Pru itt observed tha t the V - belt drive of the
No. 1 sha k er screen w a s not g u a rded.  Consequ ently, Pru itt cited the respondent for a  g u a rding
viola tion of section 56.14107( a ) tha t, in pertinent pa rt, requ ires g u a rding  "to protect persons . .
. from  conta cting  m oving  pa rts tha t ca n ca u se inju ry."  Pru itt conclu ded tha t this u ng u a rded
belt drive cou ld ca u se perm a nently disa bling  inju ries su ch a s a m pu ta tion of fing ers or a  ha nd.
 ( Tr. 21).  Su ch inju ries cou ld occu r to a nyone on the pla tform  who ina dvertently conta cted
the belt drive while observing  the opera tion of the sha k er.  ( Tr. 40, 54 -55).  However, Pru itt
felt inju ry w a s u nlik ely a nd cha ra cterized the viola tion a s nonsignifica nt a nd su bsta ntia l
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beca u se the pla tform  w a s rou tinely a ccessed by personnel who perform ed m a intena nce on a
da ily ba sis while the screens w ere deenerg ized.  ( Tr. 49- 50).  

A t the ou tset, I note tha t none of the circu m sta nces w a rra nting  a n exem ption of the
g u a rding  requ irem ents of the conveyor sta ck er hea d pu lley in Cita tion No. 4301221 a re present
in Cita tion No. 4301222.  Unlik e the conveyor w a lk w a y constru cted for the sole pu rpose of
m a intena nce a nd loca ted hig h a bove the g rou nd, the sha k er pla tform  is ea sily a ccessible by
clim bing  a  few  steps.  M oreover, it is constru cted a rou nd the perim eter of the sha k er screens
a nd serves a s a n observa tion deck .   The u ng u a rded V-belt's proxim ity to this pla tform  crea tes
the precise ha za rd, i.e., ina dvertent conta ct w ith the V - belt drive by non- m a intena nce persons
tra versing  the pla tform , tha t the g u a rding  sta nda rd seek s to prevent.  Thu s, the a bsence of
g u a rding  viola tes the cited m a nda tory sta nda rd.

Ha ving  conclu ded tha t g u a rding  w a s requ ired, I a m  u nconvinced by the respondent's
a ssertion tha t the ca ble in front of the steps sa tisfied the g u a rding  requ irem ent.  Even if the
ca ble w a s a n effective m ethod of preventing  a ccess to the pla tform , which it w a s not, perim eter
g u a rding  is not a n a ccepta ble a lterna tive to site specific g u a rding  of m oving  pa rts.  See, e.g .,
M oline Consu m ers Com pa ny, 15 FM SHRC 1954 ( Septem ber 1993) ( A LJ); M oline Consu m ers
Com pa ny, 12 FM SHRC 1953 ( October 1990) ( A LJ); Ya ple Creek  Sa nd & Gra vel, 11
FM SHRC 1471 ( A u g u st 1989) ( A LJ). 

I a m  sim ila rly u npersu a ded by the respondent's contention tha t sim ila r ca bles ba rring
a ccess to sha k er screens a t other loca tions a t its fa cility w ere not cited du ring  previou s M SHA
inspections.   The Com m ission ha s held tha t prior inconsistent enforcem ent of a  sa fety sta nda rd
does not constitu te a  defense to a  viola tion.  See U.S. Steel M ining  Com pa ny, Inc., 15
FM SHRC 1541, 1543 ( A u g u st 1993) a nd ca ses cited therein.  A ny other interrpreta tion wou ld
provide a n opera tor with im m u nity from  the enforcem ent a nd a ba tem ent requ irem ents of the
A ct for a ny ha za rdou s condition tha t w a s overlook ed du ring  a  previou s inspection.

Therefore, the ca ble does not sa tisfy the g u a rding  requ irem ents of section 56.14107( a )
a nd the respondent ha s presented no ju stifia ble defense to the cited viola tion.  A ccording ly,
consistent with the pena lty criteria  in section 110 ( i) of the A ct, 30 U.S.C.
 ' 820( i), the $50 civil pena lty proposed by the Secreta ry for nonsignifica nt a nd su bsta ntia l
Cita tion No. 4301222 sha ll be a ffirm ed.
Cita tion No. 3606005

Electrica l inspector Dona ld Collier a ccom pa nied Pru itt on the M a rch 22, 1994,
inspection.  D u ring  his inspection, Collier determ ined the m eta l fra m es on the disconnect boxes
for the cha lk  conveyor a nd for ea ch of the tw o sha k er screens w ere not g rou nded.  Collier's
conclu sion w a s ba sed on his observa tion of the pla nt side screen disconnect box tha t w a s open
a nd deenerg ized.  Collier observed a  m issing  bonding  screw  inside the box.  A  bonding  screw
connects a  term ina l m ou nted in the disconnect box to the fra m e providing  a  g rou nd for the
box itself.  ( Tr. 62).  Collier u sed a n ohm  m eter to determ ine tha t  the m eta l fra m es of the
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two other energ ized disconnect boxes w ere a lso not g rou nded.  ( Tr. 61-62 , 99- 100 ; Resp. Ex.
3).  In a ddition, Collier fou nd the lig ht sw itch boxes for the sha k er screen tow er w ere not
g rou nded.  ( Tr. 69- 70).  A s a  resu lt of his finding s, Collier issu ed Cita tion No. 3606005 for
viola tion of section 56.12025, 30 C.F.R. ' 56.12025, which requ ires the g rou nding  of a ll
m eta l enclosu res enca sing  electrica l circu its.

The cited disconnect boxes a nd lig ht sw itches a re loca ted ou tdoors, m ou nted on a
plywood pa nel a pproxim a tely fou r a nd one- ha lf feet off the g rou nd.  ( Tr. 65; Resp. Ex. 3). 
The disconnect boxes a re u sed to deenerg ize a nd lock ou t circu its when work  is done on the
screens or cha lk  conveyor.  ( Tr. 63).  Collier cha ra cterized the viola tion a s sig nifica nt a nd
su bsta ntia l beca u se the a bsence of g rou nding  exposed em ployees, who disconnected equ ipm ent on
a  da ily ba sis, to electrocu tion.

Collier's u ncontroverted testim ony esta blishes the occu rrence of the cited viola tion.  The
qu estion of whether this  viola tion is sig nifica nt a nd su bsta ntia l m u st be resolved ba sed on the
pa rticu la r fa cts su rrou nding  the viola tion.  Texa sg u lf, Inc., 10 FM SHRC 498 ( A pril 1988);
You g hiog heny &  Ohio Coa l Com pa ny, 9 FM SHRC 2007 ( D ecem ber 1987).  In this insta nce,
the fa cts su pport the cita tion w a s properly desig na ted a s sig nifica nt a nd su bsta ntia l for it w a s
rea sona bly lik ely, if m ining  opera tions continu ed despite the defective g rou nding  conditions,
tha t the electric shock  ha za rd contribu ted to by the viola tion wou ld resu lt in a n inju ry of a
rea sona bly seriou s na tu re.  See Ha lfw a y, Inc., 8 FM SHRC 8, 12 ( Ja nu a ry 1986); U.S. Steel
M ining  Co., Inc., 6 FM SHRC 1573, 1574 ( Ju ly 1984); M a thies Coa l Co., 6 FM SHRC 1
( Ja nu a ry 1984); Cem ent Division, Na tiona l Gypsu m , 3 FM SHRC 822, 825 ( A pril 1981). 
This conclu sion is ba sed on the disconnect boxes' 220 volt three pha se circu itry, the ou tdoor
loca tion tha t su bjected the boxes a nd sw itches to w a ter a nd da m pness, a nd, the frequ ency of u se
of the defectively g rou nded boxes a nd sw itches.            

The Secreta ry initia lly proposed a  civil pena lty of $136 for Cita tion No. 3606005
ba sed on the respondent's m odera te deg ree of neg lig ence.  The Secreta ry now seek s to increa se
the civil pena lty to $500 a sserting  tha t the respondent's fa ilu re to u se a  licensed electricia n to
insta ll the sw itches a nd boxes constitu tes hig h neg lig ence.  However, the Secreta ry ha s cited no
a u thority for the proposition tha t su ch insta lla tions a re requ ired to be perform ed by a  licensed
electricia n.  M oreover, the g rou nd wires for the pow er ca bles com ing  into the boxes a nd the
g rou nd wires ou t to the sta rter m otors w ere properly insta lled.  ( Tr. 98-99).  The fa ilu re to
pla ce a  bonding  screw  in ea ch disconnect box a nd the fa ilu re to connect the g rou nding  w ire to
the sw itches a re a ttribu ta ble to ordina ry neg lig ence, m odera te in deg ree, ra ther tha n the hig h
deg ree of neg lig ence bela tedly a sserted by the Secreta ry.  Thu s, the initia l $136 civil pena lty
for Cita tion No. 3606005 sha ll be a ffirm ed.
Cita tion Nos. 3606006 a nd 3606007

Collier inspected the respondent's tra nsform er bu ilding .  The bu ilding  is constru cted
w ith m eta l w a lls a nd a  w ood floor.  It is a pproxim a tely 10 feet wide by 16 feet long .  The
bu ilding  is loca ted a pproxim a tely 30 feet from  the m a in ba rg e below  g rou nd level in the pit.
 ( Tr. 105- 108).  The bu ilding  hou ses tw o 2300 volt cylindrica l tra nsform ers a pproxim a tely
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three to fou r feet ta ll a nd tw o a nd one- ha lf feet in dia m eter with a  m eta l ca sing  sim ila r to a
w a ter hea ter.  ( Tr. 76 -77, 80; Resp. Ex. 5).  There is a  pow er disconnect sw itch ou tside the
bu ilding .  There is a lso a  da ng er sig n posted on the bu ilding . 

Collier observed tha t the tra nsform er bu ilding door w a s secu red by a  cha in tied in a
k not tha t w a s not lock ed.  Collier opened the door a nd determ ined tha t, a lthou g h the pow er
ca bles into the tra nsform ers w ere g rou nded, the m eta l fra m es hou sing  the tra nsform ers w ere not
g rou nded.  Consequ ently, Collier issu ed Cita tion No. 3606006 for a  nonsignifica nt a nd
su bsta ntia l viola tion of section 56.12068, 30 C.F.R. ' 56.12068, tha t requ ires tra nsform er
enclosu res to be lock ed to prevent u na u thorized entry.  Collier a lso issu ed Cita tion No.
3606007 for viola tion of section 56.12025 tha t specifies tha t m eta l enclosu res conta ining
electrica l circu its m u st be g rou nded.  Collier desig na ted these viola tions a s nonsignifica nt a nd
su bsta ntia l beca u se he believed it w a s u nlik ely tha t a n em ployee wou ld enter the tra nsform er
bu ilding  w hile the circu its w ere energ ized, a nd, beca u se a  short w a s u nlik ely since the
tra nsform ers w ere sheltered from  the w ea ther.  ( Tr. 77- 78, 83- 84, 113).

W ith respect to the fa ct of occu rrence, section 56.12068 prohibits u na u thorized entry. 
Therefore, it is rea sona ble to conclu de tha t this sta nda rd requ ires lock ed tra nsform er bu ilding s.
 Thu s, the respondent's cha in, which secu red the door in a  closed u nlock ed position, cou ld not
prevent the entry of a n u na u thorized individu a l.  Consequ ently, this condition w a s properly
cited a s a  viola tion of section 56.12068.  The u ncontroverted testim ony of Collier esta blishes
tha t the tra nsform ers fra m es w ere not g rou nded a s requ ired by section 56.12025.  Consequ ently,
the record esta blishes a  viola tion of the cited sta nda rd in section 56.12025.

However, the lik elihood of inju ry a s a  resu lt of these viola tions is rem ote g iven the
rem ote loca tion of the tra nsform er bu ilding , the da ng er sig n posted on the bu ilding , the shu t- off
sw itch ou tside the bu ilding , the properly g rou nded incom ing  ca bles, a nd, the sheltered
tra nsform ers m a k ing  a  short u nlik ely.  A ccording ly, the low  g ra vity of these cita tions w a rra nts
a  civil pena lty of $25 for ea ch cita tion.

ORDER         
In view  of the a bove, Cita tion No. 4301221 IS VA CA TED .  Cita tion Nos. 4301222,

3606005, 3606006 a nd 3606007 A RE A FFIRM ED .  Consequ ently, IT IS ORDERED
tha t the respondent pa y a  tota l civil pena lty of $236 in sa tisfa ction of the fou r a ffirm ed
cita tions in this m a tter.  Pa ym ent is to be m a de to the M ine Sa fety a nd Hea lth
A dm inistra tion within 30 da ys of the da te of this decision.  Upon tim ely receipt of the $236
pa ym ent,
Dock et No. SE 94-417- M  IS DISM ISSED .    
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Jerold Feldm a n
A dm inistra tive La w  Ju d g e

Distribu tion:
John A . Bla ck , Esq., Office of the Solicitor, U. S. Depa rtm ent of La bor, 1371 Pea chtree Street,
N.E., Room  339, A tla nta , GA  30367 ( Certified M a il)
Steve Brown, Brown Brothers Sa nd Com pa ny, Hig hw a y 90, Box 82, How a rd, GA  31029
( Certified M a il)
/ rb


