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Before: Judge Feldn an

This proceed iy corcerrs a petition for assessn ent of civil pera kky filed by the Secretary
of Labor aga irst the respordent puruart to section 105 d) of the Federa I M ire Sifety ard
Hea lth A ct of 1977 (the Act), 30 USC. " 801¢et seq., (the Act). The Secretary§ petition
seeks to m pose a tota I civil pera kky of $336 for five a lleyed vioktions of n a rdatory safety
starda rds, four of which were desigruted as nonsignifia it and substarti L.

This natter was called for hearing on Jaruary 31 1995, in Bitler, Geory i, at which
tm e the respordent stipu kted that it IS a n ire operator subject to the juridiction of the A ct.
The Scretary called M ire Sfety ard Hea kh A dn instration (M SHA ) Irspectors K enneth
Pruitt ard Dore ki L. Collier. The respordent relied upon the testim ony of Grey Brown, a
partrer In the respordent con pary. The parties™posthea rirg briefs are of record.

This proceed iy involves two citations isued by irspector Pru att for a lleged guardiny
vioktions ard three citations isied by irspector Collier for a lleged electric 1 viok tions du riny
their March 22, 1994, irspection of the respordentS Jurction City M ire site. The respordent
extracts sard at ms n ire site by sprayiry a high pressure strean of water aga irst the barx of
anopen pit ausiry the sard on the barx to slough off Into a sirk hole. A pun p station
trarsports the sard by pipelire fron the sirk hole pit orto shaker screers where the ard s
separated fron waste materinl such as roots ard chy balk. The waste naterel &s ren oved by
the cha k corwveyor bek. The sard falk through the screers o a horizortal tark and s
trarsported through arother pipelire to the chssifier. The chssifier separates the sard



accordiny to grarule size. The firer ard s used for n ortar ard the coarser ard s used for
corcrete. The sand leaves the chssifier through a chute ard s trarsported by grade to either
of two corweyor stock pile belts. These belts stock pile the m ortar ard corcrete sard.

Citation No. 4301221

Durirny the March 22, 1994, irspection, Pru itt observed that the guard for the head
pu lley on the corcrete sard stack er corveyor bek was not secired inphkce. The guard had
been ren oved ard tied to the V-belt guard. The corcrete sard stack er corveyor bek s
approxm ately 134 feet lory pitched at a steep ary ke above the grourd. The head pulley s
accessed by a wakway the full leyth of the belt. The head pulley (end of the corveyor belk)
has a vertia l heght of 43 feet above the grourd. The wakway is adjacert to the belt rollers
the fu Il leyth of the bek as well as the head pullkey at the top of the bek. (See Resp. Ex J).

Asa res k of the urguarded head pulley, Pruitt issied Citation No. 4301221 for an
alleged ronsignificant ard substartie 1 vioktion of the n ardatory safety stardard In section
5614112(b), 30 CFR. " 5614112(b), whidch provies:

Guards shall be securely inphce whilke n achirery s beiny operated, except
when testing or n ak iy adjustn ents which crrot be perfom ed without ren oval
of the guard. (Eb phasis added).

Guarding i interded to prevert the Imdvertert cortact of firgers or extren ities fron
the pinch points of n ovirg nachirery. Guardirg s not intended to prevert the intertior |
cortact with m ovirg parts or to protect n a intere nce persorrel that n ust access the equ ipn ent.

Inthis regard the Con n ission has stated :

[T e n ost logic I corstruction of p guarding ] stardard s that it i ports the
corcepts of reasornble possibility of cortact ard injury, incidirg cortact

sten m iy fron wredvertert stun blirg or fa lling, n on enary irettertion, or
ordirery hun an carelessress. . . . Applyirg this test requ ires tak iy irto
corsideration a ll relevart exposire ard Injury variablkes, eg ., accessibility of the
nachire parts, work areas, irgress ard egress, work duties, ard as noted, the
vagaries of hum an corduct. Urder this approach, citations for indequate
guardirg will be resolved ona cse-by-cse basis. (B phasiks added). Thon pson
Brothers Coa l Con pary, Irc., 6 FM SHRC 2094, 2097 ( Septen ber 1984).

Corsistert w ith the Con n issionS reasoreble possibility of iedvertert cortact test In
Thon pson, the cited n ardatory stardard in section 56 14 112(b) exen pts quardiry requ iren ents
durirg mainterance.  Section 5614107(b), 30 CFR. * 5614107(b), a ko exen pts quardiny
"where the exposed n ovirg parts are at least seven feet fron wak g or work iy surfaces' as
there I No exposl re to N oviny parts.



Here, the Secretary asserts there s a vioktion of the quarding stardard because there
are ro barriers or syre pronibiatirny en ployees fron wak irg up the steep 134 foot lory
wakway to the head pulley at a vertia l heght of 43 feet above groud. However, it i
obvious that the wakway on the subject stack er corveyor depided in RespordentS BExhibit 1 B
used exclisively by persorrel n a inta iniry the head pu lley ard rollers ard that other en ployees
wou K rot ordirerily traverse the wakway. This corclusion s based upon the testm ony of
Greg Brown that the wakway is used by n a intera nce persorrel for periodic g reasiny of roller
bearirgs ard the head pulley and that such n ainterance activities can only be perfom ed when
the belkt s deereryized as such activities requ ire clim bing on the belt. (Tr. 47-48). lako
credit Brown§ testim ony that n ost en ployees are afraid "to go up there! (Tr48).

The Scretary asserts that the provision in sction 561410 7(b) exen ptirg guardiry at
focations at least seven feet fron wak irg or work ing surfaces s ipplicable to the head
pu lley because the head pullkey s within seven feet of the wakway. However, as noted above,
the wakway s used by n ainterance persorrel who n ust first deereryize the corveyor. Pr itt
corceded that if this 43 foot elevation was accessed by kdder, the head pulley wou Kl rot have
to be guarded. (Tr. 3536). Kk follows that the quardirny exen ption shou K ako apply if the
operator provides a safe wakway exclusively for n a intere nce purposes in lieu of the rstability
of a kdder. Corsequently, in view of the Thon pson decision, as well as the n a interence ard
ren oteress fron work iry area exceptions to quardiry In Part 56, B corclide that the Secretary
has failed to establish a vioktion of the cited n ardatory stardard. A ccordiry ly, Citation No.
4301221 shall be vacated.

Citation No. 4301222

The Jurction City facility has two shaker screers that were pkced In operation
approxm ately two weeks prior to Pru itt8 irspection. (Tr. 19, 49; Resp. Ex 2). The screers
are accessed by clim biry steps to a phtfom that s approxm ately four to six feet wide. The
tota | leryth of the pktfom aroind the perm eter of the screers s approxm ately 25 feet. (Tr.
52). Brown testified that it s corceivable that son eore cou K traverse the wa kway when the
screers were operatiora 1 as the wakway cou ld be used to view the screers®operation. There
wasanunlocked cabl 35 inthes above the ground In frort of the phtform steps. However,
this cable col b rot prevert son eore fron enterirng the phtfom . (Tr. 20, 33, 41, 22).

A V-bek rurs between the pu lleys ona n otor ard pu lkeys to the screers, causiry the
screers to shake to separate debris from sard. (Tr. 18-20, 55). The shaker screen pktform s
located rext to the V-belt drive. (Tr. 52-54). Pr itt observed that the V-bek drive of the
Nb. 1 shaker screenwas not guarded. Corsequently, Pru itt cited the respordent for a guardiny
vioktion of sction 5614107(a) that, In pertirent part, requ ires guardiny "to protect persors . .
. fron cortactirg n oviry parts that anause iury. Pruitt corcluded that this urjuarded
bek drive cou Kl cause pem arently dishlirg injuries sich as an putation of firgers or a hard.
(Tr. 22). Sich inuries cou d ocaur to aryore on the phtform who iredvertertly corta cted
the bek drive while observiry the operation of the shaker. (Tr. 40, 54-55). However, Pr itt
felt iIqury wasunlkely and characterized the vioktion as nornsignificant ard substartia |



because the phtfom was routirely accessed by persorrel who perfom ed n a intersa nce on a
daily basks while the screers were deereryized. (Tr. 49-50).

At the outset, I rote that rone of the ciraun starces warrarting an exen ption of the
guarding requ iren ents of the corveyor stacker head pulley in Citation No. 4301221 are presert
in Citation No. 4301222. Unlke the corveyor wa kway corstructed for the solke pu rpose of
nainterarce and located high above the ground, the shaker phktfom s easily accesible by
clim biry a few steps. M oreover, it is corstructed arourd the perm eter of the shaker screers
ard serves as anobservation deck. The uryuarded V-belt§ proxm ity to this pktfom creates
the precise hazard, ie. imdvertert cortact with the V-bek drive by ronn a inters nce persors
traversiry the phtfom , that the guarding stardard seeks to prevert. Thus, the abserce of
guardiny vioktes the cited n ardatory stardard.

Havirg corcluded that guarding was requ ired, Ban uncorwvirced by the respordent$
assertion that the able iIn frort of the steps satisfied the guardiry requ iren ent. Even if the
able was an effective n ethod of prevertiry access to the phtfom , which it was not, perin eter
guarding s not anacceptable a kerrative to site specific quardiry of m oviry parts. See, ef.,
M olire Corsun ers Con pary, 15 FM SHRC 1954 (Spten ber 1993) (A LJ); M olire Corsun ers
Con pary, 2 FM SHRC 1953 (October 1990) (A LJ); Yaplk Creek Sl & Gravel, 11
FM SHRC M 71 (August 1989) (A LJ).

lan sim ikrly urpersiaded by the resporentS cortertion that sm ikr cables barriny
access to shaker screers at other locations at its facility were rot cited durirg previous M SHA
irspections.  The Con n ission has held that prior incorsisert enforcen ent of a s fety stardard
does rot corstitute a deferse to a2 vioktion. Se US Seel M ining_Con pary, brt., 15
FM SHRC 1541, 143 (August 1993) ard cses cited therein A ry other irterrpretation wou b
provide an operator with m n unity fron the enforcen ent ard abaten ent requ iren ents of the
Act for ary hazardous cordition that was overlooked durirny a previous irspection.

Therefore, the cable does rot satisfy the guardiny requ iren ents of section 561410 7(2a)
and the respordent has preserted ro justiflable deferse to the cited vioktion. A ccordin by,
corsistert w ith the pera Ky criteri In section 110( 1) of the A ct, 30 U.SC.

" 820( ), the $50 civil peru kty proposed by the Scretary for rorsignificnt ard substartial
Citation No. 4302222 sha ll be affim ed.

Citation No. 3606005

Electria | irspector Dora Kl Collier accon panied Pru itt on the March 22, 1994,
irspection. Durirg his wrspection, Collier detern ired the n eta | fran es on the discorrect boxes
for the chak cornveyor ard for each of the two shaker screers were rot groirded. Colliers
corclusion was based on his obsenation of the pkrt side screen disconrect box that was open
ard deereryized. Collier observed a n issiy bordiny screw Wirsile the box. A bordiry screw
conrects a term ire I n ourted In the discorrect box to the fran e providiry a grourd for the
box mtself. (Tr. 62). Collier used anohn n eter to detem ire that the netal fran es of the



two other erery ized disconrect boxes were a ko rot grourded. (Tr. 6262, 99-100; Resp. Ex
3). Inaddition, Collier fourd the light switch boxes for the shaker screen tower were rot
grourded. (Tr. 69-70). Asa resu bk of his firdinys, Collier issued Citation No. 3606005 for
vioktion of sction 56 12025, 30 CFR. " 5612025, which requ ires the grourdirg of all

n eta I enclosi res encasiny electria 1 cira its.

The cited discorrect boxes ard light switches are located outdoors, n ourted on a
plywood parel approxim ately foir ard one ha If feet off the graurd. (Tr. 65 Resp. Ex 3).
The disconrect boxes are used to deereryize ard lockout cirau its when work s done on the
screers or chak corwveyor. (Tr. 63). Collier characterized the vioktion as sk nifia nt ard
substartie 1 because the abserce of ¢rou ndiny exposed en ployees, who discornrected equ ipn ent on
a daily basss, to electrocu tion.

Collier§ uncortroverted testin ony estab Iishes the ocau rrerce of the cited vioktion. The
question of whether this vioktion s signifiarnt ard substarte I n ust be resolved based on the
partict kr facts surrou rdiry the vioktion. Texasulf, Irc, 10 FM SHRC 498 (A pril 1988);
Youghiogheny & Ohio Coal Con pary, 9 FM SHRC 2007 (Decen ber 1987). Inthis irstance,
the facts support the citation was properly desyrited as synificarnt ard substarnti | for it was
reasorebly lkely, if n ininy operations contirued despite the defective grou rdiry cord itions,
that the electric shock hazard cortributed to by the vioktion wou ld resu Kk Inan inury of a
reasorebly serious reture. See Halway, Irc, 8 FM SHRC 8, 12 (Jaruary 1986); US Seel
M ining Co., Irt.,, 6 FM SHRC 1573, 1574 (July 1984); Mathies Coal Co., 6 FM SHRC 1
(Jaruary 1984); Cen ent D ivision, Natiora | Gypsun , 3 FM SHRC 822, 825 (A pril 1981).
This corclusion is based on the disconnect boxes®220 volt three phase cira itry, the outdoor
location that subjected the boxes ard switches to water ard dam press, ard, the frequency of use
of the defectively grourded boxes ard sw itches.

The Secretary initi lly proposed a civil pere lty of $136 for Citation No. 3606005
based on the respordentS n oderate degree of reglyence. The Secretary row seeks to increase
the civil pera Ity to $500 assertiry that the respordentS failire to use a licersed electrici n to
irsta Il the switches ard boxes corstitutes high reg liyence. However, the Secretary has cited ro
authority for the proposition that such irsta Ik tions are requ ired to be perfom ed by a licersed
electrickn. M oreover, the grourd wires for the power cables con iy irto the boxes ard the
grourd wires out to the starter n otors were properly irstalled. (Tr. 98-99). The faikire to
phce a bordirny screw ineich disconrect box ard the fa ik re to conrect the grourd iy wire to
the switches are attributable to ordirry reg ligence, n oderate In deyree, rather than the high
degree of reg lijence bekted ly asserted by the Scretary. Thus, the initi 1 $136 civil pera ky
for Citation No. 3606005 sha Il be affim ed.

Citation Nos. 3606006 ard 3606007

Collier wrspected the respordentS trarsforn er bu ikdirg. The bu ikirg is corstru cted
with netalwalkbard a wood floor. & is approxm ately 10 feet wide by 16 feet loy. The
builkding s located approxm ately 30 feet fron the main barye below grourd level in the pit.

(Tr. 105108). The buikdiry houses two 2300 vok cylirdria I trarsfom ers approxm ately
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three to four feet all ard two ard oneha If feet Indin eter with a netal casiny s ikr to a
water heater. (Tr. 76-77, 80; Resp. Ex. 5). There 152 power discorrect switch outside the
builkding. There s ako a daryer skyn posted on the bu ikdiry.

Collier observed that the trarsforn er bu ilkdiry door was secured by a chaintied INna
krot that was not locked. Collier opened the door ard detem ired that, a khough the power
ables irto the trarsfom ers were grourded, the n etal fran es housirg the trarsfom ers were rot
grourded. Corsequently, Collier isied Citation No. 3606006 for a ronsiy nifig nt ard
substartie 1 vioktion of sction 56 12068, 30 CFR. " 5612068, that requ ires tra rsfom er
enclaai res to be locked to prevert ureuthorized entry. Collier a ko ssued Citation No.
3606007 for viohtion of section 5612025 that specifies that n eta I enclosi res corta inirny
electria I cirai its n ust be grourded. Collier desyyreted these vioktions as nonsiy nifig nt a rd
substarti | because he believed it was unlkely that anen ployee wou bl enter the tra rsfom er
buiking while the ciral its were erery ized, ard, because a short was unlk ely sirnce the
trarsform ers were sheltered fron the weather. (Tr. 77-78, 83-84, 113).

W ith respect to the fact of ocal rrerce, section 56 12068 prohibits urauthorized entry.
Therefore, it &5 reasornble to corclude that this stardard requ ires bock ed trarsforn er bu ildirys.
Thus, the respordentS cha in, which secu red the door ina closed unlocked position, cau K ot
prevert the ertry of anurnuthorized idividua I. Corsequ ently, this condition was properly
cited as a vioktion of section 56 12068. The uncortroverted testin ony of Collier establishes
that the trarsfom ers fran es were rot grourded as requ ired by section 5612025. Corsequ ently,
the record establishes a vioktion of the cited stardard in section 56 12025.

However, the lkelihood of inury as a res k of these vioktions is ren ote ¢ iven the
ren ote location of the trarsform er bu ik iy, the daryer siyn posted on the bu ik iy, the shu t- off
swatch outside the bu ikdiry, the properly grouded incon iy ables, and, the sheltered
trarsforn ers m ak iy a short unlkely. A ccordiny ly, the low gravity of these citations warra rns
a civil pere iy of 5 for each citation.

ORDER

Inview of the above, Citation No. 4301221 ISVACATED. Citation Ncs. 4301222,
3606005, 3606006 ard 3606007 AREAFFIRMED. Corsequently, IT ISORDERED
that the respordent pay a tota I civil pere iy of 836 in satisfaction of the four affim ed
citations in this n atter. Payn ent s to be n ade to the M ire Sifety ard Hea kh
A dn inistration within 30 days of the date of this decision. Upon tin ely receipt of the 36
payn ent,

Docket No. SE94-417-M ISD IS/I ISED.



Jerokd Feldn an
Adn instrative Law Judge
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