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St atenent of the Case

This case is before ne based upon a notice of contest
filed by JimWlter Resources, Inc. (Contestant) chall enging
the i ssuance by the Secretary of Labor (Respondent) of O der

No. 3198331, pursuant to Section 107(a) of the Federal M ne
Safety and Health Act of 1977 (the Act). |In addition, Contestant
also filed a notion for expedited proceedi ng, which was received
by the Comm ssion on August 4, 1995. On August 7, 1995, in a

t el ephone conference call between the undersigned and counsel



for Contestant and Respondent, the notion to expedite was granted
and this case was schedul ed for hearing on August 22 and 23. On
August 15, 1995, Contestant filed a notion for partial summary
deci sion, and Respondent filed his response on August 17, 1995.

On August 17, 1995, in a tel ephone conference call wth counsel
for Contestant and Respondent, the notion was denied.?
Subsequently, the United M ne Wrkers of Amrerica (UMM) noved to
i nt ervene.

At the hearing, Johnny Jordan, Hulett Keith Chaney, Terry
Li ndl ey, and Kenneth Wayne Ely testified for Respondent. Ceorge
Vass, Janes Reginald Lanons, and Darvel Leon Loggains testified
for Contestant. The parties each filed a brief, via fax, on
August 25, 1995.

Fi ndi ngs of Fact and Di scussion

The basis for the denial of the notion was set forth in the
conference call, and reiterated on the record at the commencenent
of the hearing on August 21.



JimWalter Resources, Inc. (JimWalter) operates two | ongwal l
sections at its No. 4 mne. The longwall face on the section in
issue is approximately 900 feet |long. Roof support is provided
by five foot wide shields that advance forward as the face is
cut. Approximately 192 shields are placed side-by-side for the
| ength of the face. The various parts of the shields are set
forth in Respondent's Exhibit No. 1. |In normal operations, each
shield is noved forward, in sequence, by electronic controls that
are located in an adjacent shield. The m ner who operates these
controls stands under the canopy of the adjacent shield. To
advance the shield forward, pressure is released fromthe | eg
j acks whi ch causes the canopy to be | owered and the pontoon to be
raised. The entire shield is then advanced forward to the face.

Lastly, the hydraulic |leg jacks are pressurized to press the
canopy up against the roof. |If the height of the roof exceeds
the stroke “ of the |l eg jacks, additional gob is placed under and
in front of the advancing shield so as to raise the bottom of the
shield and ensure that the stroke of the jack legs will place the
canopy against the roof. In this situation, or when the base
jacks, which [ift up the pontoon of the shield when the canopy is
depressured allow ng for forward novenent, are not operating
properly, then the shield can becone mred in the gob preventing
forward novenent of the shield. Tinbers are then placed
vertically between the canopy and the base of the sheild. Wen
the canopy is lowered to touch the top of the tinber and pressure
is applied, the pontoon is raised allowi ng the shields to be
noved forward

On August 1, 1995, Kenneth Wayne Ely, an MSHA Supervi sory
M ne Safety and Health Specialist, was requested to visit the
No. 2 longwall at JimWalter's No. 4 Mne, to observe a
denonstrati on whereby tinbers were used to el evate the pontoon
of a shield in order to advance the shield. 1In the
denonstration, the tinber, placed in a vertical position between
t he canopy of the shield and the bottom of the shield, was tied
to the | eg jack.

After Ely returned to his office, between
7:00 p.m and 11:00 p.m, denn Tinney, the subdistrict manager
related to himthat he (Tinney) had conversations with mners
regardi ng the use of tinbers on the longwall to hel p advance the
shields. In a series of conversations between Tinney and Elvy,
between 7:00 p.m and 11:00 p.m, on August 1, Tinney infornmed
Ely that mners told himof the follow ng practices and hazards:

’Essentially, the stroke is the maxi num di stance that the
canopy can be set above the bottom of the shield. The stroke can
be set at different heights.



ti mber butts are used to hel p advance the shields, tinbers are
pl aced on top of butts, rocks have been known to fall off the
edge of the top of the shields, hydraulic hoses have been damaged
when tinbers were used, there have been unpl anned novenent of the
shi el ds when tinbers were used, and that nunmerous base jacks may
not be operating properly.

At approximately 11:00 p.m on August 1, Ely received a
tel ephone call froma mner conplaining of the existence of
practices constituting an i nm nent danger. Ely indicated that
the conplaining mner reported that the | ongwall jack |egs may

have serious problens, and may not be properly pressurized. It
was reported that the leg jacks were in disrepair, and that
numer ous base jacks were deficient or mssing. It was also

reported that mners using tinbers to advance the |ongwall were
hol ding tinbers with their hands whil e advanci ng the shi el ds,

t hereby placing thenselves in a hazardous area where rocks m ght
fall on them It was further reported that the practice of using
tinbers to advance the shields created unplanned novenent of the
shields. Lastly, it was reported that mners were using a
variety of blocks on top of the handrail or the pan |line.

Ely left the office at approximately 11:30 or 11:45 p.m,
and nmet with another inspector at "an eating place" (Tr. 367) on
the way to the mne to discuss the section 103(g) conplaint. He
arrived at the mne at about 1:30 a.m on August 2. Ely
indicated that it normally takes approximately an hour and ten
mnutes to drive fromthe MSHA office to the m ne

Between 3:00 a.m and 4:00 a.m, Ely interviewed six mners
on the oW shift of the No. 1 longwall section, and other
i nspectors interviewed mners on the ow shift of the No. 2
| ongwal | section. According to Ely, after reports of ten or
twelve interviews were received at 6:55 a.m, an inm nent danger
order was issued pursuant to section 107(a) of the Act.?®
Sonetime between 3:00 and 4:00 a.m, Ely asked the manager of the
longwall to no | onger use tinbers to advance the |ongwall until
the MSHA inspectors conpleted the investigation. He said that
the basis for this request was the informati on he had received
froma mner on the telephone at 11: 00 p. m on August 1,
requesting a 103(g) inspection. The imm nent danger w thdrawal
order at issue alleges the follow ng practi ce:

3The order at issue, No. 3198331, was signed by Kirby Smith,
an MSHA inspector who was not avail able at the date of the
hearing. At the hearing, it was stipulated that the issuance of
the order was a joint effort involving Smth and Ely, and that
the issue to be decided was the discretion of Ely in issuing the
order.



An unsafe work practice has been identified

during an investigation for 103(g) investigation

as a result of a mner conplaint. Testinony of
persons working on #1 and #2 | ongwal |l s reveal ed

that workers were being permtted to perform work
while in a hazardous | ocation. Wrkers were placing
tinmbers and crib bl ocks to support |ongwall shield
canopi es whil e advancing | ongwall shields. Persons
were holding tinbers and/or cribs blocks (sic) in
their hands while noving | ongwall canopies to conme
in contact wwth these tinbers and/or cribs. This
exposed persons to falling rock fromthe top and
sides of the shield and to unpl anned novenent of

the shields. D fferent persons were permtted to
install these tinbers and/or cribs blocks (sic) in a
variety of ways with little or no supervision.

The order contains the follow ng | anguage under the heading
Area or Equipnment: "[t]he practice of using tinbers and/or crib
bl ock to assist in the advancenent of the long wall shields."

The order at issue alleges the existence of an "inmm nent
danger" as per section 107(a) of the Act. Section(3)(j) of the
Act defines an imm nent danger as "... the existence of any
condition or practice in a coal or other mne which could
reasonably be expected to cause death or serious physical harm
before such condition or practice can be abated.™

In Uah Power and Light Co., 13 FMSHRC 1617 (1991), the
Comm ssion reviewed the Legislative History of this decision,
and concluded as follows: "[t]hus the hazard to be protected
agai nst by the wi thdrawal order nust be inpending so as to
require the imediate withdrawal of mners.” (13 FMSHRC, supra,
at 1621.) (Enphasis added)

The Conmm ssion rejected an interpretation of the immnent
danger provision of the Act which includes, "... any hazard that
has the potential to cause a serious accident at sone future tine

: (Utah Power and Light, supra at 1622). The Conm ssion
further explained its holding as foll ows:

To support a finding of imm nent danger, the
i nspector nust find that the hazardous condition
has a reasonable potential to cause death or
serious injury within a short period of tinme. An
i nspector, albeit acting in good faith, abuses his
di scretion in the sense of making a decision that
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is not in accordance with | aw when he orders the

i mredi ate withdrawal of m nes under section 107(a)
in the circunstances where there is not an

imm nent threat to m ners.

Ut ah Power and Light, supra at 1622. See al so, Island Creek Coal

Conpany, 15 FMSHRC 339 (March 1993); Wom ng Fuel Co.,
14 FMBHRC 1282 (August 1992).

For the reasons that follow, | find that the evidence fails
to establish that there was an i mm nent threat to m ners.

JimWalters does not have any work rules, safety rules,
gui delines, or instructions to govern the use of tinbers to
advance a longwal |l shield. Respondent presented the testinony of
three mner w tnesses who work on the |longwall and proffered the
testimony of six additional w tnesses whose testinony woul d be
cunul ative to the testinony of the mner w tnesses regarding the
use of tinbers to advance the |longwall shields. Respondent's
W t nesses, Johnny Jordan, who has been a | ongwall hel per and
shearer operator on the No. 2 longwall since 1983, Hulett Keith
Chaney, who has been a scoop operator and inside | aborer on the
No. 2 longwall since 1993, and Terry Lindley, who, as an
el ectrician and repairman, has worked on the No. 2 longwall since
1978, testified based on their observations and actions. Their
essentially uncontradi cted testinony establishes the existence of
the follow ng work practices regarding the use of tinbers* to
advance the longwall shields: tinbers were placed vertically
bet ween the bottom of the canopy and at various |ocations on the
bottom such as the relay bar, pan line, and handrail of the cable
trough; tinbers were stacked atop cribs; tinber butts were
stacked atop tinbers; tinbers were used that had been cut
unevenly, mners had to steady tinbers wth one hand while
operating with the other hand the rotary valve | ocated on the
shield in order to advance the shield, mners jamed the rotary
val ve controls with pliers, rocks, or other itens in order to
keep the valve set firmin a certain setting, mners rode the
shield that was being advanced in situations when the shield was
bei ng noved by the rotary valve, and that in placing the tinbers,
mners were |located in close proximty to pinch points and to the
pan line, which was in operation nost of the tine. Jordan,
Chaney, and Lindley testified in essence testified that they
consi dered the above practices to be unsafe. They testified that

“Timbers are oak or pine, six inches by six inches and are
sawed to the appropriate length to be placed between the
under si de of the canopy and the bottom of the shield. Tinbers
are used for roof support at other locations in the m ne.



the tinbers were reused in advancing the |longwall, and sonme of
t hem had "nushrooned” on the top and were split or cracked.
Chaney testified that on one occasion, when he was setting a
ti mber under the canopy, it kicked out fromthe top and bunped
himin the shoul der, but he did not mss any work. Lindley
testified that on one occasion he was hit on the leg by a tinber.
In addition to the hazards of tinbers kicking out and injuring
mners, the mners testified to various other hazards involved in
t he above practices, such as mners being subject to the hazard
of rocks falling off the canopies fromthe tip of the canopies or
bet ween the shields, especially when the shields are | owered
di stances nore than a few inches to accommodate the | ength of the
tinber. Also, hazards exist when a single mner nust bal ance
hi mrsel f by having one hand hold on to the tinber and another to
operate the valve | owering the canopy. As such, the mner may
not observe rocks being throwm fromthe adjacent pan |ine, or he
m ght get injured by being exposed to various pinch points upon
nmovenent of the shield. Also, should the shield nove forward in
an "unpl anned" fashion as a consequence of the practice of the
jamm ng of the rotary valves, a mner also mght be injured.

Ely indicated that he issued the i mm nent danger order
because information provided to himfromthe m ners he
interviewed on the ow shift established the foll ow ng practi ces,
whi ch had been told to himover the tel ephone by a m ner at
11: 00 p.m the previous evening: (1) mners were using tinbers
to advance the longwall and were holding the tinbers with their
hands and thus were placing thenselves in a situation where they
were exposed to falling rock; (2) the unplanned novenent of the
shields which resulted fromthis practice; and (3) the use of
bl ocks and tinbers in various position, such as on top of the
rail or on the pan line. He stated that it "was just a matter of
[ uck™ (Tr. 278) that no serious injury resulted fromthe various
practices testified to. He stated that, in his opinion, if the
practice had not been stopped imediately that there was a very
good |i kelihood of sonmeone going to get a serious injury, get
killed (sic)(Tr. 278) . He was asked what was inmm nent about the
work practices that were described to him Hi s testinony is as
fol | ows:

A Agai n, because of the variety of nethods and
ways that tinber was bei ng used, workers were
pl aci ng thenselves in an area that | thought
was a high potential for an accident to

occur .
Q When?
A | medi atel y.



Q Way is that?

A Because when we interviewed the mners that
ni ght, they described all these variety of
conditons to us, and if they had continued on
wi th those type practices, | believe that
there woul d have been a serious injury going
to occur (Tr. 279).

| find that the evidence is insufficient to establish that
there was any condition or practice which, if not abated, had a
reasonabl e potential to cause death or serious injury " .
within a short period of tinme" (Enphasis added.) (U ah Pomer and
Li ght, supra, at 1622). Neither Ely nor any other inspector
observed any condition that constituted an i mm nent danger. As
testified to by Respondent's w tnesses, various hazards were
attendant upon the various practices of using tinbers to advance
the shields. However, Ely did not articulate with specificity
the factual basis for his conclusion that the hazardous practices
created an immnent threat to the safety of mners. It mght be
inferred that due to the variety of practices involved herein,
and the frequency of their use, that there may have been a
reasonabl e |ikelihood that the various hazards created would
result in an injury or illness of a reasonably serious nature.
However, a distinction nust be nade between conditions or
practices that establish a significant and substantial violation
and those that create a i nm nent danger (Utah Power and Light,
supra, at 1622). Only the latter may properly be the subject of
a Section 107(a) w thdrawal order.

Chaney testified to having been bunped in the shoul der by a
ti mber that kicked out, and Lindley testified to having been hit
on a |l eg on one occasion by a tinber, However, it is significant
to note that according to the uncontradicted testinony of James
Regi nal d Lanons, the |ongwall manager at the No. 4 m ne, and
Darrel Leon Loggains the |longwall manager at the No. 3 m ne,
ti mbers have been used in advancing the longwall since its
i nception in 1979. There is no evidence of any serious injuries
resulting fromthese practices. Respondent offered in evidence
docunentation of 14 injuries that had occurred on | ongwall faces,
11 of which resulted fromrocks falling off of top of canopies or
bet ween shi el ds (Respondent’'s Exhibit No. 6). However, there is
no indication that any of these injuries occurred as the
consequence of the use of tinbers in advancing the face.

Hence, for all of the above reasons, | conclude that it has
not been established that Contestant's practices had a reasonabl e
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potential to cause death or serious injury within a short period
of time. | thus find that the inspectors abused their discretion
in issuing the withdrawal order at bar. ° Hence, the withdrawal
order is to be dism ssed.

ORDER
| T 1S ORDERED that Order No. 38198331 be DI SM SSED.

Avram Wi sber ger
Adm ni strative Law Judge

Di stribution:

R Stanley Mrrow, Esqg., JimWlter Resources, Inc.,
P. O Box 133, Brookwood, AL 35444 (Certified Mil)

David M Smth, Esq., J. Alan Truitt, Esq., Mynard, Cooper &
Gale, P.C, 1901 Sixth Avenue North, 2400 AntSout h-Harbert Pl aza,
Bi rm ngham AL 35203-2602 (Certified Mail)

WIlliam Lawson, Esq., Ofice of the Solicitor, U S. Departnent
of Labor, Chanbers Building, H ghpoint Ofice Center, Suite 150,
100 Centerview Drive, Birm ngham AL 35216 (Certified Mil)

Patrick K. Nakanura, Esqg., Nakamura & Quinn, Suite 300,
Landmark Center, 2100 First Avenue North, Birm ngham AL 35203
(Certified Mil)

/' m

°I'n his brief, Respondent relies on U.S. Steel Corp.,
3 FMSHRC (13) (January 1981) (Judge Broderick) and U. S. Steel
G oup, Mnesota O e Operations, 15 FMSHRC 1720 (August 1993)
(August 1993) (Judge Barbour). To the extent that these cases
are not consistent with ny decision in the instant case, | choose
not to follow them
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