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ORDER

BY THE COMMISSION:

Petitioner, Rushton Mining Company, has filed a petition

for discretionary review together with a motion to stay the
administrative law judge's decision and a motion to remand this
case to the judge for further proceedings.

Petitioner presents two issues: Whether an operator is

entitled to reimbursement from the Secretary for costs and attorney's
fees under Rule 11 of the Federal Rules of Civil Procedure and, if
so, whether the factsin this case support such reimbursement.

The administrative law judge's jurisdiction in this case ceased

with the issuance of his decision on February 20, 1987. Thus, by
operation of Commission Rule 2700.65, petitioner did not have the
opportunity to present the issue of reimbursement before the trier
of fact.

We believe that under the circumstancesit is appropriate that

the administrative law judge be given the opportunity to rule on the
issues raised in the petition.
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Accordingly, it is ordered that this case be remanded to the
administrative law judge for the purpose of developing arecord and
ruling on the issues presented in the petition for discretionary
review.
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