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Federal M ne Safety and Health Review Commi ssion (FMS. HRC)
O fice of Adm nistrative Law Judges

MAGVA COPPER COVPANY, Application for Review
APPLI CANT
Docket No. DENV 78-533-M
V.
San Manuel M|
SECRETARY OF LABOR,
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA)

AND

UNI TED STEELWORKERS OF AMERI CA,
RESPONDENTS

DECI SI ON

Appearances: N Douglas Gimwod, Esq., Twitty, Sievwight & MIIs,
Phoeni x, Arizona, for Applicant;
M chael V. Durkin, Esq., Ofice of the Solicitor, U S
Department of Labor, for Respondent NSHA

Bef or e: Admi ni strative Law Judge Lasher
|. Statenent of the Case

Applicant seeks review of Order No. 376821 dated July 26,
1978, which was issued by MSHA inspector Chester A Pasco. The
order was issued pursuant to section 104(b) of the Federal M ne
Safety and Health Act of 1977(FOOTNOTE 1) citing Applicant with failing
to abate a previously issued citation within the tinme required.
The citation, which was issued earlier on July 26, 1978, by
I nspect or Pasco, cited Applicant for refusing to pay a
representative of the mners for his participation in an
i nspection conducted on July 26, 1978. ( FOOTNOTE 2)
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The application for review which initiated this proceedi ng was
timely filed and perfected on August 14, 1978. Appli cant
chal | enges both the order and the citation which [atter docunent
i ndicates that there were two MSHA inspectors present at the mne
whose intent was to formtwo parties to expedite the inspection
and that Applicant refused to allow a second representative of
m ners to acconpany the second MSHA inspector wi thout suffering a
| oss in pay.

A hearing was held in Phoenix, Arizona, on Novenber 13,
1978, at which both parties were represented by counsel . ( FOOTNOTE 3)

I'l. Findings of Fact

The essential happenings involved in this matter are not in
substantial dispute.

Magma Copper Conpany operates a |arge copper mne and m ||
inthe vicinity of San Manuel, Arizona. MSHA, successor to MESA
i nspects these operations periodically. The mll, which includes
the crushing facility, even though it is |ocated near the mne
site (Tr. 56), has a mne identification nunber separate from
that of the mine. The mll| consists of a mne crusher, a mll
crusher, a concentrator, a nolybdenum plant, and a filter plant.
The m |l 1.D. nunber covers several buildings, sone of which are
one-quarter mle long and three stories tall.(FOOTNOTE 4)
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On July 26, 1978, inspectors Chester A Pascoe and Thonas
Al drette, authorized representatives of the Secretary, arrived
toget her at the San Manuel MII to continue an ongoi ng regul ar
"entire mne" inspection (Tr. 34-35, 55) of the m |l which had
begun the previ ous week. The inspectors drove to the site in the
same car and coordi nated their planned inspection on the way to
the site. They had been orally assigned to conduct this
i nspection by their supervisor (Tr. 55). Wien they arrived at the
mll, a conversation with conpany officials ensued in which the
i nspectors di scussed the fact that they were going to continue
the inspection and indicated that they "would |like a miners
representative to acconpany each inspector." They were advi sed
that Applicant would furnish two mners' representatives, but
that only one would suffer no I oss of of pay (Tr. 37). Mners
representatives did not acconpany the inspectors the previous
week because the unions had not furnished Applicant with a |ist
of such representatives (Tr. 37-39, 52).

I nspectors Pascoe and Aldrette selected Ernest Badia to
acconpany themon their inspection (Tr. 51, C. Exh. 1). The
i nspectors knew that a second representative woul d have been
sel ected had they requested one (Tr. 47-48), but they were al so
aware that Applicant's position was that so | ong as one
representati ve was being paid, no other representative would be
paid for the sane period of participation (Tr. 95).

After the inspectors asked that they be provided two
representatives of mners and that both representatives be paid
for the time spent assisting in the inspections (Tr. 37), Horace
Carter, Assistant Director of Safety and Industrial Hygi ene, read
thema portion of section 103(f) of the Act, which stated:
"However, only one such representative of mners who is an
enpl oyee of the Operator shall be entitled to suffer no | oss of
pay during the period of such participation under the provisions
of this subsection”™ (Tr. 95). Inspector Pascoe then issued the
citation and, subsequently, the order based on the Applicant's
refusal to pay the second representative of miners. They provide
as follows:
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Citation #376720: "A representative of mners was not given the
opportunity to acconpany an authorized representative of the
Secretary of Labor on a Safety and Health inspection. The Company
allowed a representative of mners to acconpany one NSHA

i nspector on the inspection, but refused to allow a
representative of mners the opportunity to acconpany second
[sic] MSHA inspector on the same property (same |.D. No.) wthout
suffering loss of pay. The intent was to formtwo (2) parties to
expedite the inspection.’

O der #376821: "M . Horace A Carter, Assistant
Director of Safety and Hygi ene, stated that the
Conmpany's interpretation of the Act was that they would
provi de one representative of mners for each

i nspection; therefore, they would not provide a second
representative of mners on the sane property (1.D.

No.) wi thout |oss of pay.'

The citation was issued at 11:05 a.m and it required that
abat ement be conpleted by 12:30 p.m The inspectors then went to
[ unch. After they returned, M. Carter indicated that his
position had not changed. Consequently, |nspector Pascoe issued
the order of withdrawal.

Ernest Badia, the representative of the m ners who was
provided with pay, acconpani ed Pascoe. However, a representative
of the miners with pay was not provided to Inspector Aldretti.
Pascoe and Aldretti exam ned separate parts of the mine (mll) as
pl anned and their inspections took thema distance of 7 mles
apart. The inspections took approximtely 2 hours. The inspectors
saw each ot her again when they subsequently returned to the
safety engineer's office to do their paper work. There was no
connection between the activities of the two inspectors during
the full period of their respective inspecting (Tr. 37, 40-45,
47) .

I nspect or Pascoe did not request that a second
representati ve be asked whether he desired to wal k around w t hout
pay in order to justify the order of wthdrawal because the
second representative would have to stand the | oss of a day's
wages (Tr. 61).

The regul ar inspection in question took approxi mately 6 days
(Tr. 62) off and on during the period July 19 - August 1, 1978
(Tr. 57, 58).

I1'l. D scussion

The Applicant maintains that while the Act grants
representatives of mners the right to volunteer for wal k-around
activities, it limts the nunber of representatives who shall be
paid for such activities to one. Applicant contends that it was
not in violation of section 103(f) of the Act, since it did pay
one of the two mners' representatives for participation in the
i nspecti on conducted on July 26, 1978.
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MSHA cont ends that one representative should be paid for
acconpanyi ng each inspector conducting an inspection, and, that
there is no limtation on the nunber of inspectors (Tr. 99).
MSHA' s position in this connection is nore fully set forth in
Interpretative Bulletin No. 1, issued April 1, 1978, 43 FR 17546
at 17549: (FOOTNOTE 5)

[T]here are al so occasions when there is nore than one
i nspector at a mne, such as when the mne is so large
that it is necessary to send several inspectors in
order to nost effectively or efficiently conduct

i nspection activity. Inspectors may also arrive to
conduct special "spot inspections"” at a mne where a
"regul ar inspection" of the mine is already in
progress. There are al so situations when severa

i nspectors are dispatched to a nmine at which there are
speci al safety and health probl ens needi ng concentrated
attention. Where nore than one inspector is on the mne
property at the sane tine, the inspectors frequently go
to different areas of the mne, and for all practica
pur poses, they could be inspecting different m nes.
Under such circunstances, if representatives of mners
are acconpanyi ng each inspector, one such
representati ve acconpanyi ng each inspector is protected
agai nst |l oss of pay. If, regardl ess of the nunber of

i nspectors engaged in inspection activity at a nmne

one and only one representative of mners were

prot ected agai nst | oss of pay, an anomaly woul d result
in that the decision to send several inspectors, rather
than a single inspector, to a mne would adversely

i npact the protection against |oss of pay, thereby
eroding the participation right itself. The manner in
whi ch i nspectors were assigned would thus determ ne the
scope of a statutory right.

Insofar as the precise issue in this case is concerned,
section 103(f) of the Act is not vague or anbiguous. It consists
of five sentences which are exam ned separately bel ow
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1. "Subject to regulations issued by the Secretary, a
representative of the operator and a representative authorized by
his mners shall be given an opportunity to acconpany the
Secretary or his authorized representative during the physica
i nspection of any coal or other mne made pursuant to the
provi sions of Subsection (a) for the purpose of aiding such
i nspection and to participate in the pre- or post-inspection
conferences held at the mne."

This sentence is prelimnary and of general application. It
requires that an authorized m ner representative (singular) be
gi ven the opportunity (a) to acconpany the "Secretary or his
aut hori zed representative"--not every given inspector--during the
physi cal inspection of a mne, and (b) to participate in any
conferences held before or after the inspection

The phrases "the physical inspection” and "such inspection”
refer to one inspection. The purpose of allow ng acconpani nent by
operator and miner representatives is clearly specified as
"ai ding the inspection,” not aiding the inspector. Furthernore,
the inspection referred to nust be one "nade pursuant to the
provi sions of subsection (a)." In ny decision in another case of
first inpression, Kentland-El khorn Coal Corporation v. Secretary
of Labor, Docket No. PIKE 78-399, issued sinultaneously herewth,
I have concluded that the quoted clause was intended to be
restrictive, and that during the |legislative history of the Act,
Congress clearly expressed its intent to limt acconpaninent with
no loss of pay to the regular "entire mne" inspections described
in the third sentence of section 103(a).

2. "\Were there is no authorized mner representative,
the Secretary or his authorized m ner representative
shall consult with a reasonabl e nunber of miners
concerning matters of health and safety in such mne."

This second sentence applies only where there is no
aut horized mner representative (union) at the mne. In such a
speci al situation, consultation by the Secretary, acting through
an inspector, with a reasonable nunber of miners is required.

3. "Such representative of mners(FOOINOTE 6) who is also an
enpl oyee of the operator shall suffer no | oss of pay

during the period of his participation in the

i nspecti on( FOOTNOTE 7) nade under this subsection.™
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This third sentence requires that the m ner representative,
whet her appointed by a union, or otherw se selected where there
is no union, if he is an enpl oyee, (FOOTNOTE 8) shall be paid at his
regul ar rate of pay for the period of time he participates in the
i nspecti on. (FOOTNOTE 9)

4. "To the extent that the Secretary or authorized
representative of the Secretary determ nes that nore
than one repsentative fromeach party would further aid
t he inspection, he can permt each party to have an
equal nunber of such additional representatives.”

This gives the Secretary, acting through an inspector

di scretion to allow each party nore than one representative to

acconpany himon the inspection (singular) provided the nunber is

equal
5. "However, only one such representative of mners who
is an enpl oyee of the operator shall be entitled to
suffer no loss in pay during the period of such
participation under the provisions of this subsection.”

This expressly limts the pay provision to one mner
representative/ enpl oyee per inspection regardl ess of the nunber
of inspectors conducting the inspection, and regardl ess of the
nunber of operator's and miners' representatives acconpanying
them The |language is plain and admts of no nore than one
meani ng. The word "However," clearly links this provision with
t he precedi ng sentence and both should be read together. Thus, if
the Secretary permts acconpani nent by nore than one
representative, only one is entitled to suffer no | oss of pay.

Congress could not have expressed the limtation of the
"pay" provision of 103(f) nore clearly. This is not sone
i nadvertent anbiguity which has found its way into the statute.
It is a strongly-worded clear-cut restriction constituting an
integral part of this new statutory provision first introduced
into the mne safety schene by the 1977 Act. Wil e Congress
sought to encourage mner participation in regular inspections,
it also drew a distinct |line as to how many ni ne
representative/ enpl oyees would be paid for their tinme of
participation in the inspection. Its plain meaning is that it
provi des inspection participation rights without |oss of pay to
one m ner representative/ enpl oyee per regul ar inspection--not per
i nspector. Contrary to MSHA's contention, | do not find this
reading to result in an absurdity, nor aml inclined to foll ow
MSHA's Interpretative Bulletin where it directly contradicts the
Act. | have found
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the legislative history to be of little value in deciding this
issue. In the parts thereof pointed to by the parties as support
for their positions, the Congressional source being quoted was
not directly addressing the question with which we are concer ned.
To draw i nferences favorable to one party or the other from sone
word or phrase idly dropped in the context of remarks directed to
some ot her issue or subject matter is not warranted. This,

i ndeed, is a case for applying the canon of construction of the
wag who said, when the |legislative history is doubtful, go to the
statute. March v. United States, 506 F.2d 1306, 1314 (D.C. Cr.
1974).

It is clear fromthe record that on July 26, 1978, the two
i nspectors were conducting but one regular inspection of the mne
(mll). Applicant, by agreeing to pay one mners' representative
for his participation therein was in conpliance with section
103(f) of the Act. | find nerit in the application

I'V. Concl usions of Law

VWere a single regular "entire mne" inspection is being
conduct ed pursuant to section 103(a) of the Act by two or nore
i nspectors, only one representative of mners is entitled to
participate in the inspection wthout |oss of pay even though the
group conducting the inspection is divided into two or nore
parties to simnultaneously inspect different areas of the nine

ORDER

Al'l proposed findings of fact and concl usions of |aw
submtted by the parties not expressly incorporated in this
deci sion are rejected.

The citation and order which are the subject of this
proceedi ng are vacat ed.

M chael A. Lasher Jr.
Judge
FOOTNOTES START HERE
~FOOTNOTE_ONE
1. 83 Stat. 742, 30 U.S.C. | 801 et seq., herein the Act.

~FOOTNOTE_TWD
2. Both the citation and order charge a violation of section
103(f) of the Act which provides:

"(f) Subject to regulations issued by the Secretary, a
representative of the operator and a representative authorized by
his mners shall be given an opportunity to acconpany the
Secretary or his authorized representative during the physica
i nspection of any coal or other m ne made pursuant to the
provi sions of subsection (a), for the purpose of aiding such
i nspection and to participate in pre- or post-inspection
conferences held at the mne. Were there is no authorized m ner
representative, the Secretary or his authorized representative



shall consult with a reasonabl e nunmber of mners concerning
matters of health and safety in such mne. Such representative of
m ners who is also an enpl oyee of the operator shall suffer no

| oss of pay during the period of his participation in the

i nspecti on made under this subsection. To the extent that the
Secretary or authorized representative of the Secretary

determ nes that nore than one representative fromeach party
woul d further aid the inspection, he can permt each party to
have an equal nunmber of such additional representatives. However,
only one such representative of mners who is an enpl oyee of the
operator shall be entitled to suffer no | oss of pay during the
peri od of such participation under the provisions of this
subsection. Conpliance with this subsection shall not be a
jurisdictional prerequisite to the enforcenment of any provision
of this Act."”

~FOOTNOTE_THREE

3. The United Steelworkers of America, having failed to
timely respond to the prehearing order issued October 17, 1978,
was dropped as a party at the hearing (Tr. 3-9).

~FOOTNOTE_FQOUR

4. Prior to March 9, 1978, the responsibility for regul ating
heal th and safety standards in the nmetal and nonnmetal m ning
i ndustry bel onged to the M ning Enforcenent and Safety
Admi ni stration (MESA). M ne operators were issued nine
identification nunmbers to identify the function which was being
regulated (Tr. 46, 91). In |large operations, MESA assigned
separate nunbers to parts of the operation which had an
i ntegrated function or operated in a functionally rel ated manner
(Tr. 47). | conclude that the mll and its related facilities
covered by the sane |.D. nunber are a mne as defined in section
102(b) (3) of the Act.

~FOOTNOTE_FI VE

5. This Interpretative Bulletin, which |l find to be
i nconsistent with the governing legislation, insofar as it seeks
to construe and i nplenent the Act involved, is to be
di stingui shed fromlegislative-type regul ations duly pronul gated
in conpliance with the rul emaki ng provisions of the
Adm ni strative Procedure Act. Mirton v. Ruiz, 415 U. S 199, 39
L. Ed. 2d 270, 94 S. C. 1055 (1974).

~FOOTNOTE_SI X
6. Singular.

~FOOTNOTE_SEVEN
7. Singular.

~FOOTNOTE_EI GHT
8. By inference, a miners' representative can be sel ected
who is not an enpl oyee.

~FOOTNOTE_N NE

9. Since the word "inspection" used here is not qualified by
the word "physical"” as in the first sentence, | conclude that it
i ncl udes both the physical inspection and the pre- and



post -i nspecti on conferences.



