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Federal M ne Safety and Health Review Commi ssion (FMS. HRC)
O fice of Adm nistrative Law Judges

KENTLAND- EL KHORN COAL Application for Review
CORPCORATI ON,
APPLI CANT Docket No. PIKE 78-399
V. Feds Creek No. 1 Mne

SECRETARY OF LABOR
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA)

AND
UNI TED WORKERS OF AMERI CA,
RESPONDENTS
DEC!I SI ON
Appearances: C. Lynch Christian II11, Esq., Jackson, Kelly, Holt
and O Farrell, Charleston, West Virginia, for
Appl i cant;

Leo J. MG nn, Esq., Ofice of the Solicitor, S
Department of Labor, for Respondent.

Bef or e: Admi ni strative Law Judge Lasher
|. Statenent of the Case

Applicant seeks review of Order No. 063798, dated June 23,
1978, which was issued by MSHA inspector Vernon E. Hardin. The
order was issued pursuant to section 104(b) of the Federal M ne
Safety and Health Act of 1977(FOOTNOTE 1) citing Applicant with failing
to abate a previously issued citation within the tinme required.
The citation which was issued by Inspector Hardin on June 20,
1978, cited Applicant for refusing to pay enpl oyee Dougl as
Bl ackburn, the representative of the mners, for his
participation in an electrical inspection at Applicant's
preparation plant on May 23 and May 24, 1978. ( FOOTNOTE 2)
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The Application for Review which initiated this proceedi ng was
timely filed on June 28, 1978. Applicant contends that both the
citation and order, each of which charge violations of section
103(f) of the Act, are invalid and seeks to have them
vacat ed. ( FOOTNOTE 3)

A hearing was held in Princeton, West Virginia, on Decenber
7, 1978, at which both parties were represented by counsel.(FOOINOTE 4)
I nspector Hardin testified for MSHA and Roger Bartl ey,
Applicant's safety director, testified for the Applicant.

Il Discussion and Findings of Fact

Applicant contends that it was not in violation of section
103(f) of the Act, since, on May 23 and 24, 1978, it did pay one
of two miners' representatives present for participation in an
i nspection. The facts are not in substantial dispute. According
to Inspector Hardin, two separate inspections were being
conducted on the dates
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in question: the one he was conducting was a specialized

el ectrical inspection which was not part of a regular inspection
of the m ne which was being conducted independently by a second
MSHA i nspector, Aaron Hall. The record anply reveal s that these
i nspectors did not travel together, did not coordinate their

i nspections, and were functioning separately on the dates in
guestion. According to Inspector Hardin, his electrical

i nspection was one which is required to be conducted once
annual |y by the MSHA manual , whereas the inspection conducted by
I nspector Hall was one of at |east four regular inspections
required to be conducted annually by the Secretary of every nine
inits entirety by section 103(a) of the Act. The report of his
i nspection filed by Inspector Hardin (Court Exh. 1) indicates
that it was a coal mne safety and health electrical CBA

i nspection (Tr. 42). The electrical inspection was not part of
the regul ar inspection of the entire m ne conducted by Inspector
Hal | . The evidence clearly indicates, and | conclude, that these
were two separate inspections (Tr. 16-18, 35-42, 48-53).

I nspector Hall was acconpani ed by Kenneth Smith, a slate
pi cker, who was paid for his participation in Inspector Hall's
regul ar "entire mne" inspection, which would have taken
approximately 1 nonth to conplete. Respondent admits that it
refused to pay anot her enpl oyee, Dougl as Bl ackburn, for his
participation in the 2-day electrical inspection conducted by
I nspector Hardin both at the tine the citation was i ssued and
agai n when the order of withdrawal was issued. (FOOTNOTE 5)

Applicant's argunent at the hearing that replacing Bl ackburn
and Smith with | ess experienced mners mght have an adverse
af fect on safety has been consi dered. However, it has no direct
rel evance in determning the primary | egal issue involved in this
proceedi ng and that is whether Applicant was required to pay
Bl ackburn for the tine he expended in participating in the
i nspecti on conducted by Inspector Hardin so that Blackburn would
"suffer no loss of pay during the period of such participation”
as required by the Act. Since Inspector Hardin's inspection was a
separate inspection fromlnspector Hall's, it would ordinarily be
concluded at this point that both the citation and order were
properly issued and that the relief sought by the application
shoul d be deni ed. (FOOTNOTE 6)
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Applicant, however, in its brief raised for the first tinme a
purely |l egal issue which I find dispositive of this case.
Applicant contends that the provisions of section 103(f) of the
Act granting mner representatives the right to participate in an
i nspection with pay is limted to the regular "entire m ne"
i nspecti ons conducted pursuant to section 103(a) of the Act.(FOOINOTE 7)
There is no question but that the first sentence of section
103(f) is a general section against which the remai ning sentences
must be read and it does expressly limt the types of inspections
in which the operator's and m ners' representatives have a
participation right to those "made pursuant to the provisisons of
subsection (a)." On the face of it, this is a restriction--why
el se include the quoted | anguage at all? Moreover, Congress
intent to limt wal karound rights under 103(f) is further
denonstrated by its elimnation of such rights for "any
i nspection” as previously provided in section 103(h) of the 1969
Act .

VWhat is the extent of this linmtation? Applicant places
great enphasis, and | believe properly so, on the remarks of
Congr essman Perkins, Manager of the Conmittee of Conference for
t he House of Representatives, in his report to the House. They
fol | ow

M. Speaker, before concluding ny remarks | would Iike
to address one aspect of the conference report that
seens to be sonewhat anbi guous.

Section 103(a) of the conference report provides that
aut hori zed representatives of the Secretary or the
Secretary of Health, Education, and Wl fare shall make
frequent inspections and investigations for the purpose



of (1) obtaining, utilizing, and di ssem nating information
relating to health and safety conditions, the causes of accidents
and the causes of diseases and physical inpairnents originating
in such mnes, (2) gathering information with respect to
mandatory health or safety standards, (3) determ ning whether an
i mm nent danger exists, and (4) determ ning whether there is
conpliance with the mandatory health or safety standards or wth
any citation, order, or decision issued under this title or other
requi renents of this act. The Secretary shall devel op guidelines
for additional inspections of mnes based on criteria including,
but not Iimted to, the hazards found in mnes subject to this
act, and his experience under this act and other health and
safety | aws.

In carrying out the requirements of clauses (3) and (4)
- concerning i mm nent dangers or conpliance with
standards - the Secretary shall nake inspections of
each underground coal or other mne in its entirety at
| east four tinmes a year and of each surface coal or
other mne inits entirety at |least two tinmes a year

In addition to the regul ar inspections of each mne in
its entirety as specified in section 103(a), section
103(g) (1) provides that whenever a representative of a
mner, or a mner at a mne where there is no such
representative, has reasonabl e grounds to believe that
a violation or inmmnent danger exists, such
representative or mner shall have a right to obtain an
i medi ate inspection. Further, section 103(i) provides
for additional inspections for any nmine which |iberates
excessi ve quantities of methane or other explosive
gases, or where a methane or gas ignition has resulted
in death or serious injury, or there exists sone other
especi al | y hazardous condition

Section 103(f) provides that a mner's representative
aut horized by the operator's mners shall be given an
opportunity to acconpany the inspector during the
physi cal inspection and pre- and post-inspection
conferences pursuant to the provisions of subsection
(a). Since the conference report reference is limted
to the inspections conducted pursuant to section
103(a), and not to those pursuant to section 103(g)(1)
or 103(i), the intention of the conference committee is
to assure that a representative of the miners shall be
entitled to acconpany the Federal inspector, including
pre- and post-conferences, at no | oss of pay only
during the four regular inspections of each



underground mne and two regul ar i nspections of each surface mne
inits entirety, including pre- and post-inspection conferences.

The original section 103(a) of the Federal Coal M ne
Heal th and Safety Act of 1969 provided that--

In carrying out the requirements of clauses (3) and (4)
of this subsection in each underground m ne, such
representatives shall make inspections of the entire
mne at |east four tinmes a year.

Section 103(a) of the 1969 Act did not include the new
provi si ons- -

The Secretary shall devel op guidelines for additiona

i nspections of m nes based on criteria including, but
not limted to, the hazards found in mnes subject to
the act, and his experience under this act and ot her

heal th and safety | aws.

Section 103(h) of the 1969 act provided generally
t hat - -

At the commencenent of any inspection * * * the

aut hori zed representative of the miners at the mne * *
* shall be given an opportunity to acconpany the

aut hori zed representati ve of the Secretary on such

i nspection

Since the conference report does not refer to any

i nspection, as did section 103(h) of the 1969 act, but,
rather to an inspection of any mine pursuant to
subsection (a), it is the intent of the conmttee to
require an opportunity to acconpany the inspector at no
| oss of pay only for the regul ar inspections nmandated
by subsection (a), and not for the additiona

i nspections otherwi se required or permtted by the act.
Beyond these requirenents regarding no | oss of pay, a
representative authorized by the mners shall be
entitled to acconpany inspectors during any ot her

i nspection exclusive of the responsibility for payment
by the operator.” Vol. 123, No. 174, Cong. Rec. H
11,663 (daily ed. Cctober 27, 1977); Legislative

H story, Committee Print (July, 1978), 1347, 1356-1358.
[ Enphasi s supplied.]

It could, of course, be argued that the Act is not anbi guous
and that Congressnman Perkins' remarks should be ignored since
reference to the legislative history is not warranted. Pursuing
this approach, the points of argument would seemto be that:
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1. Section 103(a)( FOOTNOTE 8) does not say "four entire mne inspections
wi || be conducted annual ly."

2. It does say--expressly inits first sentence--that the
Secretary shall make frequent inspections (entire mne or
ot herwi se) for various purposes and--expressly in the third
sentence-that at l|east four entire mne inspections annually will
be made for the purpose of determning if imrnent danger or
viol ati ons exist.

3. The 103(f) limtation to inspections nmade pursuant to
"the provisions (plural) of subsection (a)" cannot sinply ignore
the first sentence of 103(a) and confine itself to the third
sent ence.

I amunabl e to adopt the above rationale for the reason that
Congress, by tacking on to its grant of acconpani ment rights the
phrase "* * * during the physical inspection * * * pade pursuant
to * * * subsection (a)" nmust have had sonmething in mnd other
t han bl anket coverage of all inspections. This phrase becones a
nmeani ngl ess appendage if--via confinement to the general opening
sent ence
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of section 103(a)--it is construed to cover all inspections. The
only specific kind of inspection nentioned in 103(a) is the
regul ar inspection mandated in the third sentence thereof. As
categories of inspection go, the regular is the nost inportant

ki nd--of an entire mne, conducted at |east quarterly, for the
pur pose of finding violations and seeki ng out inm nent dangers.

The wi del y-quoted adnonition of Justice Miurphy in Harrison
v. Northern Trust Co., 317 U S. 476, 87 L.Ed. 407, 65 S. C. 361
(1943), is particularly applicable here. After first noting that
the court bel ow had refused to exam ne the |egislative history of
section 807 of the Revenue Act of 1932 on the ground that it was
unamnbi guous, Justice Miurphy nade this observation

But words are inexact tools at best, and for that
reason there is wisely no rule of | aw forbidding resort
to explanatory legislative history no matter how cl ear
the words may appear on superficial exam nation. * * *
So, accepting the Crcuit Court's interpretation of
II'linois aw as to the incidence of the tax, we think
it should have considered the legislative history of 0O
807 to determine in just what sense Congress used the
wor ds "payable out of'.

Simlarly, the purpose to be achieved here is to secure that
construction of the Act which gives effect to the Congressiona
pur pose. For this reason, considerable weight nust be given the
statenment of Congressman Perkins. At the outset of his remarks,
he noted that indeed there was an "anbiguity." H's
statenent --nmade on behalf of the Conmttee, not just
hinsel f--reveals that the anbiguity referred to is precisely that
wi th which we are dealing. In explaining the anbiguity, he
pointed his remarks directly to the | egal question under
di scussion, the neaning of the phrase "physical inspection * * *
made pursuant to the provisions of subsection (a)." This is not
the situation which occurs so frequently when reference to the
| egislative history is sought--where we are asked to draw
i nferences from sone indiscrimnately dropped word or phrase
uttered by a speaker focused on an issue extraneous to the one
under discussion. It is a relevant, unequivocal statement by the
Conference Committee of Congressional intent made at the nost
significant stage of the legislative process. It cannot be
i gnor ed. (FOOTNOTE 9)
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I conclude that the clearly expressed intent of Congress is to
requi re acconpaniment with no loss of pay only for the so-called
regul ar entire mne inspections mandated by subsection 103(a).
Rel ying thereon, | also find that the section 103(f) phrase
"physi cal inspection * * * made pursuant to the provisions of
subsection (a) * * *" "refers to the inspections expressly
referred to in the third sentence of section 103(a) of the Act,
that is, the regular inspections which the Secretary, in carrying
out his responsibility to determne either if an inmm nent danger
exists or if there is conpliance, must conduct of a mne inits
entirety at least four tines a year

In the instant case, a mner representative/enpl oyee was
permtted acconpani ment on the regul ar inspection of the entire
m ne conducted by Inspector Hall on May 23 and 24, 1978, wi thout
| oss of pay. | conclude that acconpani nent by a m ner
representative/ enpl oyee wi thout |oss of pay on Inspector Hardin's
el ectrical inspection on the same 2 days was not required by
section 103(f) of the Act. There is nmerit in the application

ORDER
Al'l proposed findings of fact and concl usions of |aw

submtted by the parties not expressly incorporated in this
deci sion are rejected.
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The relief sought in the application herein is GRANTED. Order
063798 dated June 23, 1978, and Citation No. 063792 dated June
20, 1978, are VACATED

M chael A. Lasher, Jr., Judge
FOOTNOTES START HERE
~FOOTNOTE_ONE
1. 30 U.S.C. 00801 et seq.

~FOOTNOTE_TWOD
2. The citation charged a violation of section 103(f) of the
Act whi ch provides:

"(f) Subject to regulations issued by the Secretary, a
representative of the operator and a representative authorized by
his mners shall be given an opportunity to acconpany the
Secretary or his authorized representative during the physica
i nspection of any coal or other mne made pursuant to the
provi sions of subsection (a), for the purpose of aiding such
i nspection and to participate in pre- or post-inspection
conferences held at the mne. Were there is no authorized m ner
representative, the Secretary or his authorized representative
shall consult with a reasonabl e nunmber of mners concerning
matters of health and safety in such mne. Such representative of
m ners who is also an enpl oyee of the operator shall suffer no
| oss of pay during the period of his participation in the
i nspecti on made under this subsection. To the extent that the
Secretary or authorized representative of the Secretary
determ nes that nore than one representative fromeach party
woul d further aid the inspection, he can permt each party to
have an equal nunmber of such additional representatives. However,
only one such representative of mners who is an enpl oyee of the
operator shall be entitled to suffer no | oss of pay during the
peri od of such participation under the provisions of this
subsection. Conpliance with this subsection shall not be a
jurisdictional prerequisite to the enforcenment of any provision
of this Act."

~FOOTNOTE_THREE

3. In paragraph 7 of the application, Applicant alleges that
on May 23 and 24, 1978, two MSHA inspectors were present at the
Feds Creek No. 1 Mne and preparation plant; that each inspector
was acconpani ed on his inspection by a representative of the
m ners; and that one of these representatives suffered no | oss of
pay as a result of his partipation in the inspection

~FOOTNOTE_FQOUR

4. The United M ne Wbrkers of Anmerica, upon notion of
applicant, was dropped as a party by ny order entered on the
record at the hearing since the UMM had not responded to ny
prehearing order and had nmade no appearance at the hearing.

~FOOTNOTE_FI VE
5. Applicant did pay Bl ackburn after the order of withdrawal
was i ssued and the order was then term nated by I nspector Hardin

No.



at 8:50 a.m on June 23, 1978.

~FOOTNOTE_SI X

6. This is a case of first inpression. | have held in
anot her matter, MSHA v. Magma Copper Conpany, Docket No. DENV
78-533-M issued simultaneously herewith, that the right of a
m ner representative/enployee to participate in an inspection
wi t hout | oss of pay granted by section 103(f) of the Act is
expressly linmted to one representative per inspection--not per
i nspect or.

~FOOTNOTE_SEVEN
7. More specifically, inits posthearing brief at page 15,
Appl i cant makes the follow ng contention

"B. Order No. 063798 was inproperly issued because
section 103(f) of the Act provides nminer representatives the
right to participate in inspections at no | oss of pay only where
the inspection is conducted pursuant to section 103(a) of the
Act. Inspector Hardin's electrical inspection was not conducted
pursuant to section 103(a).

The plain |anguage and | egislative history of section
103(f) of the Act establish that the right to participate in
i nspections at no loss of pay exists only for a limted type of
i nspection. Specifically, section 103(f) limts wal karound rights
with no loss of pay to "physical inspection[s] of any coal or
ot her m ne made pursuant to the provisions of subsection (a)" of
section 103 of the Act. Section 103(a) provides for at |east four
annual "inspections of each underground coal or other mne inits
entirety."” These four annual inspections of an entire mne are
identified in the MSHA Citation and Order Manual (A-1) by the
code letters AAA, and are distinguished therein fromall other
types of inspections.”

~FOOTNOTE_EI GHT
8. Section 103(a) provides:

"Aut hori zed representatives of the Secretary or the
Secretary of Health, Education, and Wl fare shall make frequent
i nspections and investigations in coal or other mnes each year
for the purpose of (1) obtaining, utilizing, and dissem nating
information relating to health and safety conditions, the causes
of accidents, and the causes of diseases and physical inpairnments
originating in such mnes, (2) gathering information with respect
to mandatory health or safety standards, (3) determ ning whet her
an i nm nent danger exists, and (4) determ ning whether there is
conpliance with the mandatory health or safety standards or wth
any citation, order, or decision issued under this title or othe
requirenents of this Act. In carrying out the requirenments of
this subsection, no advance notice of an inspection shall be
provided to any person, except that in carrying out the
requi renents of clauses (1) and (2) of this subsection, the
Secretary of Health, Education, and Wl fare may give advance
notice of inspections. In carrying out the requirenments of
clauses (3) and (4) of this subsection, the Secretary shall make
i nspecti ons of each underground coal or other mne inits



entirety at least four tines a year, and of each surface coal or
other mne inits entirety at least two tinmes a year. The
Secretary shall develop guidelines for additional inspections of
m nes based on criteria including, but not limted to, the
hazards found in mnes subject to this Act, and his experience
under this Act and other health and safety |aws. For the purpose
of maki ng any inspection or investigation under this Act, the
Secretary, or the Secretary of Health, Education, and Wl fare,
with respect to fulfilling his responsibilities under this Act,
or any authorized representative of the Secretary or the
Secretary of Health, Education, and Wl fare, shall have a right
of entry to, upon, or through any coal or other mne."

~FOOTNOTE_N NE

9. See also Cass v. U S., 417 U S. 72, 40 L.Ed.2d 668, 94 S
. 2167 (1974), where the Court again declined to "ignore the
clearly relevant” legislative history of a problemAct. | am
aware that the Respondent's Interpretative Bulletin, 43 F.R
17546, April 25, 1978, at page 17547, directly contradicts the
Conference Committee's indication of the types of inspections
covered. The Bulletin covers all inspections nmentioned in both
the first and third sentences of section 103(a), while the
Committee intended that only the regul ar inspections mandated by
the third be covered. Wile an agency interpretation is usually
entitled to great weight, in this instance the Respondent appears
to have | eapt the chasm between what the law is and what it ought
to be. In ny decision in MSHA v. Magma Copper Conpany, supra,
noted that the Bulletin is to be distinguished fromregul ati ons
promul gated in conpliance with the Adm nistrative Procedure Act.
In divining the Congressional intent underlying section 103(f) in
the specific respect involved here, | believe the only objective
approach is to accept the clearly relevant interpretative aid of
the legislative history rather than the construction urged by the
enf orcenent agency. Congress has antici pated the question posed
in this proceeding and answered it.



