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Federal M ne Safety and Health Review Commi ssion (FMS. HRC)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Applications for Review of

M NE SAFETY AND HEALTH Di scrim nation

ADM NI STRATI ON ( MBHA)

ON BEHALF OF: Docket Nos. PITT 78-458
DAVI D PASULA, W LLI AM KALQOZ, PITT 79-36
RALPH PALMER, JANMES COLBERT, PITT 79-35
BRYAN PLUTE, LAWRENCE CARDEN

COVPLAI NANTS Mont our No. 10 M ne
V.

CONSOLI DATI ON COAL COVPANY,
RESPONDENT

DECI SI ON

Appear ances: Eddi e Jenkins, Esq., Robert Cohen, Esq., Ofice of
the Solicitor, Department of Labor, for Conplainants;
Kennet h J. Yabl onski, Esqg., United M ne Wrkers of
America, for Conplainants;
Ant hony J. Polito, Esq., Rose, Schm dt, D xon, Hasley,
VWhyte & Hardesty, Pittsburgh, Pennsylvania, for
Respondent ;
Karl Skrypak, Esqg., Consolidation Coal Conpany,
Pi tt sburgh, Pennsylvania, for Respondent.

Bef ore: Admi nistrative Law Judge Charles C. More, Jr.

These consol i dated actions were brought by MSHA on behal f of
Davi d Pasul a and those nenbers of his working crew that were
idled on two separate occasions. David Pasula all eges
discrimnation in that he was fired and the other workers all eged
discrimnation in that they were deprived of two hal f-shifts of
wor k and paynent because of a conplaint of a safety violation
Pasul a, the continuous m ner operator, had been previously
reinstated pursuant to an order issued by Acting Chief
Admi ni strative Law Judge Broderick, but he was not actually
reinstated as a continuous mner operator. He was paid at the
rate appropriate for a continuous nmner operator, however.
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On May 31, 1978, David Pasula was on a crew working the 12
m dnight to 8 a.m shift. Wen he got to his continuous mner he
found the methane nonitor on the machine inoperative and so
informed a nechanic and his section foreman. The nechani ¢ deci ded
that an entire nodul e was necessary, and the section foreman
tel ephoned the shift foreman to see if such a nodul e was
avai |l abl e.

The shift foreman inquired and | earned that the part which
t he mechani ¢ said was necessary would not be available until the
next norning. The exact sequence of events follow ng is not
clear, but, the shift foreman was at the face area and did
request that David Pasul a operate the continuous mner wthout a
nmet hane nmonitor for a period of tinme. David Pasul a may have been
willing to operate the machine for a tine, but not as long a tine
as the shift foreman desired (until 8 a.m). There was testinony
that some Federal inspectors do not consider it a violation to
operate a conti nuous mner w thout a nmethane nonitor for short
periods of time as long as the required 20-m nute met hane checks
are made. Regardl ess of the exact conmmunications, M. Pasula did
not operate the continuous mner as requested and as a result,
his crew could not produce coal in the the 1 West section. The
assi stant master nechanic, who m ght have been able to repair the
machi ne (I say this because the next day a mechanic did repair
the machi ne in about half an hour wi thout replacing the nodule),
was in the 1 Northeast section working on a continuous m ner
whi ch had been partly buried by a roof fall

M. Pasul a and the other conplainants in his crew were sent
hone and paid for 4 hours even though they did not work quite
that long. It is the contention of these crew nmenbers that there
was other work to do in the mne which they could have been
assigned to do, and that they were sent hone after 4 hours only
because M. Pasula refused to operate the continuous m ner
wi t hout a nethane nonitor. They thus contend that they were
deprived of 4 hours of pay on May 31, 1978.

Subsequent to the crew s midnight departure fromthe 1 West
section, the chief nmechanic and other nechanics fixed the other
continuous mner in 1 Northeast section by replacing a nunber of
the gears and then extracting the mner frombeneath the rock
fall area. Wien the Pasula crew arrived for their next shift on
June 1, 1978, starting at mdnight, they were assigned to the 1
Nor t heast section where the continuous miner had been under a
roof fall during their previous shift. During the repair of that
conti nuous mner, new gears had been mxed with old gears and as
a result, the machi ne was extra noi sy because the gears did not
mesh properly. It was the testinony of all of the know edgeabl e
peopl e that addressed the subject that gear neshing noi ses of
this sort do reduce in volune as the machine is operated. Repairs
on the miner had been conpleted on the shift previous to M.
Pasul a' s and the machi ne was used in mning for several hours
during that previous shift.
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The machi ne was so noi sy, however, that the operator (who had a
hearing | oss) shut it off when the shuttle cars were not in
position to |l oad coal, whereas his usual procedure is to let the
machine idle while the shuttle cars are not in the area.

Pasul a noted the | oudness of the machi ne but nevert hel ess,
operated it for about an hour and a half before he decided he had
had enough. He stated that he had a headache, that his ears hurt
and he was nervous and that when he attenpted to conplain to the
section foreman, he found the section foreman asleep in the
di nner hole. This was |ater denied by the section foreman. | find
it unnecessary to determ ne whether the section foreman was
asl eep or not because it is clear that M. Pasula thought he was
or he would not have phoned the shift foreman directly instead of
talking first to the section foreman. No one has suggested an
ulterior notive on M. Pasula's part regarding this direct
contact with the shift foreman, and no one has suggested a reason
why he should invent the story that the section foreman was
asl eep.

M. Pasula told the shift foreman about the noise the
machi ne was maki ng, told himabout his headache, nervousness and
hurting ears and requested that a noise |level test be made on the
machi ne before he operated it further. After that conversation
the shift foreman tel ephoned the m ne manager to inquire as to
whet her they were required to make a noise level test in the
ci rcunst ances, and he was informed that the law did not require
such a test.

Subsequently, the assistant master nechanic, the shift
foreman, a nenber of the safety comittee, and the section
foreman nmet at an intersection near the face where the continuous
m ner was |ocated. At the tine, M. Pasula and his hel per were
doi ng sonme ot her work that had been assigned and were not present
when one of the nechanics started the machine so that the others
could listen to it run. Even though he had not heard the machi ne
running at the face with all motors running, the safety
conmitteeman had al ready agreed with managenent that the machine
was not too loud to operate before M. Pasula and his hel per
returned to the scene. When M. Pasul a heard this, he becanme very
upset. Harsh words were spoken and M. Pasula continued to demand
that a noise |level reading be taken on the machi ne. Managenent
refused to conply. M. Pasula then said he would not operate the
machi ne and that nobody was going to operate it.

There is sone question as to whether anybody ever asked the
hel per to run the nmachine, but it does not matter because he
woul d not have run it in any event. He so testified and it is a
general |ongstanding mne customthat when one mner will not
operate a piece of equipnment, another one will not. The section
was then shut down and the mners on that particular crew were
taken fromthe mne. All, except M. Pasula, were paid for 4
hours of work and he was paid for 3-1/2 hours, the difference
being that he had refused to run the machine and was therefore
not paid for the last half hour. At one
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poi nt during the discussions, M. Pasula said he wanted to call a
Federal inspector to take a noise level reading. He was told he
could not use any phone on mne property for that purpose. Before
| eaving the mne, M. Pasula did ask for other work, but was told
that with the m ner down and, with no production, there would not
be any ot her work.

M. Pasul a was subsequently fired and he filed a grievance
under the union contract. This resulted in an arbitration
proceedi ng before David L. Becknman, Esq., and his witten
decision in the matter was received in evidence as Consol Exhibit
No. 10. A copy of that decision was al so attached as Exhibit Ato
Respondent' s answer to the conplaint.

As to the weight that should be given to the decision of the
arbitrator by nme, the cases cited in the briefs indicate that it
is a mtter of discretion. In exercising that discretion
according to the cases, | should consider the qualifications of
the arbitrator and the type of hearing that was held. Fromthe
i nformation submtted during the trial it appears that the
arbitrator was a well-qualified attorney and that the testinony
bef ore hi mwas under oath.

M. Beckman, of course, had to rely on the evidence
presented to himand | have no idea as to what that evidence was.
I have noted sonme findings in his opinion that are inconsistent
with the evidence presented to ne and with nmy know edge of the
regul ati ons invol ved. He may have been told otherw se, but the
statenment on page 13 of the opinion to the effect that an
i nspector has no authority to shut down a machi ne because of a
noi se violation is incorrect. Wile several of the witnesses
i ndi cated their understanding that noise violations would not
result in closure, there is no question but that if a noise
violation, like any other violation, is unabated, and if the
i nspector does not consider a further extension of tine
justified, a withdrawal order will be issued. And such orders
have been issued. The inplication that noise violations are not
serious enough to close a mine is not correct. Also, it appears
that M. Beckman's reliance on the inspector who tested the noise
| evel of the machi ne may have been m splaced. The machi ne had
been running for approximately 2 hours after M. Pasula and his
crew left the mine by the tinme the noise |evel test was nade by
the inspector. The purpose of allow ng the machine to idle during
that time was to let the gears nmesh and reduce the noise |level on
the machi ne. Assunming that the idling of the nachine had the
effect that it was designed to have, i.e., reduce the noise
| evel, and despite the inspector's possible testinony before M.
Beckman and his statenment in witing which he presented to
Respondent, the machine was still too noisy for anyone to legally
operate for an 8-hour shift.

The machi ne in question was produci ng 93 decibels with only
t he punp notor running and was produci ng 103 decibels with the
punp not or
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and the conveyor running and while mning coal. The limt for an
8-hour shift is 90 decibels. It would have, therefore, been
illegal to require an operator to sit in this machine and idle
the engine for an 8-hour shift. \Wile evidence was introduced as
to how much tine, during an 8-hour shift, a mning machine is
actually cutting coal, tramm ng, idling, or off, such evidence
was i nconclusive. This is especially true since Consolidation
Coal , the proponent of the study, was of the erroneous opinion
that it was standard practice to shut the machi ne off while

awai ting a shuttle car.

| cannot imagi ne what pronpted the inspector to inply, if
not state, that a machi ne produci ng 93 deci bels could not be
involved in a violation of the standard. As previously stated, it
certainly would be a violation if one miner were to idle the
machine for 8 hours. It would clearly be a violation if any m ner
operated the machine cutting coal at 103 deci bels for an hour and
a half because that would be a violation even if the machine only
produced 102 deci bel s. (FOOTNOTE 1) The inspector did not appear before
me to explain his evaluation of the nmachine, and in the absence
of any such explanation, | will not accept his statement that the
machi ne was in conpliance with the noise standard, because that
conpl i ance obvi ously depends on how Il ong a particular mner is
exposed to either the 102 or 93 decibel levels. | therefore agree
with the contention in MBHA's reply brief that Consol Exhibit No
12 does not show that the continuous mner was in conpliance with
t he noi se standard.

Arbitrator Beckman's decision, despite differences pointed
out above, generally agrees with the facts as | have found t hem
here. Hi s decision was based on the wordi ng of the union
contract, however, and not on the |anguage of section 105(c) of
the Federal M ne Safety and Health Act of 1977. Under the union
contract, if a mner thinks that his health or safety is in
jeopardy (the wording is simlar to the description of an
i mm nent danger under the Federal law) he is entitled to have a
menber of the safety conmittee exanmi ne the situation. If
managenent and the safety conmttee nenber agree that there is no
hazard i nvol ved, then the mner is supposed to go back to work.
At least that is the way the contract was interpreted by M.
Beckman and according to Consol's reply brief filed on February
2, 1979, that decision has been affirmed. The Federal provision
states "No person shall discharge or in any manner discrimnate
against * * * g miner * * * pecause such mner * * * has filed or
made a conpl aint under or related to this Act, including a
conplaint notifying the operator or the operator's agent * * * of
an all eged danger or safety or health violation * * *." (Enphasis
added. )

Arbitrator Beckman concl udes that David Pasula was fired
because of his refusal to operate a continuous nminer and because
of his past
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record. That past record is referred to on page 14 of M.
Beckman' s deci sion and includes four itens. The first was for

i nsubordi nati on on Decenber 22, 1976, which resulted in a verba
warning. Details are not contained in the file. The second on
January 27, 1977, concerned a confrontation with a mne pay clerk
and a witten warning was issued to M. Pasula. The confrontation
i nvol ved work that M. Pasula had done and not been paid for.
think the pay clerk should have received the witten warning. The
third itemon March 22, 1977, concerned a charge of altering a
medi cal formand there was an arbitrator's decision which was

i ntroduced in evidence as Consol Exhibit No. 3. There are three
lines obliterated on page 3 of the exhibit and two |ines

obliterated on page 4. So, | nust assune that whatever was said
in these five lines, it was sonething Consol did not care to
include in the record. Whatever that material was, | do not see

how it could rehabilitate that decision in view of the evidence
that was presented at the hearing in the instant case. The

evi dence that was presented to nme indicated that M. Pasul a had
done not hing wong, but | have no idea what evidence was
presented before Arbitrator Pollock. In any event, the arbitrator
was presented with the question of whether or not M. Pasul a
altered nedical forms. Instead of deciding that question either
on the evidence or if necessary by assigning the burden of proof,
the arbitrator proceeded to strike a bal ance sonmewhere in

bet ween. He found M. Pasula sonewhat guilty, but not altogether
guilty and therefore nodified the penalty i nposed by the conpany.
Consol Exhibit No. 3 does not indicate that M. Pasula was w ong
in connection with the nedical records event. The doctor who
failed to fill out the proper fornms may have deserved a
suspensi on, but not M. Pasula. As to the fourth charge nentioned
by M. Beckman, interference with managenent, which resulted in a
3-day suspension for M. Pasula, the evidence indicates that on
that occasion there was a | abor dispute and that M. Pasula and
his fell ow workers conplied with the directions of the safety
conm tteerman. But, on June 1, 1978, when M. Pasula chose to

i gnore the advice of the safety committeenan, he was fired. |
find the entire record of M. Pasula's so-called past m sconduct,
contrived and unconvincing. | therefore, conpletely disagree with
M. Beckman's decision in this regard.

It is the position of MSHA and the union, that Consolidation
Coal Conpany's actions have shown that whenever a section is shut
down because of a safety conplaint by a miner, then the mners
will be sent home for the second half of the shift, but if it is
for sone other reason, the mners will be given other work for
the remai nder of the shift. | find that no such pattern has been
established. If, on May 31, 1978, the section had been shut down
because the continuous m ner was inoperative due to a faulty
nmet hane nonitor, the fact that the miners were sent hone, rather
than bei ng given other work to do, would not establish
discrimnation. Certainly the fact that they were paid for 4
hours of work, but not required to actually stay in the mne for
t hat 4-hour period would indicate that there was no
vi ndi ctiveness on the part of managenent.
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But, the section was not shut down because of the faulty nethane
nmonitor. It was shut down because of David Pasula's refusal to
run the machi ne without that necessary piece of equipment.
Despite his equivocation, evasiveness and nonresponsi veness, |
find that Shift Foreman Neal did try to get M. Pasula to run the
machi ne for the remai nder of the shift w thout an operable
nmet hane nonitor. On M. Pasula's refusal, the section was cl osed
and the mners were sent hone. Several mechanics, including the
assi stant master nechanic, were working on a continuous m ner
whi ch had been buried in another section, and | have no doubt
that they, or at |east the assistant master mechanic could have
fixed the nmethane nonitor in a short period of time. The fact
that there were other pieces of equipnent in the section with
di screpancies is not inportant because if it had been inportant,
M. Neal would not have asked M. Pasula to operate the machine
wi t hout the nmethane nmonitor. M. Bigley, the assistant naster
nmechani c, said he could not |eave the other section with the
mechani cs working on the partially buried continuous m ning
machi ne, because of the danger in that other section. He was
somewhat over-dramatic as though he thought that his presence
woul d sonehow keep the roof fromfalling on these other
mechani cs, but if he really thought they were in danger, and if
managenent had been interested in keeping M. Pasula's section
open, all of the nechanics could have cone over to the 1 West
section, fixed the nethane nonitor, repaired whatever
di screpanci es exi sted, and then gone back to their half-buried
continuous mner. The fact that managenent chose not to pursue
this course of action is a further factor indicating that they
were punishing M. Pasula and his crew for his refusal to operate
the continuous mner illegally for an 8-hour period.

| find that all miners working in the 1 West section on My
31, 1978, in M. Pasula's crew who were idled and unpaid for half
of that shift and who are al so Conpl ainants in these proceedi ngs,
are entitled to be paid for the second half of the shift.

As to the incident on June 1, 1978, which resulted in the
firing of M. Pasula, | have already indicated what | think of
M. Pasula's past record of disciplinary actions. Inasnuch as the
abusi ve | anguage used by M. Pasula was directed towards M.
Cushey, a fellow m ner, and not towards supervisory personnel
t hat | anguage coul d not reasonably be a part of the justification
for his discharge. This | eaves only M. Pasula's insubordination
in refusing to operate the continuous mner as a possible
justification for the action taken by the conpany. The conpany
argues that M. Pasula's refusal to allow anyone el se to operate
the conti nuous mner was a dispositive factor. It was apparently
when M. Cushey, the safety commi tteenen, suggested that M.
Fi sher operate the machine that M. Pasula said that the nachine
was down and nobody was going to operate it. But as stated
earlier, according to mne custom M. Fisher would not have
oper at ed
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the machine in any event. Al so, the conmpany seens to be taking

i nconsi stent positions regarding M. Pasula's authority. On the
one hand, the conpany says he shut down the machi ne and refused
to all ow anybody to operate it by an oral statenent, and on the
ot her hand, the company is saying that he had no authority to do
so. There was no evidence that any foreman told the mners that
M. Pasul a | acked authority to shut down the machine. On the
contrary, their actions seenmed to concede that he did have that
aut hority.

It nmust be renenbered, that when M. Pasula refused to run
the continuous mner, it was not a flat refusal. He refused to
run it until or unless a noise |level test was nmade, and he
demanded that such a test be nmade. He even inforned his superiors
that he knew how to make the test hinmself if they would provide
the apparatus. And while | have indicated earlier that the
machi ne coul d have well been produci ng enough noise to justify a
notice of violation, it does not really matter. The Act protects
a mner who is disciplined because he alleges a violation
whet her a violation exists or not. There is no doubt in my mnd
that M. Pasul a was di scharged because he was conpl ai ni ng about
t he noi sy machi ne and denmandi ng that a noise |evel test be made.
Managenent's evidence indicated to ne that it does not take noise
violations too seriously. The refusal of managenent to allow M.
Pasul a to use a phone on mine property to call in a Federa
i nspector for the purpose of taking a noise |evel test adds
not hi ng to managenent’'s attenpt to show a good faith discharge of
M. Pasul a.

I think managenment had had enough of M. Pasula and his
health or safety conplaints and decided to get rid of him The
other miners on the crew just happen to be caught up in the sanme
situation, but the fact remains that they were punished i.e.

di scri m nated agai nst, because of M. Pasula's conplaint. They
and M. Pasula are thus entitled to pay for a full shift on June
1, 1978. This ruling of course applies only to mners who are
conpl ainants in these proceedings. M. Pasula is entitled to
remain in his position as a continuous nminer operator and is
entitled to actually operate the equi pnent rather than nerely
bei ng paid as a continuous m ner operator

CORDER

It is therefore ordered that Consolidation Coal Conpany pay
to the conpl ainants herein the difference between what they were
actually paid for work on May 31, 1978, and June 1, 1978, and the
appropriate pay for working two entire shifts. It is further
ordered that M. Pasula be actually reinstated in his former job
as a continuous mner operator. This order is to be conplied with
within 30 days and the
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previously issued tenporary reinstatenment order will remain in
effect until the instant order becones a final and enforceable
order of the Federal Mne Safety and Health Revi ew Comni ssi on.

Charles C. More, Jr.
Admi ni strative Law Judge
FOOTNOTES START HERE
~FOOTNOTE_ONE
1. See 30 CFR 70.510.



