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I. Procedural Background

The al l eged violations involved in these four proceedings
were issued pursuant to, and these proceedi ngs are governed by,
the Federal Coal Mne Health and Safety Act of 1969, 30 U.S.C. 0O
801 et seq. (1970), hereinafter, the Act.(FOOINOTE 1) Pursuant to
section 301(c)(3) of the Federal Mne Safety and Health Act of
1977, (FOOTNOTE 2) proceedi ngs pending at the time such Act takes effect
shal | be continued before the
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Federal M ne Safety and Health Revi ew Comm ssion. A total of 18
al l eged violations are involved in these four dockets which wll
be taken up in the follow ng order: DENV 77-81-P, 98-P, 80-P
and DENV 78-13-P. Separate transcripts were devel oped for each
docket. Respondent filed |lengthy findings of fact and
conclusions of law in all dockets together with an acconpanyi ng
brief.

A.  Findings of Fact Relevant to Each All eged Violation

1. The inspections which resulted in issuance of the orders
and notices which are the subject of this docunent were issued
shortly after the reopening of the Stansbury Mne. As a result,
Respondent had no history of previous violations.

2. Any penalty assessnent herein will not affect
Respondent's ability to continue in business.

3. In 1975, Respondent did not produce any coal. In 1976,
total production was approximately 80,000 tons. |In 1977,
St ansbury produced approxi mately 300 tons of coal per day, or
72,000 tons per year. Respondent's present production |level is
approxi mately 1,000 tons per day. Respondent is a |large coa
operator.

4. The Stansbury Mne and Stansbury Coal Conpany are a
joint venture between |deal Basic Industries and Wnton Coa
Conpany.

5. Wth respect to all alleged violations found to have
occurred, Respondent proceeded in good faith to achieve rapid
conpliance with the safety standard cited

DOCKET NO. DENV 77-81-P
Thi s docket consists of one violation.
Notice No. 2 BM (August 11, 1976); 30 CFR 75. 316

In a notice of violation issued August 11, 1976, inspector
Bill Matekovic charged Respondent with failing to provide devices
for controlling dust at transfer, crushing and |oading points as
requi red by a CGovernnent-approved ventilati on system and net hane
and dust control plan, herein, the ventilation plan

30 CFR 75. 316 provi des:

A ventilation system and net hane and dust control plan
and revisions thereof suitable to the conditions and
the m ning systemof the coal nine and approved by the
Secretary shall be adopted by the operator and set out
in printed formon or before June 28, 1970. The plan
shall show the type and | ocati on of mechanica

ventil ation
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equi prent installed and operated in the mne, such additional or
i nproved equi prent as the Secretary may require, the quantity and
vel ocity of air reaching each working face, and such ot her
information as the Secretary may require. Such plan shall be
reviewed by the operator and the Secretary at |east every 6
nont hs.

The pertinent provision of the ventilation plan provides as
fol | ows:

In general, dust will be controlled at transfer points,
| oadi ng points and at face areas with the use of water
sprays. At the time this plan is being submtted,
however, we do not have these facilities in operation
Therefore, it cannot be determ ned how many sprays wl|l
be needed at what water pressure and volune. As m ning
operati ons commence, engineering surveys will be run on
all areas to determ ne the exact nunber of sprays
needed, their location along with working pressures and
vol unes.

There is no question but that devices for controlling dust
(sprays) were not installed at the transfer points as charged in
the notice. However, there is no specific l[imtation in the
ventilation plan with respect to the tine the surveys would be
run nor is there any provision requiring installation of the
sprays within a given period after producti on conmenced.

The ventilation plan, which was approved by MSHA s
predecessor, MESA, clearly did not require installation of
speci fic nunbers of sprays at particular |ocations, and, as urged
by Respondent in its brief, the ventilation plan nerely required
t hat Respondent nake reasonable efforts to conpl ete engi neering
studies and install what it determ ned to be necessary sprays as
m ni ng commenced.

The record indicates that for a 2-1/2-nmonth period prior to
i ssuance of the notice, coal production at the mne was on a
sporadic basis (Tr. 17); that during this period Respondent did
install sprays at the locations which were cited in the notice,
but since such were installed wi thout the benefit of engineering
studies, they were ineffective; that by August 11, 1976, the date
of the alleged violation, Respondent had conpleted two
engi neering studi es and was experinmenting with different types of
wat er pressure regulators. Although MESA s supervisory mning
engineer at the time, W P. Knepp, felt that a period of 1 nonth
fromthe comencenent of production was a sufficient time in
which to install the sprays (Tr. 54-56), the plan did not require
conmpletion within 1 nonth, or any other period for
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that matter. Furthernore, Knepp's opinion in this regard has no
support in the record (Tr. 56) and is rejected. (FOOTNOTE 3)

Fromthe record, it appears that Respondent had conpl eted
all necessary prelimnary work for the installation of the sprays
and was in the process of conpleting the engineering studies
necessary to determ ne the nunber, |ocation, pressure and vol une
of the sprays. Accordingly, | find Respondent was in conpliance
with the plan on August 11, 1976, and that the subject notice of
viol ati on shoul d be vacat ed.

DOCKET NO DENV 77-98-P

Thi s docket contains four violations which are taken up in
the order in which they appear in the transcript.

Notice No. 1 JBD (Cctober 18, 1976); 30 CFR 70.100(b)

On Cctober 18, 1976, inspector Janes B. Denning issued the
above notice (No. 6-0077), alleging that |aboratory analysis of
10 air sanples taken at Stansbury on August 31, 1976, reveal ed an
average concentration of respirable dust in excess of the
applicable limt established by 30 CFR 70.100(b), which provides:

Ef fective Decenber 20, 1972, each operator shal
continuously maintain the average concentrati on of
respirable dust in the m ne atnosphere during each
shift to which each miner in the active workings of
such mne is exposed at or below 2.0 m|ligrans of
respirabl e dust per cubic nmeter of air.

Respondent contends, and | agree, that this notice should be
vacated pursuant to the decision of the Interior Departnent's
Board of M ne Operations Appeals in Eastern Associ ated Coa
Corp., 7 IBVA 14, (1976), aff'd on reconsideration, Eastern
Associ ated Coal Corp., 7 IBMA 133 (1976). |In the Eastern cases,
the Board found that neither MESA's air sanpling techni ques nor
t he subsequent | aboratory anal ysis of such sanples screened out
particul ates larger in size that those defined as respirable dust
in the Coal Act and regul ati ons promul gated pursuant thereto.

See 30 U. S.C. 0801 at section 878(j) and 30 CFR 70.2(i). The
instant notice was issued prior to Decenber 20, 1976, i.e., the
final Eastern decision and the anal ysis



~408
techniques utilized by MESA were apparently identical to those
found insufficient to support a notice of violation in Eastern

On January 19, 1977, the Secretary of the Interior issued a
deci si on and order which stayed the effectiveness of the Board's
opinions in the Eastern cases pending his review of those cases.
On January 3, 1978, the Secretary dissolved the stay of the
Board's Eastern opinions because the Federal M ne Safety and
Health Act of 1977 ("1977 Act"), 30 U.S.C [801 et seq. (1977),
redefined "respirable dust” so as to elimnate the |egal basis
for the Board' s invalidation of MESA's respirable dust programin
the Eastern cases. Because the Secretary's stay was lifted, the
Board's decision in the Eastern cases now effectively invalidates
all notices of violation issued pursuant to 30 CFR 70. 100( b)
during the period prior to the Eastern cases when the | aboratory
anal ysis techni ques invalidated by the Board were in use. | also
note that in MSHA v. P M & B Coal Conpany, Inc., Docket No. NORT
78-13-P (June 13, 1978), Admi nistrative Law Judge Richard C
Steffey found, inter alia, that the Board had invalidated al
notices of violation issued pursuant to 30 CFR 70.100(b) as a
result of the fatal defects in the sanmpling procedures utilized
in MESA' s respirabl e dust program

In the instant case, MSHA presented no evidence with respect
to the sanpling techni ques or otherw se which woul d change or
alter the conclusions previously reached in the Eastern cases.
Al t hough counsel for MSHA cl ai med that MSHA had amassed
scientific evidence which would denonstrate that MESA s
anal ytical procedures did, in fact, discount the weight of
oversi zed particles contained in the air sanples, MHA declined
to submt any evidence in support thereof whatsoever, stating
that "because of the fact that only one dust violation is at
issue in this proceeding, ny supervisors in the Solicitor's
O fice have decided not to present the lengthy scientific
testinmony which I referred to earlier.™

On this state of the record, | amunable to find that a
vi ol ati on has been established. Accordingly, it is ordered that
t he subject notice of violation be vacated.

Noti ce No. 4 BM (January 26, 1977); 30 CFR 75. 316

The subject notice was issued by inspector Bill Matekovic on
January 26, 1977, alleging that Respondent was not in conpliance
with its ventilation plan, a violation of 30 CFR 75.316 in that
10 of the 28 water sprays used to allay dust created by the
operation of the Lee-Norse continuous m ner were not operationa
(Tr. 33-34).

The i nspector observed the continuous mner in operation for
fromd45 to 60 minutes with the 10 sprays out of operation due to
clogging fromdirt and mud. During this tine, float coal dust
was i n suspension presenting a hazard to two nminers working in
the face area (Tr.
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34). The miner operator told the inspector that he had never
seen all the sprays operating at one tinme (Tr. 36). The

i nspector testified that he cited the violation for an infraction
of the January 25, 1977, plan, which on page 3, in paragraph 2-E
required that the continuous m ner have at |east 32 sprays (Tr.
35; Exh. P-31-A). However, the operator did not receive this
particul ar plan, as approved from MSHA, until 2 or 3 days after
the alleged violation occurred (Tr. 41). At the hearing, NMSHA
conceded that since the operator on the date it was cited had not
yet received the plan approved January 25, 1977, that the
Government must rely upon the earlier plan and its provisions,
specifically paragraphs 1 and 2 of the plan discussed herei nabove
in connection with Notice No. 3 BM (Docket No. DENV 77-81-P) (Tr.
48). That plan (Exh. 24), approved May 3, 1976, has no express or
i npl i ed coverage of the continuous mner as does the January 25,
1977, plan under which Inspector Matekovic erroneously cited the
violation. The May 3, 1976, plan did not provide for a specific
nunber of sprays on the continuous miner. The inspector
testified he proceeded pursuant to the January 25, 1977 plan
Neither at the hearing or in its brief does the Governnent
explain howit can rely on the May 3, 1976 plan to establish a
violation. Nor can |I. |In these, circunstances, | amunable to
conclude that nore than the 18 sprays which were operating on
January 26, 1977, when the notice was issued were required. Such
arequirenent is not to be found either in the regulation or in
the plan on which the Government must rely. Accordingly, the

subj ect notice is ordered vacat ed.

Notice No. 1 CID (February 2, 1977)

After all the evidence had been presented at the hearing,
counsel for MSHA concluded that a violation had not been shown
and properly noved to disnmiss (Tr. 64). M/ order vacating the
subj ect notice at the hearing is affirned.

Notice No. 3 BM (April 13, 1977)

Upon MSHA's notion to dism ss made at the hearing, | ordered
t he subject notice vacated (Tr. 66) and that order is hereby
affirnmed.

DOCKET NO. DENV 77-80-P

Thi s docket is conprised of five alleged violations.
Order No. 1 HP (May 21, 1976); 30 CFR 75.1722(a) (Tr. 6-41)

30 CFR 75.1722(a) provides as foll ows:

Cears; sprockets, chains; drive, head, tail, and takeup

pul I eys; flywheels; couplings, shafts; sawbl ades; fan
inlets; and simlar exposed noving nmachine parts
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whi ch may be contacted by persons, and which may cause injury to
persons shall be guarded.

I nspect or Harvey Padgett cited Respondent for not providing
guards on the two drive pulleys and takeup pulleys on the No. 2
conveyor belt drive located in the rock tunnel. Padgett
testified that he actually saw the belt running i mediately
preceding the time he wal ked up the tunnel and observed t hat
there were no guards on the drive (Tr. 7, 8). Based on his
eval uation of scratches on the guards, Padgett was of the opinion
that the guards had never been attached or put in place (Tr. 8,
38). As further verification that the belt had been running
wi t hout the guards in place, Padgett pointed out that even though
Respondent had been m ning coal on the day in question, there was
no coal in the bins--indicating that the coal had been
transported out of the mne on the belt (Tr. 10). Padgett also
i ndi cated that Respondent's safety director, Janes Hake, nade no
mention at the time that the belt was in operation for
installation and adjustnent of the belt.

Respondent adnmits that the guards were not put up at the
time in question (Tr. 17), but maintains that the guards had been
on and off a nunber of tines (Tr. 18), presumably for adjusting
the belts and pulleys (Tr. 21, 57). The testinony of
Respondent's wi tnesses Hake and Joe Skriner, its underground
mai nt enance supervisor, insofar as it contradicts the inspector's
version of the situation he observed is rejected. Skriner
di scl ai mred actual know edge of the facts and events and Hake's
testinmony was laced with statenents indicating his | ack of
know edge or nenory. The testinony of Respondent's third
wi t ness, mne engi neer Mel Pyeatt, to the effect that he had
never seen the guards off during normal hauling operations (Tr.
34), is not probative evidence that at the specific tine and
place cited in the order the guards were up, particularly since
Pyeatt admitted he was "not sure" of the situation on the date in
question (Tr. 34).

Accordingly, | find that the violation charged did occur and
since no justification appears for the guards not having been
installed (Tr. 21), and Respondent havi ng been warned thereof
previously (Tr. 46), that the violation resulted from
Respondent' s gross negligence. The evidence with respect to
seriousness was not at all denonstrative (Tr. 9, 10), and
conclude this was only a noderately serious violation. A penalty
of $500 i s assessed.

Oder No. 2 HP (May 21, 1976); 30 CFR 75.1722(a); (Tr. 42-61)

As in the prior violation, |Inspector Padgett cited
Respondent for not providing guards on the two drive pulleys and
takeup pulleys on the No. 1 conveyor belt drive located in the
rock tunnel



~411

After observing the conditions cited in the previous order (1
HP), Inspector Padgett wal ked up the belt Iine and observed the
conditions cited in the subject order (Tr. 43). Specifically, he
observed that guards were not provided on the two |large drive
pul | eys. However, Padgett did not see the belt in operation (Tr.
45, 49), and saw no one in the area other than M. Hake, who was
acconpanyi ng himon the inspection (Tr. 44, 45). It does appear
that the manufacturer's guards whi ch acconpany the pulleys were
difficult to put up and take down (Tr. 56, 57) when repairs on
the belt drive were being made and that to abate this violation
Respondent installed a chain link fence (Tr. 57). To constitute
a violation, it is unnecessary that the belt drive actually be
observed in operation. The regulation requires sinply that the
drive "shall be guarded." Furthernore, Respondent's evidence as
to the difficulty of putting up and taking down the guards to
make repairs was in the abstract. There is no evidence that in
this instance it had actually taken the guards down to make such
repairs. Accordingly, |I find that a violation did occur, and
agai n, Respondent having received a prior warning (Tr. 46), and
t here being no explanation for the guards being down, that it
resulted from Respondent’'s gross negligence. As with the
previous violation, MSHA provided no substantive evidence with
respect to the gravity of this violation. That is, there is no
i ndication as to the nunber of miners ordinarily exposed to the
hazard, the nature or nechanics of the hazard, the type of injury
one m ght expect to result fromthe hazard, the i medi acy of any
ri sk posed, or the probabilities of injuries or fatalities
occurring as a result of the danger created by the violation,
conclude that this is but a noderately serious violation for
whi ch a penalty of $500 is appropriate.

Notice No. 1 WPK (Decenber 16, 1975); 30 CFR 77.1721 (Tr.
62- 143)

I nspector W P. Knepp issued this notice alleging a
violation of 30 CFR 75.1721(a) which provides as foll ows:

On and after the effective date of this section, each
operator of a new underground coal mne, and a mne

whi ch has been abandoned or deactivated and is to be
reopened or reactivated, shall prior to opening,
reopening or reactivating the mne notify the Coal M ne
Heal th and Safety District Manager for the district in
which the mne is |ocated of the approxi mate date of

t he proposed or actual opening of such mne

Thereafter, and as soon as practicable, the operator of
such mne shall submt all prelimnary plans in
accordance with paragraph (b) of this section to the
District Manager and the operator shall not devel op any
part of the coal bed in such m ne unless and until al
prelimnary plans have been approved by the District
Manager .
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The notice charges Respondent as foll ows:

The operator has begun devel opment of the #3 seam
(coal bed) before the followi ng prelimnary plans have
been approved; a proposed roof control plan per
75.200-5; a proposed ventilation plan and net hane and
dust control plan per 75.316-2; a proposed plan for
training and retraining per 75.160-1; a proposed pl an
for scaling abandoned areas per 75.330-1; a proposed
pl an for searching mners for snoking materials per
75.1702; a proposed plan for energency nedi ca

assi stance and energency comuni cation per 75.1713-1 &
75.1713- 2.

Enmer gency nedi cal assi stance and comuni cation plans
and snmoki ng search plan were submitted on Dec. 12,
1975; however, not yet approved. The m ne was being
prepared and devel oped with approximately 15 nmen per
shift working two shifts doing roof bolting, blasting
bottom rock and coal seam for turncut fromrock sl opes;
installing a new hoist; and building ventilation
controls. Also building tinber sets and punpi ng water.
Al so, this seam #3 was connected to a new rock sl ope
bei ng devel oped by a contractor where nucki ng,
drilling, and shooting operation where [sic] place.
Approxi mately 60,000 cfmwas | eaving rock sl ope intake
air current and entering return in #3 seam near where
men where [sic] working.

No coal was being mned and taken out of mne to date.
The #3 seam was previously the stansbury mne of the
Uni on Pacific and was abandoned in 1957. The operator
is reopening this m ne. ( FOOTNOTE 4)

By notice of term nation dated April 23, 1976, the violation
was found to have been abated because the operator "subnmitted the
required plans and the plans were approved by MESA" (Exh. P-7).

In brief, the regulation requires that the operator shal
not devel op any part of the coal bed of a new, reopened or
reactivated mne until all prelimnary plans submitted by the
operat or have been approved by the district manager
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From t he uncontradicted testimony of Inspector Knepp, it is clear
that (1) an entry had been driven for a distance of approxi mately
175 feet, (2) the entry was 20 feet wide and a | arge bl ock of
coal had been extracted fromthe No. 3 seam and (3) the seam
extracted was approximately 8 feet thick (Tr. 66, 67). | find
that this constitutes "devel opnent” of the coal bed.

Respondent contends that its rehabilitati on plan was being
foll owed, and that the plans required by section 75.1721(a),
covering such specific subjects as roof control, ventilation
nmet hane and dust control, energencies, etc., were not required to
be submitted. However, it is clear fromthe record and
Respondent adnits, that as of Decenber 16, 1975, Respondent had
not submtted its roof control and ventilation plans (Tr. 129,
130). It is also clear that Respondent had mi ned coal fromthe
No. 3 seam (Tr. 66, 67, 70, 105, 106, 112), and that it was
devel opi ng the coal bed and had gone beyond the stage properly
covered by its rehabilitation plan since it was devel oping a
"solid block"” of coal (Tr. 105) in a working face (Tr. 78-81
135, 136, 138, 140). Respondent attenpted to establish,
primarily through the testinony of Franklin D. Mnk, its genera
manager at the time of the violation, that it had been authorized
by the acting director of MESA's Western District Ofice, M J.
Tur ni pseed, to proceed under the rehabilitation plan. This
evi dence, however, is so general, vague and uncertain that
i nferences cannot reasonably be drawn fromit. Specifically, | am
unable to find on the basis of the record that MESA waived the
requi renents of 30 CFR 75.1721(a) prohibiting devel opment of "any
part of the coal bed" until all prelimnary plans had been
approved by its district manager. In finding that a violation
did occur, | also find that Respondent was guilty of but ordinary
negl i gence, since there is substantial evidence that it was
genui nely convinced that it was engaged in rehabilitation work
when it extracted coal fromthe No. 3 seam (Tr. 99-101, 140-141).
On the other hand, there is evidence that the violation was
relatively serious (Tr. 70-72, 80, 112, 113) since sone of the
potential hazards posed were roof falls and m ne expl osions.
Upon consideration of the various statutory criteria, including
good faith abatenment (Tr. 142) and the general circunstances of
this violation, a penalty of $250 is assessed.

Notice No. 1 HP (April 23, 1976); 30 CFR 75.200 (Exhs. P-8 - 12)

Prosecution of this notice of violation was abandoned by
MESA at the hearing (Tr. 144) and ny bench order vacating such
notice is affirned.

Notice No. 2 HP (April 23, 1976); 30 CFR 75.316 (Exhs. P-13 -
15)

Prosecution of this notice was abandoned by MESA at the
hearing (Tr. 144) and ny bench order vacating it is affirned.
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DOCKET NO DENV 78-13-P

Thi s docket consists of eight alleged violations contained
in three withdrawal orders.

Order No. 1 BM (August 10, 1976); Exhibit P-37; Six Alleged
Vi ol ati ons

1. 30 CFR 75.301

I nspector Bill ©Matekovic charged in this "inmm nent danger”
order that "Air reaching the working face of the No. 10 Room 5
north section where a Lee-Norse continuous mning machine was in
operation was 2400 CFM" The regul ation requires 3,000 cubic
feet of air per mnute (Tr. 10).

Respondent adnits the occurrence of this violation
(Respondent's Brief, p. 26).

No evi dence was presented with respect to negligence on the
part of Respondent in the conm ssion of this violation and | find
none.

Wth respect to seriousness, Inspector Mtekovic testified
that this violation--in conjunction with the other five alleged
violations--resulted in an imm nent danger

My t hought was, because of the poor ventilation in the
section, the line curtains, the check curtains and
travel curtains, and the ventilation devices being in
such bad repair, and the air returning fromthe bog
area, that it was possible, with the tenperature change
or baronetric change, or a roof fall in the gob area,
possi bly force out an oxygen deficiency atnosphere in
the face area causing death by oxygen defi ci ency

at nosphere.

(Tr. 18). Respondent's witness did not effectively rebut this
testinmony (Tr. 49).

| thus conclude that this violation occurred and that it was
very serious, and that it resulted from Respondent's ordi nary
negl i gence. (FOOTNOTE 5) A penalty of $250 is assessed.
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2. 30 CFR 75.302-1

Respondent al so adnmits this second violation, i.e., "that
the line brattice was term nated 24" outby the deepest
penetration of the face."

Since both the shift foreman and a section foreman were
present in the section when the violation was observed (Tr. 11),
I find that Respondent was negligent in allow ng the infraction
to occur.

For the reasons set forth in connection with the first
violation, supra, |I find this to be a serious violation. A
penalty of $250 is assessed.

3. 30 CFR 75.301

Respondent adnmits this violation, i.e., "that the quantity
of air reaching the | ast open crosscut was 6300 CFM
(Respondent's Brief, p. 26).

Respondent' s managenent shoul d have been aware of this
vi ol ati on since ventilation throughout the section was "not up to
par" and either the section foreman or area foreman shoul d have
checked the quantity of air by the tinme the violation was
observed (Tr. 12, 13).

For the reasons previously indicated, |I find this to be a
serious violation. A penalty of $250 is assessed.

4. 30 CFR 75.312

This fourth alleged violation contained in Wthdrawal O der
1 BMstates that "Air being used to ventilate the inaccessible
pillared and gob areas off the main section intake was bl eeding
back thru an old works entry into the face area,"” is denied by
Respondent .

I nspect or Matekovic testified that when he enpl oyed a snoke
tube test, the white snoke traveled into the intake entry instead
of in the opposite direction into the old gob area where it was
supposed to have gone (Tr. 13). He also indicated that the
purpose of the regulation is to prevent any "expl osive or noxious
gases that come into the intake from going the working area of
the section” (Tr. 14); that the cause of the condition was "a
curtain down" (Tr. 13, 14), and that Respondent's managenent
personnel should have been aware of the problem Wth respect to
the occurrence of this violation, | have not found the testinony
of Respondent's w tness, Pyeatt, sufficiently clear or probative,
to overcone the relatively detail ed and persuasive testinony of
t he inspector.

Accordingly, I find that this violation occurred, and was
the result of Respondent's ordinary negligence, there being no
evi dence
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to the contrary. This violation, when considered in conbination
with the other violations found to have occurred, is found to be
very serious. A penalty of $250 is assessed.

5. 30 CFR 75.507

The occurrence of the fifth alleged violation contained in
Wthdrawal Oder 1 BW that "A non-perm ssible transforner power
distribution center was |located in the return aircourse of the
roonms outby the |ast open cross-cut,” is also denied by
Respondent. Respondent contends that the transforner was not in
the return aircourse but was |ocated in a niche excavated into
the tunnel wall.

I nspect or Mat ekovi ¢ convincingly indicated that the
transformer was |located at point "E' on his sketch of the section
(Exh. P-37-A). Based thereon, | find that the nonperm ssible
transformer was located in a return aircourse, and that
Respondent' s managenent necessarily was aware of the violation
since the "niche had to be cut and the transformer %(3)5C
installed there" (Tr. 15, 43). The inspector gave the foll ow ng
reasons for his opinion that a "hazardous condition" existed:

Because of the gob area, and it was inaccessible and
hadn't been exam ned; nobody knew what was back there.
And al so because the transforner was not perm ssible.
Arcing could have taken place and coal dust, float coa
dust being transported back to the return, could have
accumul ated on the transfornmer and beconme a fire and
expl osi on hazard.

(Tr. 16).

Accordingly, I find this violation occurred, was very
serious, and resulted fromthe ordi nary negligence of
Respondent - -t here bei ng no evi dence of gross negligence on the
one hand, or evidence excul pati ng Respondent fromits failure to
properly discharge its safety responsibilities on the other. A
penalty of $250 is assessed.

6. 30 CFR 75.302

Respondent al so admits this last violation charged in O der
1BM i.e., that line brattice, check curtains and travel
curtai ns necessary to provide proper and adequate ventilation to
the face areas were not properly installed and adequately
mai nt ai ned. The inspector felt that the onshift section foreman
shoul d have di scovered the violation had he "nade his rounds
t hrough the sections™ (Tr. 18). | find this to be a very serious
vi ol ati on which resulted from Respondent's ordi nary negli gence.

A penalty of $250 is assessed.
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Order No. 2 BM (August 10, 1976); Exhibit P-40; One Alleged
Violation

In this "imrmnent danger" w thdrawal order, Inspector
Mat ekovi ¢ charged Respondent with all owi ng dangerous
accumul ations of float coal dust to accunul ate on electrica
equi prent and rock-dusted surfaces in certain belt entries and in
certain crosscuts in violation of 30 CFR 75.400, which provides:

Coal dust, including float coal dust deposited on
rock-dusted surfaces, |oose coal, and other conbustible
materials, shall be cleaned up and not be permtted to
accunul ate in active workings, or on electrical

equi prent t herein.

The i nspector was acconpani ed by Respondent’'s m ne engi neer
Mel Pyeatt, on his inspection. H's testinony that at various
pl aces the floor was black and fl oat coal dust had been all owed
to accumul ate on electrical equipnment (Tr. 56-58) is not refuted.
The only neasurenent taken by the inspector was on a transforner
where the dust was found to be from one-sixteenth to one-eighth
of an inch deep (Tr. 58). There was no evidence of recent rock
dusting. Also, it appears that the belt was operating, various
ignition sources were present, the material had accunul ated over
a period of fromthree to six shifts, 25 mners were exposed to
t he hazard, and m ne managenent shoul d have known of the
vi ol ative conditions since at the begi nning of each shift the
belts are required to be exam ned by a certified person (Tr.
57-61). The inspector observed no evidence that Respondent was
in the process of renoving the accunmul ated material (Tr. 65).
Al t hough the inspector did not test the conbustibility of the
material, he was certain it was float coal dust (Tr. 66) which is
fl ammabl e and explosive (Tr. 67). Respondent's general evidence
that it had "nore than a regul ar schedul ed progrant for cleanup
of the material was not persuasive since its witness did not know
the frequency of the alleged program (Tr. 73, 74) and, in effect,
admtted the existence of sone of the accumulations (Tr. 71-73).
On the basis of this record, | amunable to find that Respondent
had in effect at the tine a cleanup program which was effectively
m ni m zing the accumul ati on of float coal dust, much |ess
elimnating it. Thus, even under the stringent evidentiary
requi renents of Ad Ben Coal Conpany, 8 |IBMA 98 (August 17
1977), aff'd on reconsideration, 8 | BMA 196 (CQctober 26, 1977),
which is presently before the Conm ssion for review in another
matter, Marshall v. Peabody Coal Conpany (VINC 77-91), | conclude
that MSHA has established a violation. There is no testinony or
ot her evidence with respect to the seriousness of the violation
One is left to speculate as to the i nmedi acy of the hazard posed,
its nature, its mechanism and its severity. Accordingly, because
of this evidentiary lacuna, | find that the violation established
was not serious in the circunstances, and further that it
resulted fromonly ordinary negligence on the part of Respondent.
A penalty of $200 is assessed.



~418
Order No. 3 BM (August 10, 1976); Exhibit P-43; One Alleged
Violation

In this "imrmnent danger" w thdrawal order, Inspector
Mat ekovi ¢ charged that the overspeed and overwi nd controls for
the No. 3 seam hoist were not in operating condition, and that
the electrical termnals for the controls were bridged across
with a piece of wire which caused the controls to be bypassed in
violation of 30 CFR 75.1400, which provides: "Every hoist used
to transport persons at a coal mne shall be equipped with
over speed, overwi nd, and automatic stop controls.™

The inspector also charged that the hoist was used to
transport nmen and materials and that he observed nmen bei ng
transported on the hoist on slope trips, including mantrips.

The order was nodified on August 12, 1976 (Exh. P-45) to
al l ege an additional violation of another section of the cited
regul ation in that the Long-Ai rdox brake car attached to the
hoi st rope as an equi valent neans for a safety catch was
i noperable in that the batteries which supply electricity to the
magneti c brakes were not kept charged.

Respondent contends that there was no viol ation since the
hoi st was not used to transport persons--a requirenment of the
regul ation. It admits that Joe Skriner, the underground
mai nt enance foreman, had bridged out or bypassed the overspeed
control (Tr. 95, 96-99), but denies that the overw nd control was
bypassed. Respondent al so all eges that Skriner posted signs at
all hoist stations saying "No nen on the Man Trip," and that he
i nformed the hoi st operator that the hoist nmust only be used to
haul material s.

There is no question but that the inspector observed four
men, believed to be enpl oyees of Gunn Construction Company, "on
the brake car riding up the slope, pulled by the hoist" (Tr. 84,
85, 119, 124). It also appears that there was a hoisting
engi neer on duty at the time in the hoist roomwho operated the
hoi st, and that if someone at the bottom of the slope wanted to
go up the slope, a "bell" conmmunication systemwas rigged so that
t he hoi sting engi neer woul d know whether a mantrip or materi al
was to be noved up the slope (Tr. 86). The danger posed by the
violation was that if an energency occurred on a mantrip, there
woul d be no neans to stop the hoist (Tr. 87).

According to Respondent's wi tness, Skriner, he did bypass
t he overspeed control but not the overw nd (upper hoisting
l[imts) control on the hoist (Tr. 95-99). Wth respect to the
i ssue whet her the overw nd control had been bypassed, | credit
Skriner's testinony over that of the inspector (Tr. 82, 83) since
it is the nore detailed and convincing, and since Skriner was in
t he best position to know
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what had occurred. |In any event, it is clear that the overspeed
control had been bypassed, and that the additional violation
cited in the anmendnment to the notice, i.e., that the "safety
device," in this instance, a brake car, was inoperable due to a
mal functi oning battery, did occur (Tr. 10 4-108). | thus find
that in both respects, there was an infraction. Contrary to
Respondent's contention, on the basis of the record before ne, |
am unabl e to conclude that this serious violation was solely the
result of enployee di sobedience. 1In this respect, | note that

t he enpl oyees involved were not identified, nor did they testify.
Nor di d Respondent explain why the hoisting engineer permtted
the trip to occur after receiving a mantrip signal. On the other
hand, it does appear that Respondent took significant steps to
prevent the m suse of the hoist for transporting personnel. |

t hus conclude that the violation resulted frombut ordinary
negligence. A penalty of $250 is assessed.

ORDER

1. Al proposed findings of fact and concl usi ons of |aw
proposed by the parties which are inconsistent with the foregoing
are rejected.

2. Respondent is ORDERED to pay to the Secretary of Labor,
within 30 days fromthe date of issuance of this decision, the
foll owi ng penalties heretofore assessed:

DOCKET NO NOTI CE OR ORDER NO. PENALTY
DENV 77-80-P Oder 1 HP $ 500
Oder 2 HP 500
Notice 1 WPK 250
Notice 1 HP VACATED
Notice 2 HP VACATED
DENV 77-81-P Notice 2 BM VACATED
DENV 77-98-P Notice 1 JBD VACATED
Notice 4 BM VACATED
Notice 1 CID VACATED
Notice 3 BM VACATED
DENV 78-13-P O der 1 BM 1, 500

(six separate violations)
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Order 2 BM 200
Order 3 BM 250
Tot al $3, 200

M chael A. Lasher, Jr.
Judge
AAAAAAAAAAAAAAAAAAAAAAAAA
FOOTNOTES START HERE
~FOOTNOTE_ONE
1 Section 109(a)(1) states in pertinent part as follows:

"The operator of a coal mine in which a violation
occurs of a mandatory health or safety standard or who viol ates
any other provision of this Act, except the provisions of Title
4, shall be assessed a civil penalty by the Secretary under
par agraph (3) of this subsection which penalty shall not be nore
t han $10, 000 for each such violation. Each occurrence of a
violation of a mandatory health or safety standard may constitute
a separate offense.”

~FOOTNOTE_TWD
2. 83 Stat. 742, 30 U S . C. 0801 et seq.

~FOOTNOTE_THREE

3. The safety standard sought to be enforced is, to begin
with, arrived at vicariously through the ventilation plan
Zei gl er Coal Company, 4 IBMA 30 (1975). Inadequacies in the plan
itself should not be curable by opinion testinony rendered | ong
after the fact. Furthernore, the plan could have been reeval uat ed
by MESA at any tinme and revised (Tr. 55, 56).

~FOOTNOTE_FQOUR

4. By virtue of a subsequent nodification, the |ast paragraph
of the notice was anmended (Exh. P-5) to indicate that "coal was
being mned in that an entry was driven approxi mately 175 feet
for a future belt installation by drilling and bl asting nethod.
The coal was then hauled to the surface along with the nuck from
t he sl ope sinking projects.”

~FOOTNOTE_FI VE

5. In determning the degree of negligence attributable to
the operator, reference is nade to the general tort principa
that the unexcused violation of a Governnental safety regul ation
(or statute and ordi nance designed to provide for the health and
safety of others) is negligence per se. See Gatenby v. Altoona
Avi ation Corp., 407 F.2d 443 (3rd Gr. 1968); Mles v. Ryan, 338
F. Supp. 1065 (1972), aff'd 484 F.2d 1255 (3rd Gr. 1973); 57 Am
Jur. 2nd, NEGLI GENCE, [234-242 (1971).



