CCASE:

SCL (MSHA) V. FREEMAN UNI TED COAL M NI NG
DDATE:

19790531

TTEXT:



~454
Federal M ne Safety and Health Review Commi ssion (FMS. HRC)
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Appearances: Leo J. MG nn, Esq., and Sidney Salkin, Esqg., Ofice
of the Solicitor, Department of Labor, for
Petiti oner
Harry M Coven, Esq., Gould & Ratner, Chicago, Illinois,
for Respondent

Bef ore: Judge Cook
I. Procedural Background

On June 7, 1978, a petition was filed by the Mne Safety and
Heal th Administration (MSHA) for the assessnment of civil
penal ti es agai nst Freeman United Coal M ning Conpany for alleged
viol ations of 30 CFR 75.601 and 30 CFR 75.604. This petition was
filed pursuant to section 110(a) of the Federal M ne Safety and
Heal th Act of 1977, 30 U.S.C. [0820(a) (1977 Act). An answer to
the petition was filed on June 19, 1978.

On June 26, 1978, MSHA filed a nmotion for production of
docunents, and the notion was granted by an order dated July 7,
1978.

Noti ce of hearing was given on July 14, 1978. The hearing
was held on Septenber 26, and Septenber 27, 1978, in Chicago,
[Ilinois. Representatives of both parties were present and
partici pated.

At the hearing on Septenber 26, 1978, the parties submtted
a proposed settlenent agreenent as to the alleged violation of 30
CFR 75.601. Stipulations were entered into as to both the
history of violations and the annual tonnage produced at the
Oient No. 6 Mne and the annual tonnage produced by the Freenman
United Coal M ning Conpany. An order approving the proposed
settlenment is included in this decision.
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VWhen the hearing opened on Septenber 26, 1978, settlenment
proposal s were subnmitted in the follow ng additional cases
i nvol ving the same parties: Docket Nos. VINC 78-392-P, 78-393-P
78-396-P, 78-397-P. Settlenent proposals were not subnmitted in
the foll owi ng conpani on cases: VINC 78-49-P and 78-395-P. It
was proposed that the record be consolidated as to all cases, but
t he Respondent preferred to nmaintain separate transcripts of the
proceedi ngs i n Docket Nos. VINC 78-49-P, 78-395-P, and the
remai ni ng contested withdrawal order in the present case, VINC
78-394-P. The record of the Septenber 26, 1978, settlenent
negoti ati ons was consolidated with the separate records of the
remai ni ng conpani on cases.

The hearing on the alleged violation of 30 CFR 75. 604 was
hel d on Septenber 27, 1978. A schedule for the subm ssion of
post - hearing briefs was agreed upon at the conclusion of the
hearing, but a delay in the receipt of transcripts and ot her
probl ens experienced by counsel forced a revision of the briefing
schedul es. Under the revised schedule, briefs were due on or
bef ore February 22, 1979, and reply briefs were due on or before
March 3, 1979. Freenman filed its post-hearing brief on February
22, 1979. MsSHA filed no post hearing brief. No reply briefs were
filed.

I1. Violations Charged
Order No. 6-0172 (1 LDC), Cctober 29, 1976, 30 CFR 75.604
Order No. 6-7016, Decenber 29, 1976, 30 CFR 75.601

I11: Evidence Contained in the Record

A Stipulations

Stipulations were entered into by the parties on Septenber
26, 1978, and are set forth in the findings of fact, infra.

B. Wtnesses

MBHA called as its witness Lonnie C. Connor, an NMSHA
i nspect or.

Freeman called as its witnesses Thonas Steven Bubanovich, a
staff industrial engineer enployed by Freeman; and Francis E
Harmon, Freeman's chief electrical engineer

C. Exhibits

1. WMBHA introduced the follow ng exhibits into evidence:

(a) M1is a copy of Order No. 6-0172 (1 LDC), Cctober
29, 1976, 30 CFR 75.604.

(b) M2is atermnation of M1



~456

(c)

2.

3.

M3 is a drawi ng produced at the hearing by Lonnie C
Connor .

Freeman introduced the followi ng exhibit into evidence:

(a) 0-1is a drawi ng produced by Thomas Steven
Bubanovi ch.

The following exhibits were received into evidence

during the Septenber 26, 1978, settlenment proceedi ngs:

(a) Exhibit 3 is a conmputer printout listing the
history of violations at the Oient No. 6 Mne. (This
exhibit is filed in Docket No. VINC 78-49-P)

(b) Exhibit 8is aletter fromMESA to the Respondent
concerning the order issued on Decenber 29, 1976.

(c) Exhibit 9 is a copy of an inspector's statenent
pertaining to the order issued on Decenber 29, 1976.

I V. | ssues

Two
penal ty:

basic i ssues are involved in the assessnent of a civil
(1) did a violation of the Act occur, and (2) what

anmount shoul d be assessed as a penalty if a violation is found to
have occurred? 1In determ ning the anpunt of civil penalty that
shoul d be assessed for a violation, the law requires that six
factors be considered: (1) history of previous violations; (2)
appropriateness of the penalty to the size of the operator's

busi ness;
t he penal
(5) gravi

(3) whether the operator was negligent; (4) effect of
ty on the operator's ability to continue in business;
ty of the violation; and (6) the operator’'s good faith

in attenpting rapid abatenent of the violation

V. pinion and Fi ndings of Fact

A Stipulations

Dur i

ng the settl enent proceedi ngs on Septenber 26, 1978, the

parties entered into the follow ng stipulations:

(1)

The Orient No. 6 Mne produces approxi mately 1,159, 797

tons of coal per year (Tr. 5, 11-Septenber 26, 1978).

(2)

The Freeman United Coal M ning Company produces

approxi mately 6,221,752 tons of coal per year (Tr. 5,
11- Sept enber 26, 1978).
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B. COccurrence of violation: Oder No. 6-0172 (1 LDC), Cctober
29, 1976, 30 CFR 75.604.

MSHA i nspector Lonnie C. Connorl conducted a regul ar
heal th and safety inspection at Respondent's Orient No. 6 M ne on
Cct ober 29, 1976 (Tr. 5-6). He issued the subject w thdrawal
order at 9:20 a.m (Exh. M1, Tr. 5), citing the Respondent for a
violation of 30 CFR 75.604.2 The inspector observed a
defective permanent splice in the trailing cable of the
conti nuous mning machine |located in the Second Main, East
section (Exh. M1, Tr. 6). According to the inspector, the
manuf acturer's instructions were not followed during the
installation of a cable splice kit, causing the splice to split
open and expose bare electrical conductors (Exh. M1, Tr. 6, 8
11). The inspector described the opening as "quite |arge,”
approximately 5 or 6 inches (Tr. 11). The conductors were
descri bed as bare for approximately 2 or 3 inches (Tr. 11). The
cable nornmally carries approximately 440 volts AC (Tr. 7, 83).
The cabl e contai ned three phase conductors, or electrica
conductors, three ground conductors and a ground check conduct or
(Tr. 52, 55, Exh. 0-1). The phase conductors were four aught in
size, while the ground conductors were considerably smaller (Tr.
52).

Many splice kits are available on the market (Tr. 23, 32).
The kit used in the present case required the installation of a
"spider," or torpedo (Tr. 53-55), and an outer jacket. A spider
is a holding device approximately 11 inches in length (Exh. 0-1),
used to separate the conductors inside the cable, preventing them
from maki ng contact with each other (Tr. 8, 34). It is made of
thin material (Tr. 45). It is simlar in appearance to the
revol ving cylinder of a pistol (Tr. 29), with cylindrica
openings to hold the conductors (Tr. 55, 56, Exh. 0-1). A slit
running the entire length of the spider is |located atop each
cylindrical opening on the circunference for the insertion of the
conductors (Tr. 65, 66). The heavy outer jacket is placed
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around the insulated conductors (Tr. 10) for additiona
insulation (Tr. 9). It contains a sleeve which encircles the
splice and bonds to the outer jacket of the trailing cable,
produci ng a noi sture proof barrier (Tr. 10, 14). The splice kit
includes a plastic ribbing to hold the sleeve open to facilitate
work on the mechanical part of the splice (Tr. 15). \Wen the
ribbing is renoved, the sleeve shrinks formng a fused bond

bet ween the jacket and the splice (Tr. 15, 69). After it
contracts, the edges are sealed with a type of rubber cenent
provi ded by the manufacturer (Tr. 15, 69).

The ground conductors did not have separate insulation (Tr.
52, 54). Each phase conductor is separately insulated by a
rubber-type coating applied by the cable manufacturer (Tr. 52,
54).

M. Bubanovi ch, the Respondent's staff industrial engineer
was summoned to the mine shortly after the order was issued (Tr.
51). A tw to three foot section of the cable had been brought
to the surface by the tine of his arrival. He dissected the
splice and identified the exposed conductor as a ground conduct or
(Tr. 52, 53). He testified that approximtely an inch-and-a-half
of the conductor was exposed (Tr. 53). He was able to | ook
through the fissure and see the phase conductors, although they
were internally insulated by manufacturer applied insulation (Tr.
53).

Al witnesses agreed as to the cause of the defective splice
and as to the extent of the defect. The splice was nmechanically
strong (Tr. 29, 54) and correct except for the msapplication of
the outer jacket (Tr. 15, 53, 54). The repairman had attenpted
to renmove the plastic ribbing, or shrinking material, in an
i mproper fashion. When he attenpted to pull the ribbing out the
wrong way, the sleeve started to contract on one end rendering
i npossi bl e the removal of the plastic ribbing (Tr. 15, 53).
Instead of renoving the outer jacket or sleeve and reapplying it
correctly, the repairman left the plastic ribbing on the sleeve
and attentped to use plastic tape to hold the sl eeve together
(Tr. 15, 51-52). According to Inspector Connor, only a smal
amount of tape had been used. The tape had worn through and the
ri bbing was protruding fromthe worn and damaged pl aces in the
splice (Tr. 16).

The floor was danp and, in fact, the operator was required
to sprinkle working section roads to keep themdanmp (Tr. 16).

I find the evidence sufficient to establish a violation of
30 CFR 75.604. 30 CFR 75.604(b) requires permanent splices in
trailing cables to be effectively insulated and sealed so as to
exclude noisture. The outer jacket was split due to inproper
splicing, and the defective splice would have permtted the entry
of noisture into the cable (Tr. 14, 15, 16). The cylindrica
spider contained in the splice kit contained slits around its
circunference for the insertion of the ground and phase
conductors (Tr. 65, 66). The slits often
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remain partially open after insertion of the conductors (Tr.
43-45, 66). The split in the outer jacket could have enabl ed
nmoi sture not only to penetrate bel ow the outer jacket, but also
to reach the portion of the bare ground conductors protrudi ng
above the slit. The fissure in the defectively applied outer
jacket thus prevented the trailing cable splice from being
effectively sealed and insulated so as to excl ude noi sture.

30 CFR 75.605(c) requires permanent splices in trailing
cables to be vul canized or otherwise treated with suitable
materials to provide flame-resistant qualities and good bondi ng
to the outer jacket. The splice was not vulcanized (Tr. 14).

Vul cani zing is the physical, hand-chem cal process of bonding two
objects together (Tr. 58). Both Inspector Connor and M.
Bubanovi ch testified that the splice did not have good bonding to
the outer jacket (Tr. 14, 61). Good bonding exists where the
outer jacket of the splice and the outer jacket of the trailing
cable are fused together by a glue-type substance (Tr. 14-15).

In the presence case there was no fusion between the cable jacket
and the splice jacket (Tr. 15). The lack of good bondi ng was
attributable to the inproper application of the outer jacket and
t he subsequent attenpt to remedy the defect with plastic
electrical -type tape (Tr. 15, 16).

| therefore conclude that MSHA has established a violation
of 30 CFR 75.605 by a preponderance of the evidence.

C. Gavity of the Violation

The split in the cable splice exposed 1-1/2 to 3 inches of
bare ground conductor (Tr. 11, 52, 74). The cable was attached
to a 440 volt AC transformer (Tr. 7, 83). The cable was |lying on
the mne floor, with the defective splice approximtely 100 to
150 feet fromthe mning machine (Tr. 8). The nmachi ne was not
energi zed when the order was issued, (Tr. 16), and equi pnent was
not running over the cable (Tr. 17). No nethane was present, and
the ventilati on was adequate (Tr. 31).

The inspector considered the violation serious because the
splice would not exclude nmoisture. The floor was danp, and, in
fact, the operator was required to periodically sprinkle the
roads on the working section to keep themdanp. Misture in the
splice, coupled with the possibility of contact with bare wires,
coul d have caused a person to receive an electrical shock when
pi cking up or stepping on the splice (Tr. 16). Al though the
i nspector admitted a lack of electrical expertise (Tr. 24, 26),
he testified that a short circuit, caused by water touching the
defective splice, would have kicked out a circuit breaker at the
transformer, stopping the flow of electric current (Tr. 46). A
short circuit would not have caused injury to any person if the
breaker had kicked out (Tr. 46-47).
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The Respondent's wi tnesses possessed expert training in
el ectrical engineering. M. Thomas Steven Bubanovich, the
Respondent's staff industrial engineer, had taken sone electrica
engi neering courses in obtaining a degree in industrial
technology (Tr. 58-59). M. Francis E. Harnon, the Respondent's
chief electrical engineer, had an el ectrical engineering
background (Tr. 73). Both witnesses testified that only a
m ni mal hazard was associated with the defective splice (Tr. 56
57, 77, 79, 84, 88, 89, 90-91).

According to M. Bubanovich, the exposed ground | ead
presented no hazard (Tr. 56). He testified that touching an
exposed ground | ead would not result in injury (Tr. 57).

However, he admitted under cross-exam nation that a |ikelihood of
el ectrocution exi sted under the proper circunstances. Wter
seepi ng through the broken outer jacket could have nmade cont act
wi th the phase conductors (Tr. 63). |If the cable had been |ying
in water or if it had becone wet, and a person touched it, then
the Iikelihood of electrocution was present (Tr. 63).

M. Harnon testified that, based on his know edge and
experience in working with electricity and working w th
electrical matters in mnes, an individual standing in water
woul d not have been injured by coming into contact with a bare
ground conductor (Tr. 77). He testified as to the probable
effect of a short circuit, stating that a worker could have
suffered hand burns (Tr. 80). M. Harnmon would not classify the
resulting injury as fatal (Tr. 79-80). According to M. Harnon
if water had penetrated the split, and a man picked up the cable
whil e standing in water, he woul d experience "some shock to a
degree" (Tr. 83). The likelihood of a serious accident or a
fatality would be very renmote (Tr. 83). |In order for an
i ndividual to suffer injury in connection with the handling of
the splice, further deterioration of the jacket woul d have been
required. A person would have had to penetrate bel ow the plastic
spirals and actually achi eve contact with a phase conductor (Tr.
84). In addition, danp or wet shoes and the possibility of good
conductivity through the body woul d have been required to suffer
anyt hing nore severe than a slight shock (Tr. 84).

The foregoing testinony of Messrs. Bubanovich and Harnon
reveals the possibility of injuries ranging froma slight shock
or burned hands to el ectrocution, dependi ng upon the
ci rcunst ances under whi ch physical contact with the defective
splice occurred. Therefore, |I find the violation one of
consi derabl e gravity.

D. Operator Negligence

The inspector characterized the operator as negligent (Tr.
17). His estimation of operator negligence was based on the way
the splice was made, the length of tine the splice was in
service, the foreman's failure to detect and correct the splice
during his on-shift report, and the failure to correct the splice
during any weekly exam nation of electrical equipnment (Tr. 48).
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It has been determ ned already that the defective splice was
caused by the section repairman's failure to properly install the
splice kit.

The inspector's estimate as to the period of time the splice
had been in service was based on experience (Tr. 30). He
bel i eved the condition had existed for several shifts (Tr. 18).
He al so concl uded, from past experience, that the outer jacket on
the defective splice had split open as a result of being dragged
on the mne floor and around the mne rib (Tr. 30). However,
there is no indication in the record that he conducted an
i nvestigation to determ ne how | ong the defective splice had been
on the cable.

According to the inspector, the splice should have been
detected by the section foreman during his preshift or onshift
examination (Tr. 20). He is required to inspect the section and
everything on it at |east once during each working shift and to
record and correct any hazardous conditions observed during the
working shift (Tr. 20). |In addition, the operator is required to
make weekly electrical checks on all face equi pnment (Tr. 18).

In this instance the splice at the outset was inproperly
installed by the repairman and i medi ately constituted a
violation. At the tinme it was observed by the inspector it had
been subjected to a certain amount of rough treatnent in order
for it to have reached the condition it was in. However, the
i nspector's order was issued at 9:20 a.m, which was relatively
early in the shift. Therefore, it is logical that either a
preshift exam nation or onshift exam nation should have reveal ed
the inproper splice. It is therefore considered that enough tine
had el apsed within which the preshift exam ner or section forenman
shoul d have observed the violation and taken action to correct
it. Know edge, actual or constructive, by such personnel wll be
i mputed to the operator. Pocahontas Fuel Conpany, 8 |IBMA 136, 84
|.D. 488, 1977-1978 OSHD par. 22,218 (1977) aff'd sub nom
Pocahont as Fuel Conpany v. Andrus, No. 77-2239 (4th Cr., filed
January 8, 1979). It is therefore found that the operator
denonstrated ordi nary negli gence.

E. History of Previous Violations
The history of previous violations at the Respondents i ent

No. 6 Mne during the 24 nonths prior the issuance of the order
is enbodied in the follow ng chart:

Vi ol ati ons of Year 1 Year 2

30 CFR 10/ 30/ 74- 10/ 29/ 75 10/ 30/ 75- 10/ 28/ 76 Tot a
Al'l Sections 190 169 359
Section 75.604 11 1 12

(Note: Al figures are approxi mations).
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The operator had paid assessments for approxi mately 359
violations of all regulations falling under 30 CFR within the 24
nmont hs preceding the violation of Cctober 29, 1976. Approximtely
190 of those violations occurred between Cctober 30, 1974 and
Cct ober 29, 1975, while 169 occurred between Cctober 30, 1975 and
Cct ober 28, 1976.

The operator had paid assessments for approximtely 12
vi ol ations of 30 CFR 75.604 during the 24 nonths preceding the
viol ation of Cctober 29, 1976. Approximately 11 of those
occurred between Cctober 30, 1974 and Cctober 29, 1975, while
approxi mately one occurred between Cctober 30, 1975 and Cctober
28, 1976

F. Appropriateness of Penalty to Operator's Size

The Freeman United Coal M ning Company produces
approxi mately 6,221,752 tons of coal per year. (Stipulations
enbodi ed in transcript of the Septenber 26, 1978 proceedi ngs, pp
5, 11). The Oient No. 6 Mne produces approximately 1,159, 797
tons of coal per year. (Stipulation enbodied in transcript of
t he Septenber 26, 1978 proceedi ngs, pp. 5, 11).

G Effect on Operator's Ability to Continue in Business

Counsel for the Respondent concedes in his post-hearing
brief that assessment of the maxi num penalty woul d have no effect
on the Respondent's ability to continue in business (Respondent's
Post-Hearing Brief, p. 14). Furthernore, the Interior Board of
M ne QOperations Appeals has held that evidence relating to
whet her a civil penalty will affect the operator's ability to
remain in business is within the operator's control, resulting in
a rebuttabl e presunption that the operator's ability to continue
in business will not be affected by the assessnent of a civil
penalty. Hall Coal Conpany, 1 IBMA 175, 79 |.D. 668, 1971-1973
OSHD par. 15,380 (1972). Therefore, | find that penalties
ot herwi se properly assessed in this proceeding will not inpair
the operator's ability to continue in business.

H  Operator's Good Faith in Securing Rapid Abat enent
The wit hdrawal order was issued at 9:20 a.m on Cctober 29,
1976 (Exh. M1). It was term nated three hours and ten m nutes
| ater (Exh. M2).

Therefore, it is found that the Respondent denonstrated good
faith in securing a rapid abatenent of the violation
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VI. Conclusions of Law

1. Freeman United Coal M ning Conpany and its Orient No. 6
M ne have been subject to the provisions of the Federal Coal M ne
Heal th and Safety Act of 1969 and the 1977 Mne Act during the
respecti ve periods involved in these proceedings.

2. Under the Acts, this Adm nistrative Law Judge has
jurisdiction over the subject matter of, and the parties to these
pr oceedi ngs.

3. The violation charged in Order No. 6-0172 (1 LDC),
Cct ober 29, 1976, 30 CFR 75.604, is found to have occurred.

4. Al of the conclusions of law set forth in Part V of
this decision are reaffirmed and i ncorporated herein.

VII. Proposed Findings of Fact and Concl usi ons of Law

Freeman United Coal M ning Company submitted a post-hearing
brief. MSHA submitted no post-hearing brief. Such brief,
insofar as it can be considered to have contai ned proposed
findi ngs and concl usi ons, has been considered fully, and except
to the extent that such findings and concl usi ons have been
expressly or inpliedly affirmed in this decision, they are
rejected on the ground that they are, in whole or in part,
contrary to the facts and | aw or because they are inmaterial to
the decision in this case.

VIIl. Penalty Assessed

Upon consideration of the entire record in this case and the
foregoing findings of fact and conclusions of law, | find that
the assessnent of a penalty is warranted as foll ows:

O der No. Dat e 30 CFR St andard Penal ty
6-0172 (1 LDC) 10/29/76 75. 604 $2, 500
| X. Decision Approving Settlement: Order No. 6-7016, Decenber
29, 1976, 30 CFR 75.601

As previously stated in Part |, supra, the Mne Safety and
Heal th Administration (MSHA) filed a petition for assessnent of
civil penalties pursuant to section 110(a) of the Federal M ne
Safety and Health Act of 1977 (Act) in June of 1978. Subsequent
thereto, the proceedi ngs were set for hearing. At the time of
heari ng, counsel for both parties proposed a settlenent as to the
penalty assessnment to be paid by Respondent as to the all eged
violation of 30 CFR 75. 601.

During the hearing, stipulations were entered into as to the
annual tonnage of the Respondent and the individual mne which is
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contained in the transcript filed in each case file. Exhibit No.
3, which is filed in the case file for Docket No. VINC 78-49-P
Owhich is another case involving the same parties which was heard
starting on the sane day as the above-captioned casesE, contains
a history of violations for which the Respondent had paid penalty
assessnents relating to the Orient No. 6 M ne.

Exhi bits Nos. 8 and 9 were filed in the case file at the
hearing. These docunents are Ofice of Assessnent's statenents
describing the alleged violation and the reasons given by that
office for the special assessnment reconmended in this case. In
addition, these exhibits contain statenents by the inspector as
to the negligence of the operator, the gravity of the alleged
violation and the good faith of the Respondent relating to
abatement of the alleged violation.

The proposed assessnment was $5, 000, and the proposed
settlenent is $2, 000.

During the course of the hearing, counsel for both parties
set forth reasons on the record as to why the penalty assessnents
shoul d be in the amounts agreed to rather than the amounts set
forth originally by the Ofice of Assessnents.

O significant consideration to a settlenent are the
foll owi ng statenments by counsel for both parties:

JUDGE COCK: There has been sone discussion off the
record concerning a proposed settlenment in Docket
Nurber VINC 78-394-P, and this relates to Orient Nunber
six mne, and the proposed settlement relates to a

104- C2 order which was issued on Decenber 29th, 1976,
which relates to an alleged violation of 30 CFR 75. 601.
There previously has been an agreenent in the record
concerni ng the annual tonnage of the Orient Nunber six
m ne, being 1,159,979 tons, and the annual tonnage of
Freeman at 6,221, 752 tons.

W have al ready produced a record concerning a history
of violations of the Orient nunber six mne, which we
have nentioned previously and we have produced here a
copy of the Inspector's negligence, gravity, and good
faith nenoranda prepared for this particular violation
and al so a copy of the special assessnment letter which
was prepared by the Ofice of Assessnent and proposed a
penal ty of $5,000 for this particular violation

I wonder if you, M. MG nn, would Iike to describe
what was alleged to be the violation and any reasons
for a change in the anount of the fine that is

pr oposed.
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(Tr.

MR MCGA NN Well, the violation alleged that a dual el enent fuse
was not installed in the trailing cable for the shuttle car

Based on the fact that the testinony which woul d have been
presented woul d have been to the effect that a single el enent
fuse had been installed and should I end to reduce the proposed
settl enent and accept a settlenent in the anount of $2, 000,
because al t hough the proper fuse was not installed, the system
woul d be that the single elenment fuse would provide sone degree
of protection and significantly reduce the gravity of the
condition. Additionally, we feel that the negligence of the
operator would be significantly reduced because it was not a case
of failing conpletely to observe a mandatory standard. It was
using an incorrect fuse rather than the correct one. So from our
st andpoi nt, we would see where the negligence would be reduced in
this case, and these are our basic reasons for proposing a
settlenent of $2,000.

JUDGE COOK:  Very well. Now, M. Covin [sic], do you
have anything to add to that?

MR COVEN In addition to what M. MG nn has just
stated, this cable was part of a system which invol ved
a shuttle car to which it was connected, and a
transforner too, which was its source of power. That
transformer had a rectifier section to which this cable
was connected, and that rectifier section had a
circuity [sic] breaker which would have killed the
power shoul d there have been an overl oad.

The shuttle car itself had the silicone di odes which
protects it fromreverse polarity. It also had circuit
breakers within it, which protects in the event of an
overload or a short so that the shuttle car coul d not
beconme alive. So there were multiple safety features
i nvol ved in the system of which this case was a part of.

10- 13).

This information set forth in the record of the hearing in
this case, along with the information provided as to the
statutory criteria contained in section 110 of the 1977 Act, has
provided a full disclosure of the nature of the settlenent and
the basis for the original determ nation. Thus, the parties have
conplied with the intent of the law that settlenments be a matter
of public record.

In view of the reasons given above by counsel for MSHA for
t he proposed settlenents, and in view of the disclosure as to the
el enent s
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constituting the foundation for the statutory criteria, it
appears that a disposition approving the settlement wll
adequately protect the public interest.

CORDER

Accordingly, IT 1S ORDERED that the proposed settlenment as
outlined in Part IX, supra, be and hereby is, APPROVED

IT 1S FURTHER ORDERED t hat Respondent, within 30 days of the
date of this decision, pay total penalties in the anount of
$4, 500, which figure represents the sum of the agreed upon
penal ty of $2,000 assessed pursuant to the settlenent agreenent,
and the $2,500 penalty assessed in the contested portion of this
pr oceedi ng.

John F. Cook

Admi ni strative Law Judge
AAAAAAAAAAAAAAAAAAAAAAAAA
FOOTNOTES START HERE
~FOOTNOTE_ONE

1. It was stipulated that judicial notice would be taken of

the transcript of hearing filed in the case of Secretary of
Labor, Mne Safety and Health Adm nistration v. Freeman United
Coal M ning Conpany, Docket No. VINC 78-49-P, as relates to the
background and duties of M. Connor (Tr. 4).

~FOOTNOTE_TWD
2. 30 CFR 75.604 states:

"When permanent splices in trailing cables are made,
t hey shall be:

(a) Mechanically strong with adequate el ectri cal
conductivity and flexibility;

(b) Effectively insulated and seal ed so as to exclude
noi sture; and

(c) Vulcanized or otherwise treated with suitable
materials to provide flame-resistant qualities and good bondi ng
to the outer jacket."



