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Federal M ne Safety and Health Review Commi ssion (FMS. HRC)
O fice of Adm nistrative Law Judges

CONSOLI DATI ON COAL COVPANY,

APPLI CANT
V.
SECRETARY OF LABOR Application for Review
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. MORG 79-70
RESPONDENT
Order No. 012744
UNI TED M NE WORKERS OF AMERI CA, Decenber 28, 1978
RESPONDENT
Shoemaker M ne
DEC!I SI ON
Appear ances: Janes T. Henphill, Jr, Esq., Rose, Schm dt, D xon,
Hasl ey, Wiyte & Hardesty, Washington, D.C., for
Appl i cant;

Bar bara K. Kaufmann, Esq., and Sidney Sal kin, Esg.,
Ofice of the Solicitor, Department of Labor,
Phi | adel phi a, Pennsyl vani a, for Respondent NMSHA

Before: Judge Merlin
St atenent of the Case

This is a proceeding filed under section 105(d) of the
Federal M ne Safety and Health Act of 1977 by Consolidation Coal
Conmpany for review of an order of w thdrawal issued by an
i nspector of the Mne Safety and Health Adm nistration (MSHA)
under section 104(d)(2) of the Act.

Pursuant to a notice of hearing issued April 6, 1979, this
case was set for hearing on June 5, 1979, in Pittsburgh,
Pennsyl vani a. The hearing was held as schedul ed. The operator
and MSHA appeared and presented evidence (Tr. 5-46). At the
concl usion of the taking of evidence, the parties waived the
filing of witten briefs, agreed to have a decision rendered from
t he bench, and set forth their positions in oral argunent.

Bench Deci si on

The deci sion rendered fromthe bench is as foll ows:
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This case is an application for review of an order issued under
section 104(d)(2) of the Act. The parties agree that the issues
are (1) the existence of a violation and, (2) unwarrantable
failure.

The order recites that the distances between the
nearest roof bolt and the three corners in question
exceeded the 5 feet specified by the roof control plan
The inspector's testinony concerning his measurenents
of these distances and his conclusion regarding a

vi ol ati on of page 12 of the roof control plan are

undi sputed. | accept this evidence and based upon it |
find a violation of section 75.200. Counsel for the
operator during oral argunent conceded the existence of
a violation.

The inspector also testified that these excess

di stances existed for several days, during which the
area in question had been idle but had been preshifted.
The inspector's conclusions in this respect were based
upon t he appearances of the area, consisting of
footprints and rock dust. The inspector also relied
upon the presence of many dates left by preshift

exam ners during the several days in question. This
testinmony also is undisputed, and | accept it. The
fact that the cited violations existed for several days
justifies the inference, without nore, that the
operator knew or should have known about the violation
I hold that this alone constitutes unwarrantable
failure.

I note that during oral argument counsel for the
operator conceded that the operator should have known
about the existence of the violation. However, |
further accept the testinony of the inspector to the
effect that the operator's superintendent told himthat
he, the superintendent, knew about the violations, but
because nen were on vacati on and because the section

was idle, the condition had not been corrected. 1 hold
this actual know edge further denonstrates the
exi stence of unwarrantable failure. | note that during

oral argunent counsel for the operator conceded the
exi stence of actual know edge on the part of the
operator.

The operator's defense apparently is based upon the
section foreman's action in allegedly beginning to
abate the violations upon the norning in question
shortly before the order was issued. Even if this
testinony regarding the initiation of abatenent is
accepted, | hold that it nakes no difference. 1In ny
opinion, it does not matter that the operator nay have
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started to correct the violation a few hours before the order was
i ssued. The violations already had existed for several days and
remai ned in exi stence when the order was issued. The fact that
the operator may have recently begun abatenent does not therefore
precl ude issuance of the order. Even if the inspector had
ascertai ned what the operator was doing, it would not have nade
any difference. The order still should have been issued. The
viol ation existed just too |ong.

Even assuming that pursuant to section 301(c) of the
1977 Arendnents, the decision of the forner Board of
M ne QOperations Appeals of the Departnment of the
Interior in Zeigler Coal Company, 7 IBMA 280 (1977),
remains in effect, it does not help the operator here.
The Board in Zeigler defined unwarrantable failure as
conditions or practices the operator knew or shoul d
have known exi sted and therefore shoul d have abated
prior to discovery by the inspector. The evidence in
this case nakes clear that the cited violation should
have been abated | ong before discovery by the

i nspector. The operator exhibited a |ack of due
diligence, indifference, and a | ack of reasonable care
in this instance. Accordingly, under the Zeigler

deci sion the order is valid.

In Iight of the foregoing, the order is upheld and the
application for review is dismssed.

ORDER

The bench decision is hereby AFFIRVED. Accordingly, it is
ORDERED that Order No. 012744 be UPHELD and that the operator's
application for review be DI SM SSED

Paul Merlin
Assi stant Chief Adm nistrative Law Judge



