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San Franci sco, California, for the petitioner
Jack L. Corkill, Indio, California, for the
r espondent

Bef ore: Judge Koutras
Statement of the Proceedi ng

This is a civil penalty proceedi ng pursuant to section
110(a) of the Federal Mne Safety and Health Act of 1977,
initiated by the petitioner against the respondent on Septenber
25, 1978, through the filing of a petition for assessnent of
civil penalty, seeking a civil penalty assessnment for 10 all eged
vi ol ati ons of the provisions of mandatory safety standard 30 CFR
56.14-1, set forth in 10 citations issued by a Federal mne
i nspector on March 28 and 29, 1978. Respondent filed an answer
and notice of contest on Cctober 23, 1978, denying the
al l egations and requesting a hearing. A hearing was held in
Indio, California, on March 12, 1979, and the parties waived the
filing of witten posthearing proposed findings, conclusions, and
briefs, but presented oral argunent on the record.

| ssues

The principal issues presented in this proceeding are (1)
whet her respondent has viol ated the provisions of the Act and
i npl enenting regul ations, as alleged in the petition for
assessnment of civil penalty filed in this proceeding, and, if so,
(2) the appropriate civil penalty that should be assessed agai nst
t he respondent for the alleged
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vi ol ati ons, based upon the criteria set forth in section 110(i)
of the Act. Additional issues raised by the parties are
identified and di sposed of in the course of this decision

In determ ning the amount of a civil penalty assessment,
section 110(i) of the Act requires consideration of the foll ow ng
criteria: (1) the operator's history of previous violations, (2)
t he appropriateness of such penalty to the size of the business
of the operator, (3) whether the operator was negligent, (4) the
effect on the operator's ability to continue in business, (5) the
gravity of the violation, and (6) the denonstrated good faith of
the operator in attenpting to achieve rapid conpliance after
notification of the violations.

Applicable Statutory and Regul atory Provi sions

1. The Federal M ne Safety and Health Act of 1977, P.L.
95-164, effective March 9, 1978, 30 U S.C. 00801 et seq

2. Section 110(i) of the 1977 Act, 30 U S. C. [0820(i).
3. Interim Comm ssion Rules, 29 CFR 2700.1 et seq.
Di scussi on

The petition for assessnment of civil penalties filed in this
proceedi ng charges the respondent with 10 viol ati ons of mandatory
safety standard 30 CFR 56.14-1, and the violations were noted in
the following citations issued by MSHA inspector Hilario S.

Pal aci os during site inspections which he conducted on March 28
and 29, 1978:

March 28, 1978

376001. The pinch point on the rollers underneath the
skirt boards of the main feed chute of the No. 5
conveyor belt at the pit were not guarded on the south
si de.

376002. The pinch points on the rollers underneath the
skirting of the feed chute of the No. 5 conveyor to the
No. 4 conveyor belt at the pit were not guarded on both
si des.

376003. The pinch points on the rollers underneath the
skirting of the No. 3 belt by the head pulley of the
No. 4 belt at the pit were not guarded on both sides.

March 29, 1978
376005. The pinch points on the rollers underneath the

skirting of the feed chute of the No. 1 belt at the pit
were not guarded on the north side.
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376006. The pinch points on the rollers underneath the skirting
of the feed chute of the fine sand belt at the mlIl were not
guar ded

376067. The pinch points on the rollers underneath the
skirt boards of the feed chute of the wet sand belt at
the m!|l were not guarded.

376010. The pinch points on the rollers underneath the
skirt boards of the feed chute of the Iower belt at the
mll were not guarded.

376012. The pinch points on the rollers underneath the
skirt boards of the feed chute of the left to the
crusher at the m!|l were not guarded on the north side.

376013. The pinch points on the roller underneath the
skirt boards of the feed chute of the second sand belt
at the mll were not guarded.

376014. The pinch points on the rollers underneath the
skirt boards of the feed chute of the first dry sand
belt at the m |l were not guarded.

Testinmony and Evi dence Adduced by the Petitioner

MSHA i nspector Hlario S. Pal acios, confirnmed that he
i nspected the mne facility in question on March 28 and 29, 1978,
and exanmi ned the 10 belts in question to ascertain whether they
were properly guarded. He identified Exhibit P-1 as a di agram of
a belt which is representative of the belts he inspected. Al of
the belts were equipped with skirt boards as depicted in the
di agram and they were not guarded at the pinch points, that is,
the point on the belt where the belt and skirt board cone
together. He indicated that these pinch points have a "winger”
effect, and if soneone were to be caught in these pinch points,
he could not get out. He believed that the stop cords were
i nadequat e and not sufficient for conpliance because once a nman
is caught in the pinch point beneath the skirt boards, damage
woul d have occurred. He also believed that four nen were exposed
to a hazard of getting caught in the noving belt parts because
they are usually working around tail pulleys greasing or
shovel i ng or wal ki ng al ong the wal kway, and in one instance, one
man was wal ki ng al ong taking care of a couple of feeder belts
(Tr. 7-14).

I nspector Pal acios testified that when he called the
violations to the attention of the respondent’'s representatives,
they ceased operating the belts and began installing screen
guards over the pinch points. He believed the respondent knew of
the conditions cited because stop cords were installed fromone
end of the belt to the other, and one could tell by observation
that the pinch points were
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not guarded. The belt tail pulleys and takeup pulleys were
guarded, and the ones where no one could get at were guarded by
| ocation. He believed that the safety standard which he cited
applied to the belt skirt board |l ocations and he cited page 2 of
a MESA nenorandum dat ed Decenber 19, 1975 (Exh. P-2), which
states that section 57.14-1 may be cited for failure to provide
guards at skirt board | ocations on a belt, and he believes that
the industry recogni zes the need for guarding these areas. He
also identified Exhibits P-3 and P-4 as pictures of simlar belts
to the ones he cited which show skirt boards and guards, and he
bel i eves this supports his view that the industry recognizes the
need to guard those |ocations (Tr. 14-21).

On cross-exam nation, Inspector Palacios conceded that the
manuf acturer of the equi pnent depicted in Exhibits P-3 and P-4
may not be the only manufacturer of such equipnent, but it is the
only guarded equi prent that he has seen. Theoretically, every
roller and belt traveling in the sane direction constitutes a
pi nch point, and while all noving parts on a belt are simlar
all pinch points are not. He confirmed that the belts were
i medi ately stopped when the violations were called to the
attention of conpany managenent. He would not consider the MESA
menor andum previously referred to as an "advisory circular” to
district offices (Tr. 21-25).

On redirect, Inspector Palacios testified that he considered
t he MESA nenorandumto be mandatory on him In all 10 citations,
his concern was with the pinch points beneath the belt skirting,
and he believed that soneone wal ki ng adj acent to the belt or
wor ki ng around it could get his hand or clothing caught in those
pi nch points. The height and el evation | ocation of the belts
varied, and he indicated that if a man can reach 7 feet, he can
stick his hand into a pinch point. Some of the belts in question
were wai st-high, others were higher, and others had work
pl atforns around them where a man coul d performwork around the
pul l eys. M. Palacios did not believe that soneone getting his
hand caught between a roller and belt would be seriously injured
because, unlike the skirt board "winger" pinch points, there is
no pressure exerted which would create a pinch point (Tr. 25-29).

M. Pal aci os could not state whether any one of the belts
cited by himwere nore frequently worked upon than others,
al t hough he did indicate that he observed one nan wor ki ng on
three belts, and that the usual work entails greasing and
cl eaning. He did not know whet her greasing was perfornmed while
the belt was runni ng because he had never observed that type of
wor k being performed. He believed the danger present on all 10
belts cited was the sane, and wal ki ng near the belts or shoveling
under the tail pulleys would expose nen to the pinch points. Men
woul d l'ikely spend nore tine at the feeder belts, such as the one
involved in Citation No. 376001, than at the other belts. The
person assigned to that belt normally works for 4 hours
perform ng mai ntenance to insure the belt runs properly or he is
cleaning material off the belt. The belts in question are used
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to nove materials and nen do not ride them He did not know how
many nen woul d be at any of the locations cited by himat any
given time (Tr. 30-36).

I nspect or Pal aci os stated that abatenent was achi eved by the
installation of screens over the pinch points. Wth respect to
the skirting which was installed on all of the belts, he
indicated it varies in size depending on the materials noved
along the belt. Regarding the skirting depicted on his sketch
Exhibit P-1, he indicated that if soneone fell against the
skirting, it would be pretty difficult for himto put his hand
into the pinch point and he would have to do it intentionally.

He has seen soneone do precisely that (Tr. 36-39).

On recross, M. Pal acios indicated that he observed no one
shovel ing around the belts on the days the citations issued, and
that some of the belts are elevated with an open area underneath
where materials can fall to the ground and are cl eaned up there.
O the four people he observed around the belts, one was
"stationed down bel ow taking care of the three belts," but he
could not recall any mucking or mai ntenance being perforned at
the tine. The "noving machine"” parts that he was concerned with
in this case are the belt rollers (Tr. 40-43). He indicated that
respondent has no prior history of violations (Tr. 47).

Respondent' s Testi nony

MIlton H Mathers, respondent’'s production foreman at the
Garnett Plant, testified that the plant is inspected at | east
once a year by MSHA and OSHA, but the skirt guardi ng question has
never previously come up in these inspections. He described the
belt system and the conponents, and stated that the conponents,
such as head, drive, and snub pulleys, have been guarded. Since
the tine guarding was required on the skirt boards, the energency
stop cords had to be noved and attached to the guard just before
the skirting. The belt conponents are greased when the belt is
shut down, and greasing is performed by neans of grease |ine
fittings located just outside the belt frames. One can stand
away fromthe belt, at a distance of 6 inches or a foot, attach a
grease gun to the grease |ine and grease the conponents, and the
grease line usually cones out of the guarding. One or two nen
work on the belt system One is an operator who observes the
conveying systemwhile it is running and he is watching for
breakdowns, belt tears, etc. The second man is a |aborer who
cl eans out fromunder the belt, and shoveling is conducted while
the belt is running and al so when it is stopped. Shoveling is
only done along the nmddle part of the belt between the head and
tail pulley, and only along the ground |l evel of the belt and not
at the elevated portion. Any shoveling at the tail pulley is
away fromthe guarded areas, and that location is guarded. The
roller area between the skirting and head pulley is not required
to be guarded. A stop line runs along the [ ength of
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the belt and no one ever nentioned the fact that the skirting
area needed to be guarded. He described the skirting used on the
belts in question, indicated that they were not like the pictures
depicted in Exhibits P-3 and P-4, but ran approximately 2 or 3

i nches inside the belt, sloping away, and the outside edge of the
belt has no weight on it (Tr. 55-62).

On cross-exam nation, M. Mthers testified that while the
areas in question are now guarded, prior to that tine it was
possi ble in sonme instances for soneone to cone in contact with
the rollers while greasing, and that at the time of the
citations, three enployees were assigned to the belt system
Al so, in sone places it was possible to shovel in the area where
the stop cord was located, that is, just past the tail pulley
(Tr. 62-63).

On redirect, he stated that before the guards were
installed, the stop cord was a little lower than the belt and a
person woul d have to go under the cord or fall through it to get
caught in the rollers. Such a person would have to deliberately
stick his armin or not watch what he was doing in order to get
caught in the roller (Tr. 63). However, |oose clothing could get
caught in the roller, but one would have to be close to the
equi prent for this to happen. The belt travels at a constant
speed, roughly 300 rpns (Tr. 64).

James W Harris, Engineering Representative, Aetna Life and
Casual ty Conpany, testified he is famliar with section 56.14-1
of the mandatory safety standards in question. He stated that
there are other standards recognized by the conveying industry,
nanely, the Anmerican National Standards Institute or ANS|
standards. He cited ANSI Standard 6.01.1.1, which covers belt
conveyors which are fixed in place, and indicated that the
standards nention guardi ng troughing and skirting area rollers,
as well as life lines. He does not consider troughing and idler
or return rollers to be part of the drive train conponents of the
conveyor system He identified a MESA publication concerning
surface mning fatalities indicating that head, tail and takeup
pul | eys shoul d be guarded, unguarded conveyors shoul d be equi pped
wi th emergency stop devices or cords along their full length, and
that pulleys or conveyors should not be cl eaned manually while
the conveyor is in notion. He also identified an MSHA
"fatal grant dated Decenber 15, 1979, reporting an acci dent
i nvol vi ng soneone whose arm was caught between a novi ng conveyor
belt and troughing roller, and MSHA' s recommendati on in that case
was that "Persons under the influence of alcohol shall not be
permtted on the job 55.20-1," but there is no recomendati on as
to guardings (Tr. 65-72).
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Di scussi on

Fact of Violation
Petitioner's Argunents

Petitioner's counsel candidly admtted that all of the
citations which were issued by the inspector in this case were
i ssued because of the failure of the respondent to install guards
at the belt skirt board pinch point |ocations cited by the
i nspector. Counsel also indicated that while the inspector cited
10 separate violations, he could just as well have cited one
violation as a "practice,"” but designating 10 separate |ocations
where they occurred. He conceded that the citations were rapidly
abated by the respondent, and that the inspector was nost
i npressed with the conpany's cooperation and concern for safety.
As for the gravity presented by the viol ations, he indicated that
the initial assessnments nade by the Assessnent Office in the
amount of $8 each, answers that question. Counsel believed that
the penalties should be somewhat hi gher because of the severity
of the injury which could result fromthe violations (Tr. 43-50).
Counsel indicated that he considered the roller pinch points to
be a "siml|ar exposed noving machine part” and that the addition
of the skirt board becones critical because of the additiona
danger (Tr. 74). In support of his theory of the case, counse
cited Judge Moore's decision in Dravo Line Conpany, |IBMA 77-M 1
Cct ober 28, 1977, holding that a skirted belt, in conbination
with a catwal k and | adder next to idler pulleys which are
unguar ded, constitutes a pinch point and "simlar exposed noving
machi ne parts which may be contacted by persons, and whi ch may
cause injury %(3)5C" (Tr. 83).

I nspect or Pal aci os confirmed that he issued the citations
because of the presence of the skirt boards and stated that if a
skirt board were not present on the belts in question, he would
not have cited a violation because the addition of the skirt
board is what creates the hazard, since it has a tendency to
squeeze sonmeone in. The "simlar exposed parts" are the
conbination of rollers and belt, but the skirt board itself is
not such a nmoving part. The presence of the skirt boards |led him
to believe that sonmeone could be injured (Tr. 76).

Respondent's Argunents

At the close of the testinony, respondent's counsel noved
for a disnmssal of the case on the ground that the inspector
cited section 56.14-1 sinply because of the presence of the skirt
boards, and the standard does not nention such skirt boards, nor
are they "simlar noving parts" because they are welded to the
side of the belt itself (Tr. 78). Regarding the gravity of the
situation, counsel argued that the areas at the tail pulley where
a man woul d be shovel i ng have al ways been guarded and stop cords
were installed in conpliance with section 57.9-1. As for any
negl i gence, counsel argued that guards
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have al ways been provi ded when required, the cited section nakes
no mention of anything other than drive train conponents, and
that the skirt board menorandumrelied on by the inspector cannot
be charged to the respondent since it is obviously addressed to
sonmeone within the agency to clean up an apparent uncl ear
interpretation. Respondent maintains it has always acted in good
faith in conplying with safety requirenments and that the stop
cords were installed along the full belt Iengths in conpliance
with a standard which it believed took care of the matter (Tr.
84-85).

Respondent's counsel indicated that the violations were
initially assessed at $52 each, but reduced at the conference
st age because of the rapid conpliance denonstrated by the
respondent in abating the conditions cited. Counsel expressed a
concern that the conpany would be cited for 10 viol ati ons and
have that on its record. He explained that a stop cord was
installed along the entire length of the belts in conpliance with
section 57.9-7, that prior to starting the belts, there is a 12-
to 15-second delay siren that sounds to warn persons of the
startup, and that in all of the years that the conpany has been
i nspected, the problem has never been brought to its attention
and had it known, it would have corrected the situation (Tr.
52-53).

Fi ndi ngs and Concl usi ons

The condition or practice cited by the inspector in all 10
of the citations issued in this case charges the respondent wth
a failure to provide guards at the "pinch points on the rollers
underneath the skirting (or skirt boards)" of certain designated
conveyor belts. The gravamen of each charge is the assertion by
the inspector that the respondent violated section 56.14-1 by
failing to install a guard as required by that standard which
reads as follows: "Mndatory. Gears; sprockets; chains; drive,
head, tail, and takeup pulleys; flywheels; couplings; shafts;
sawbl ades; fan inlets; and simlar exposed noving machi ne parts
whi ch may be contacted by persons, and which may cause injury to
persons, shall be guarded.™

Al t hough the inspector generally alluded to the hazards
which may result from soneone getting his hand or clothing caught
in a pinch point due to the "winger" effect which he descri bed,
he indicated that the hazard presented at all 10 belt |ocations
which he cited were identical, that is, anyone wal ki ng near the
belts or shoveling under the belt tail pulleys would be exposed
to the pinch points at the rollers beneath the belt skirting and
could get their hand or clothing caught in those pinch points.
However, it seens clear fromhis testinony that he was unaware of
any specific work activities taking place at any of the |ocations
cited which could reasonably have exposed nmen to danger. In
addi tion, although he indicated that the height and el evation of
each belt varied, that sone were wai st-high and others
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hi gher, he did not specify which belt |ocations were readily
accessi ble to soneone wal ki ng by or working around the pinch
points. Further, while he indicated that nen usually work around
tail pulleys greasing or shoveling, he could not state whether
greasing is performed while the belt is noving because he never
observed that type of activity going on. As for any cleanup
activity, he observed no one shoveling around the belts in
guestion and indicated that sone of the belts are el evated and
allow materials to fall to the ground bel ow where they are

cl eaned. However, he did not indicate which belts were cl eaned
fromthe ground and which were not. As for the tail pulleys and
takeup pulleys, he stated that they were, in fact, guarded, and
t hose where no one could get at were guarded by |ocation, that
is, they were apparently so inaccessible that physical guards
were not required. And, as for the skirt boards in question, he
indicated that if soneone fell against them it would be
difficult to get their hands into the pinch point, and one woul d
have to do it deliberately.

| believe it is clear fromthe testinmony of the inspector
that he issued the citations in question solely because of the
presence of the skirt boards which were permanently attached to
the belt frames, and in the absence of the skirt boards, he would
not have cited any violations. |In issuing the citations, the
i nspector followed an interpretative menorandumissued to al
metal and nonnetal district and subdistrict nanagers by the then
Acting Assistant Admi nistrator for Metal and Nonmetal M ne Health
and Safety on Decenber 19, 1975. The concl udi ng paragraph of
t hat menorandum states that "Skirt board | ocations, head pulleys,
tail pulleys, open shaft ends, and other pinch points on conveyor
belts can be cited for |ack of guards under Mandatory Standard
55, 56, 57.14-1." It is obvious in this case that the inspector
vi ewed that nmenorandum as a directive which required himto cite
a violation whenever he discovered a skirt board installed on a
belt at a | ocation which he believed constituted a "pinch point."
VWhile | cannot fault the inspector for follow ng what he believed
was the proper procedure for citing violations of section
56.14-1, the action taken by himnust be exam ned in |light of the
| anguage of the standard and the circunstances which prevail ed at
the tine of the citations, particularly since the standard, on
its face, does not specifically refer to "pinch points" or
"skirts."

| have carefully reviewed the Dravo Lime Conpany deci sion
cited by the petitioner in support of its case, and aside from
the fact that the decision by Judge Mbore is not binding on ne,
the facts are distinguishable. Judge Mdore nmade a finding that
in the absence of a skirt, a belt idler pulley does not normally
constitute a pinch point. However, he concluded that the
conbination of a skirted belt with a catwal k and | adder next to
it caused the idler pulley to beconme "simlar exposed noving
machi ne parts which may be contacted by persons, and whi ch may
cause injury." Judge Mbore observed that drive pulleys, head
pul l eys, tail pulleys, and takeup pulleys all contain
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pi nch points, and that was undoubtedly the reason why these
particul ar pulleys were specifically included in the standard.
Thus, by interpreting the standard in the way that he did, Judge
Moore, in effect, added "idler pulley" to the standard, and, if I
were to accept petitioner's argunents in this case, | would add
"skirt board" or "roller"” to the standard. | find this to be a
nost unsatisfactory nethod or procedure for enforcing or

promul gati ng mandat ory standards, violations of which wll
subject a mne operator to nonetary civil penalties and possible
m ne cl osures.

In this case, the respondent takes the position that it was
never notified of the menorandumrelied on by the inspector, that
it conplied with the guarding requirements of section 57.9-7 by
installing safety stop cords along the belt wal kways, and that
the belt tail pulleys have al ways been guarded. Respondent's
counsel asserted that it stands ready to conply with any cl ear
and unanbi guous safety standard which it is apprised of, but
finds it basically unfair to expect conmpliance with a standard
such as section 57.14-1, which, in effect, has added a guardi ng
requi renent for skirt boards by means of an internal menorandum
conmmuni cated only to MSHA's district and subdistrict offices.

The requirenent of the mandatory safety standard in issue in
this proceeding is that certain designated nmachine parts, as well
as simlar exposed nmoving parts which nay be contacted by
persons, and which may cause injury to such persons, must be
guarded. The standard makes no nmention of pinch points or skirt
boards. It seens to ne that if the Secretary deens it desirable
to include these factors in the standard, he should specifically
take steps to amend the standard accordingly. Further, if the
Secretary deens it desirable to distribute to his enforcenment
personnel an interpretive nenorandum regardi ng any safety
standard, basic fairness dictates that it also be circulated to
m ne operators so that they are nmade aware of the ground rules.

It seens clear to ne that any basic changes or revisions in the
application of safety standards set forth in the regul ati ons nust
be acconplished in accordance with the rul emaki ng provisions of
the Act, United States v. Finley Coal Conpany, 493 F.2d 285 (6th
Cr. 1974). Further, enforcenent of a standard that fails to
informa party what he nust do to conply therewi th does not
conport with due process requirenments. Cape and Vi neyard
Division v. OSAHRC, %(3)6D F.2d %(3)6D (1st Cr. No. 74-1223
deci ded March 3, 1975). \ere regulations are subject to civil
sanctions, parties agai nst whom such regul ati ons are sought to be
enforced are entitled to receive fair warning of the conduct
required or prohibited thereby. Fleuti v. Rosenberg, 302 F.2d 652
(9th Cr. 1962); Jordan v. DeGeorge, 341 U S. 223 (1951). They
are further entitled to be free fromthe arbitrary application of
regul ati ons which are capable of nultiple interpretations. Bow e
v. City of Colunbia, 378 U S. 347 (1964). As pointed out by the
Fifth Crcuit in Stokes v. Brennan, 476 F.2d 699, 701 (1973):

"Far frominpeding the goals of |aw enforcenent, in fact, the

di scl osure of
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information clarifying an agency's substantive or procedural |aw
serves the very goal s of enforcenent by encouragi ng know edgeabl e
and vol untary conpliance with the law "

VWhile | subscribe to the proposition that the Act should be
liberally construed to insure the safety and health of m ners,
al so believe that rational and workable interpretations nust be
applied so as to insure that those m ne operators who are
regul ated by the Secretary clearly know what is to be expected of
themin terns of conpliance. | do not believe that an interna
menor andum addressed only to the enforcing armof the Secretary,
summarily advising mne inspectors to ipso facto cite a violation
when skirt boards are encountered, thereby expandi ng the scope of
the codified standard, serves to put an operator on notice as to
what his responsibilities are. This is particularly true in
proceedi ngs brought under the 1977 Act which provides for
assessnment of civil nonetary penalties for violations. Prior to
t he enactnment of the 1977 law, netal and non-netal nine operators
were not subjected to civil penalties. A citation issued under
the now repeal ed Metal and Nonnetallic Mne Safety Act sinply
i nposed a duty on an operator to abate the condition cited within
the tinme fixed for abatenment, and his failure to do so resulted
in a closure order effectively shutting down the nmne. There
were no provisions for the inposition of nonetary civil
penalties. However, under the 1977 |aw, netal and nonnetal nine
operators are now subjected to civil penalty assessnents for
proven viol ati ons of any mandatory health or safety standard. 1In
this setting, it seenms to nme that basic fairness dictates that
the Secretary clearly and precisely advise an operator of what
his responsibilities are, and the way to do this is to promul gate
clear, rational, and understandabl e guardi ng standards. Based on
the facts and evi dence developed in this proceeding, | amof the
view that the present guarding standards are ripe for Secretarial
scrutiny so as to insure clear understanding by both the
enforcers and enforcees.

On the basis of the facts developed in this proceeding, it
is clear that the inspector acted on the basis of the interna
menor andum concer ni ng skirt boards. However, that nenorandumis
not a mandatory standard and is in no way binding on an operator
particularly when there is no evidence that the respondent in
this case was even aware of it. See North American Coa
Corporation, 3 IBMA 93 (1974); Kaiser Steel Corporation, 3 |IBVA
489, 498 (1978). | find that the nenorandunm s | anguage goes
beyond any reasonabl e and clear reading of the plain ternms of
section 56.14-1. | cannot conclude fromthe facts presented in
this proceeding, as did Judge Moore in Dravo, that a skirt board
can be construed to be a "sinilar exposed machine part.” Nor can
I conclude that anyone reading section 56.14-1 can reasonably
concl ude or know that skirt boards, in and of thenselves, are
required to be guarded. While | recognize the fact that serious
injuries, as well as fatalities, have occurred when persons
becone
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entangled in a noving belt, that does not justify a genera

i ndictment of all such devices, particularly in situations where
they are isol ated, otherw se adequately guarded, are located in
areas where no one is likely to come into contact with them or
are covered by other pertinent standards. As indicated earlier
if the Secretary feels that all potential pinch points, or al
skirted areas of belts should be guarded, then it is incunbent on
himto pronul gate and articulate this by neans of a clear and
unambi guous standard. The present guardi ng standards, in ny
view, | eave much to the inmagination. For exanple, one standard
allows the installation of a stop cord along the entire | ength of
an unguarded belt as satisfactory protection agai nst someone
falling against a noving belt which may be | oaded with material s.

Al t hough every roller on a belt may constitute a potential pinch
point, there is no requirenent for guarding "ordinary" rollers on
the theory that sonmeone is not likely to get "seriously" injured
if he caught his hand or clothing in such a situation. No
distinctions are nade in | oaded and enpty belts, and the term
"pinch point" is not further defined. Al though some of the belts
which are isolated and out of reach are apparently deened to be
"guarded by | ocation" and need not be physically protected with a
guard or screen, the inspector in this case failed to distinguish
t hem si nce he obviously believed they all required guards because
of the installation of skirt boards.

| believe that when an inspector cites a violation of
section 56.14-1, it is incunbent on himto ascertain all of the
pertinent factors which | ead himto conclude that in the nornal
course of his work duties at or near exposed machi ne parts, an
enployee is likely to come into contact with such parts and be
injured if such parts are not guarded. On the facts presented in
this proceeding, I cannot conclude that the inspector nmade any
real assessment of all of the circunstances which prevail ed at
each of the locations cited by himat the time the citations
issued. | conclude that he relied solely on the nenorandum whi ch
he interpreted as an instruction to cite a violation whenever he
encountered a skirt board attached to a belt, w thout any rea
consi deration given as to whether one was likely to cone into
contact with nmoving parts during the course of his duties. Here,
the testinony of the inspector reflects that while he believed
that the area where the belt and skirt board cane together
constituted a pinch point, he also believed that it would be
difficult for someone falling against the skirt board to becone
entangl ed in the pinch point unless he deliberately reached into
t hat area.

In view of the foregoing, |I conclude and find that
petitioner has failed to establish a violation of the cited
standard, and ny finding in this regard is based on the
fol | owi ng:

1. The inspector relied solely on an interna

menor andum whi ch he viewed as a mandatory requirenent
that he cite a belt with a guarding violatioin when a
skirt board was attached.
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2. The inspector failed to deternm ne whet her each of the
locations cited by himdid in fact present a hazard, that is, he
failed to ascertain whether, in the normal course of his duties,
it was likely that a m ner would be exposed to a hazard of
becom ng entangled in a pinch point.

3. The evidence adduced by the petitioner does not
establish that it was likely that any mner would, in
the normal course of his duties, becone entangled in
any of the belt locations cited sinply because of the
fact that a skirt board had been installed at those

| ocati ons.

ORDER

In view of the foregoing findings and conclusions, it is
ORDERED that the petition for assessnment of civil penalties filed
in this proceeding be DISM SSED, and the citations isssued be
VACATED.

Ceorge A. Koutras
Admi ni strative Law Judge



