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Federal M ne Safety and Health Review Commission (FMS. HRC)
O fice of Adm nistrative Law Judges

CONSOLI DATI ON COAL COVPANY, Application for Review
APPLI CANT
Docket No. MORG 79-108
| NDUSTRI AL CONTRACTI NG OF

FAI RMONT, | NC., Order No. 0804505
APPLI CANT February 6, 1979
V. Loveri dge M ne

SECRETARY OF LABOR
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,

RESPONDENT
UNI TED M NE WORKERS OF AMERI CA,
RESPONDENT
DECI SI ON
Appear ances: Edgar F. Heiskell 111, Esq., Haden and Hei skell,

Mor gant own, West Virginia, for Applicants

Bar bara K. Kaufmann, Esq., and Sidney Sal kin, Esg.,
Ofice of the Solicitor, U 'S. Departnment of Labor,
Phi | adel phi a, Pennsyl vani a, for Respondent NSHA

Before: Judge Merlin
St atenent of the Case

This is a proceeding filed under section 107(e) of the
Federal M ne Safety and Health Act of 1977 by Consolidation Coal
Conmpany and Industrial Contracting of Fairnmont, Inc., an
i ndependent contractor, to review an order of withdrawal issued
by an inspector of the Mne Safety and Heal th Admi ni stration
(MSHA) under section 107(a) of the Act for inmnent danger.

By notice of hearing dated April 6, 1979, this case was set
for hearing on June 6, 1979, in Pittsburgh, Pennsylvania. The
notice of hearing required the filing of prelimnary statenents
on or before May 22, 1979. The applicants and MSHA fil ed
prelimnary statenments, and the case was heard as schedul ed. The
applicants and MSHA appeared and presented evi dence.
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Applicable Statute

Section 107(a) of the Act provides:

If, upon any inspection or investigation of a coal or
other mne which is subject to this Act, an authorized
representative of the Secretary finds that an i nm nent
danger exists, such representative shall determ ne the
extent of the area of such mne throughout which the
danger exists, and issue an order requiring the
operator of such mne to cause all persons, except
those referred to in section 104(c), to be w thdrawn
from and to be prohibited fromentering, such area
until an authorized representative of the Secretary
determ nes that such inmm nent danger and the conditions
or practices which caused such i mm nent danger no

| onger exist. The issuance of an order under this
subsection shall not preclude the issuance of a
citation under section 104 or the proposing of a

penal ty under section 110.

Bench Deci si on

At the conclusion of the taking of evidence, the parties
wai ved the filing of witten briefs, proposed findings of fact,
and conclusions of law. Instead, they agreed to make ora
argunent and have a decision rendered fromthe bench. Upon
consi deration of all docunentary evidence and testinony, and
after listening to oral argunent, | rendered the foll ow ng
deci sion fromthe bench:

This case is an application filed by Consolidation Coa
Company and Industrial Contracting of Fairnmont, Inc.
for review of an order of withdrawal issued by an

i nspector of the Mne Safety and Health Adm nistration
under section 107(a) of the Act for imm nent danger
Section 3(j) of the Act defines inmnent danger as the
exi stence of any condition or practice in a coal or

ot her m ne which could reasonably be expected to cause
death or serious physical harm before such condition or
practice can be abat ed.

The order in question recites that three people were
observed working on steel structure catwal ks and

pl atforns approxi mately 80 feet above the ground

wi t hout safety belts or other devices to prevent them
fromfalling; that travel ways and platforns were not
bei ng kept clear of stunbling and slipping hazards;

that a safety device was not provided at the top of the
| adder and on one side of the platformwhere nmen were
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wal ki ng; and finally, that on the slurry construction where a

person could fall through or over the edge, safety belts or
were not being used where there was a danger of falling.

The evidence indicates that Industrial Contracting of
Fairmont, Inc. was building a steel tower for
Consol i dati on Coal Conmpany. On the day in question, a
pl atf orm was being constructed at the top of the tower,
80 feet fromthe ground.

The inspector described the platformat the top of the
tower in detail. He described how the platformwas
reached by wal ki ng through the [ arge slurry pipe and
that at the end of the pipe he had to junp down
approximately 3 feet on the platform (Point A on
Respondent's Exhibit No. 2). On the floor of the

pl atf orm where he junped down there was sone | oose
grating. He further described the floor of the
platformas coated with frost or ice which he said was
slippery. According to the inspector there was an area
of the platform52 inches |Iong (Point B on Respondent's
Exhi bit No. 2), which had no handrail and another area
of the platform12 feet long (Point C on Respondent's
Exhi bit No. 2) which also had no handrail. The w dth of
t he wal kways next to these areas were only 24 inches
and 33 inches, respectively. Both the 52-inch span and
the 12-foot span had cabl es strung across them which
the inspector did not believe would support a man's

wei ght if he grabbed on to themwhile falling or if he
fell on to them The inspector's testinony is that the
men working on the platformhad to pass by these
unguarded areas in order to reach their area of work
(Point D on Respondent's Exhibit No. 2). The inspector
al so described a 60-foot area around the belt structure
where only a handrail, 6 feet off the platform

exi sted. Finally, and perhaps nost inportantly, the

i nspector testified that the men he observed on the

pl atform were not wearing safety belts.

The inspector's assertion that the nen were not wearing
safety belts is uncontradicted. H s description of the
areas which had no handrails, but only cables, also is
undi sputed as is his statenent that the nmen had to pass
by these areas to reach the area they were working.

H s statenment regarding the handrail also was not
chal | enged. The applicant's foreman admtted that
there was some frost on sonme of the grating, but he
expressed the view that it was not slippery. | find
nor e persuasi ve the inspector's

i nes
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testinmony that the floor of the platformwas slippery. |1 also
accept the inspector's opinion that the cable strung across the
52-inch span and the cable strung across the 12-foot span woul d
not be strong enough to hold a man if he slipped and fell

O herwi se, there would be no necessity to have handrails at all

I further accept the inspector's testinony that, with respect to
the 60-foot area, a man could slip and fall beneath the high
rail, which was the only handrail installed in that area.

Based upon the foregoing, | conclude an inm nent danger
exi sted. At any nonent, one or nore of the nmen could
have slipped and fallen at any of the places on the
hi gh platform described by the inspector with death or
serious injury as the certain result. Regardless of
how i nconveni ent safety belts may have been under the
particul ar circunstances, as the applicant's forenman
testified they were, these belts should have been worn.
As it was, the men were totally unprotected either by
safety belts or by adequate handrails at a tine when
weat her conditions were very bad.

Applicant's counsel has argued nost diligently that the
men wor ki ng on the platformwere experienced. |

cannot, however, accept that as a defense to the order
The Act protects all who work in the mnes. It is a
sad but true fact of life that sone of the worst
fatalities have befallen the nost experienced of

m ners.

| also recognize that as applicant's counsel has

pai nst aki ngly pointed out, the platformwas in the
process of being constructed and the men were bringi ng
their equi pnent out on to the platform It is not for
me to tell the applicant howto do its work. However,
what | cannot do is countenance the applicant's

di scharge of its construction responsibilities in a
manner whi ch exposes its men, even though they may be
experienced in their field, to imm nent danger

In Iight of the foregoing, | find and conclude that an
i mm nent danger existed. The order is upheld and the
application for review is dismssed.

I thank both counsel for a very hel pful oral argunent.
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CORDER

The bench decision is hereby AFFIRVED. Accordingly, it is
ORDERED t hat Order No. 0804505 be UPHELD and that the application
for review be DI SM SSED.

Paul Merlin
Assi stant Chief Adm nistrative Law Judge



