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Federal M ne Safety and Health Review Commi ssion (FMS. HRC)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. BARB 78-600-P
PETI TI ONER

Sinclair M ne;
V. Peabody Coal Conpany
Dr akesbor o, Kentucky
KENNY RI CHARDSON,
RESPONDENT

DECI SI ON

Appearances: J. Philip Smth, Esq., Ofice of the Solicitor, US.
Department of Labor, for Petitioner
Rees Kinney, Esq., Sam Jarvis, Esq., Jarvis, Payton
and Ki nney, Geenville, Kentucky, for Respondent

Before: Administrative Law Judge M chel s

This matter isbefore ne for hearing and deci sion upon the petition for
assessnment of civil penalty filed agai nst Kenny Ri chardson,
pursuant to section 110(c) of the Federal Mne Safety and Health
Act of 1977, 30 U.S. C 0820(c) (the Act), charging M.
Ri chardson with acting as an agent for a corporate operator,
Peabody Coal Conpany, and know ngly authorizing, ordering, or
carrying out stated corporate violations of mandatory standards. (FOOTNOTE 1)

The standards allegedly violated are 30 CFR 77.404(a), which
requires that nmachinery and equi prent be maintained in a safe
operating condition or otherw se renoved from service
i medi ately and 30 CFR 77.405(a) which prohibits nmen from
wor ki ng on or froma piece
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of nobile equipnment in a raised position until it has been

bl ocked in place securely. The equipnent involved was a Mde
1260 Bucyrus-Erie dragline which developed a crack in the |ower
chord or tube of the boom In the process of repairing the
machi ne, the boom col | apsed and a welder fell to his death and
others were injured. Follow ng the accident, MSHA conducted an
inquiry and thereafter charged the operator with three

viol ations of mandatory standards, the two referred to above
and one other not in issue in this proceedi ng. (FOOTNOTE 2) Peabody did
not contest the charges and the penalties assessed were paid for
the two viol ati ons which have been all eged herein (Petitioner's
Exh. No. 39). Thereafter, this action was brought which alleges
in effect that Kenny Richardson is individually Iiable under
the Act for the asserted violations of mandatory standards.

The parties are in agreenent that these charges involving
condi tions which occurred under the Federal Coal Mne Health and
Safety Act of 1969 were properly brought under the Federal M ne
Safety and Health Act of 1977 (Tr. 17-19).

Fi ndi ngs of Fact

The Peabody Coal Conpany is a Del aware corporation and the
operator of the Sinclair Mne which is |ocated near Drakesboro,
Kentucky. This mne is a surface strip coal mne which enploys
approxi mately 353 men. The daily production of the mne is
about 15,000 tons (Petitioner's Exhibit Nos. 2, 3, 39; Tr.

64- 67) .

Kenny Ri chardson, whose full nane is Janes Kenneth
Ri chardson, is 45 years old. He lives at 22 Grcle Drive,
Geenville, Kentucky, and is presently enployed by the Peabody
Coal Conpany's Sinclair Mne at Drakesboro, Kentucky. He has
been enpl oyed at the Sinclair Mne since January 4, 1964. H s
present position is day shift naster mechanic which he has held
since June of 1974. The duty of a master nechanic is to be a
supervisor of repair work on the stripping equipnent (Tr. II,
26-28). M. Richardson was the day shift naster nechanic in
charge of the 1260 dragline on Tuesday, August 2, 1977, and al so
on the days immedi ately preceding that date

A dragline is a type of excavating equi pnrent which casts a
rope- hung bucket a considerabl e distance, collects the dug
material by pulling the bucket towards itself on the ground
with a second rope, elevates the bucket, and dunps the material
on a spoil bank, in a hopper or on a pile (see Dictionary of
M ning, Mneral and Related Terns, Departnent of the Interior
1968, p. 346). The Bucyrus-Erie 1260 dragline used at the
Sinclair Mne is such a machine. It is
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pictorially shown in Petitioner's Exhibit Nos. 17-21. The

boom or beamof the 1260 dragline is approximtely 225 feet

| ong and wei ghs approxi mately 200,000 pounds. It is of
triangul ar construction with two 12-inch dianeter tubes or
"chords" at the top and one single 12-inch dianeter chord at the
bottomforming a triangle with the V part of the triangle at the
bottom The three chords which formthe triangle are each 12
inches in dianmeter. The walls of the upper <chords are 1 inch
in thickness, whereas that of the lower chord is one-half inch
in thickness. The outside circunference of the lower chord is
38 inches. The three chords are tied together with I acing tubes
approximately 6 inches in dianeter which formcross-bracing to
reinforce the three main chords (Tr. 91-94, 240-241; Tr. |1,
112-113, 132).

In its normal working position, the boomis held stationary
at a 30-degree angle off the horizontal. The cables of the boom
can be dismantled and the boomcan be laid on the ground if
necessary (Tr. 91-92, 240). The 1260 dragline can be noved by
the operator under its own power w thout assistance from any
ot her machine (Tr. 99).

This machine is equipped with a pressurized systemto
indicate a crack in the boom Oiginally, nitrogen gas was put
into the tubes under pressure. Prior to the accident on August
3, 1977, nitrogen was replaced with a conpressed air system
There are gauges inside the house of the nmachine which show the
pressure and if a crack develops in a tube the pressure wll go
down and be visible to the operator of the machine or the oiler
(Tr. 233). The pressure in the tube had gone down prior to
Monday before the accident, i.e., prior to August 1, 1977, and
the pressure systemwas turned off (Tr. 130-131, 233-234, 264).
Edward Yevi ncy, conpany-w de master nechanic, had observed that
t he pressure gauge had gone down indicating a crack in the boom
"a week maybe 10 days" before the accident (Tr. 11, 187).

In 1968, Bucyrus-Erie reconmended that the 1260 dragline be
equi pped with a "nodified intermedi ate boom suspensi on system"
al so called the "change-over kit," a nodification designed to
support the boom frommast to boom support point. This system
was not installed on the Sinclair Mne 1260 dragline and the

reason i s unknown (Petitioner's Exh. No. 38; Tr. 104). It was
installed on the 1260 dragline used at Peabody's Ri ver Queen
Mne, 6 mles away (Tr. I, 243-244). The 1260 dragline at

Peabody's Bl ack Mesa M ne also had the nodified system
installed (Tr. I, 266).

The nodified intermedi ate boom suspensi on system woul d have
been acceptable to MSHA in lieu of a block for repairing the
boom (Tr. 104, 338). M. Richardson denied any know edge of
t he suspension system He testified that in his discussions
wi th Bucyrus-Erie representatives about the cracks on the 1260
dragli ne he was never advised of the
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nmodi fied system (Tr. 11, 55). However, Wayne Bow i ng,

director of all heavy equipnment for Peabody, was aware, prior
to the accident, that the 1260 dragline at the Sinclair M ne
did not have such system (Tr. |1, 247). The nodified system
was installed on the Sinclair 1260 dragline after the accident
(Tr. I, 57-58).

Soneti me before August 1, 1977, a crack devel oped in the
| ower chord of the boom The pressure in the tube had dropped a
week or 10 days before indicating the crack had devel oped over
a period of tinme (Tr. Il, 187). M. R chardson testified he
was first advised as to the crack 2 or 3 days before the
accident (Tr. I1, 231). He was told by Bob Coppage that the
crack was getting worse on August 1, 1977, at about 2:30 p.m
(Tr. 11, 31, 64). He examned the machine at that time. The
crack was visible. He |looked at it fromthe catwal k and could
see approximately one-third of the crack or about 10 inches
(Tr. 11, 65, 66). M. Richardson told Bob Coppage that it
needed repair (Tr. |1, 66).

M. Richardson, after conpleting his inspection, did not
consi der the machine to be unsafe and he gave instructions that
it continue to operate, that 1is, continue its normal coa
di ggi ng. The machine continued to operate for about 15 or 20

m nutes of M. Richardson's shift (Tr. 11, 67, 100, 152). The
machi ne was al so operated into the second shift for a short
period of time (Tr. 11, 130). Wen M. Richardson | ooked at the
crack, he could detect "just a Ilittle novenment"” although it was
hard to see well (Tr. 1I, 137). The area of the break was
partly obscured by the cross-lacing tubes (Tr. 11, 66).

M. Yevincy had noticed the crack a week or so prior to the
accident and had notified the supervisor, the assistant
supervisor, and the master mechanic at the tine who was Gai
Lee. M. Yevincy, on August 2, had also noticed that the crack
was "noving a little" (Tr. 11, 172).

Cracks had devel oped at the sane point on the chord on the
1260 dragline before. The boom had been repaired a dozen times.
On July 19, 1977, there had been a crack repaired by M.
Yevincy (Tr. 11, 124, 172-173; Respondent Exh. No. 1). M.
Ri chardson tal ked with Bucyrus-Erie in July 1977 and was
prom sed instructions for repair. He received certain
specifications and instructions on the Saturday prior to the

accident. He had also received in June of 1977, information on
field repairs (Tr. 11, 39-40, 43, 51; Respondent Exh. Nos. 2,
3).

The instructions received by M. Ri chardson from
Bucyrus-Erie for field repairs were adnmitted into the record as
Respondent's Exhibit No. 3. The following is the full text of
the instructions for effecting repairs on the boom except for
t he wel di ng procedures:
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FI ELD REPAI RS
A, SUPPORTI NG THE BOOM DURI NG REPAI RS

In nost cases the boom can and should be repaired while it
is supported on the machine in its working position. Severa
met hods can be used for access to the area to be repaired.

1. By using an auxiliary crane the wel der can be
suspended in a basket.

2. Special tenporary |adders and platforns can be
fabricated. If you require assistance in making these,
contact the Service Departnent at South M| waukee
prior to making the repair.

3. Cccasionally the machine to be repaired is in a

m ne which also has rotary drills. It is possible,
dependi ng on the machine |ocation, to position the
boom over the mast of the drill so that the repair

wor k can be done fromthe mast of the drill.

If a section of main chord nmust be replaced or if nunerous
cracks are to be repaired, it may be necessary to | ower the
boom In this case, the following nethod of supporting the boom
shoul d be fol | owed:

1. As a general rule, use a mninumof four cribs. One
under boom poi nt, one under |ower apex and one each above and
bel ow t he chord which is to be renoved or repaired. These cribs
must be placed at a panel point.

2. \Wen placing cribs, their height should be such
that the boom chords are as straight as possible and so that no
stress remains in the chord due to its dead wei ght.

3. Both sides of the boom nust be supported even
t hough only one side is to be repaired.

After inspecting the crack on August 2, 1977, M. Richardson
di scussed the nethod of repair with the second shift naster
mechanic, Gail Lee, and the day shift machine operator, George
Barnett. They considered the possibility of sw nging the boom
up toward the spoil to nake a better work area. There was no
di scussi on of blocking the boom (Tr. II, 68-69, 96-98, 135). M.
Ri chardson testified that he did not instruct the second shift
mechani cs; rather, he stated that he had advised them (Tr. 11
152). He testified further that while
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the procedure for repair was discussed, he did not set it up (Tr.
1, 99). M. Richardson described his participation in the

di scussion of the repairs as follows:

A | told [Gail] that as soon as he got his people
over there to shut the machine down, go to work on it,
get a good safe working area at the vicinity that he
was going to work on the boom make sure that they
had their safety belts and everything in good order
and repair it, put the gussets on, and to talk it over with his
crew and see which position that they would rather
have the machine in; and | advised himto do that.

(Tr. I, 97).

After observing the crack, M. Richardson
recogni zed that inmediate repairs were necessary. He told Bob
Coppage "that we needed to nmke sone repairs pretty quick” (Tr.
Il1, 66, 201). 1In response to the question of whether he felt
that the machi ne should be shut down for repairs, M.
Ri chardson answered "As soon as | got the avail abl e equi pnent to
hel p over” (Tr. 11, 67).

M. Richardson was fully famliar with the requirenments of
the aw and the regulations relating to mning and specifically
to mandatory standards 30 CFR 77.404(a) and 77.405(a) (Tr. 11
77-80, 162-163).

The repairs, while discussed on the first shift, were
actual ly begun on the third shift which ran frommdnight to 8
a.m Master nechanic M. Barber was in charge on this shift
(Tr. 150-151). The nethod used in the past was to take a
| adder and secure it to get down to the point of the crack and

to use safety belts (Tr. Il, 61). The repair on this occasion
was approached in the sane nmanner except that a platformfor
the welder to stand on was attached to the boom (Tr. I1, 63).

The intended nmethod of repair was to first bevel 6 inches on
the side of the |lower chord and then to weld the opening solid.
After welding the bevel, a gusset plate was to be welded to the
chord for reinforcenent (Tr. 95-97).

In this instance, the beveling was started approxi mately
4-1/2 inches above the 9 inches which were still intact of the
38-inch circunference of the chord. Roger Tapp, one of the
wel ders, proceeded to cut the chord and when about 9 inches had
been beveled, only 4-1/2 inches of solid wall remained. The
| ower chord was weakened to the point that it broke. The excess
in the load placed on the two upper tubes by the weight of the
boom pulling down caused the upper chords to bend upward. As
t he boom bent upward and back toward the machine, suspension
cables running fromthe mast to the point of the boom went
slack allowi ng the auxiliary support cables to go sl ack causing
the boomto fall to the ground. At the point of
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the crack, the boomfell approximately 100 feet to the ground
(Tr. 95-97, Petitioner's Exh. Nos. 17-35). The testinony and

ot her evidence indicates that the |Iower chord, with a
circunference of 38 inches, was cracked for approximtely al
but 9 inches (Tr. 94, 159-161, 217, 250, Petitioner's Exh. Nos.
15-15, 36).

As a result of the accident, the welder, Roger Tapp, fell to
the ground and was killed instantly and other mners suffered
some injuries (Tr. 85-86; Respondent Exh. No. 6).

During the repair work, the boom of the dragline was not
bl ocked or otherw se secured in place, but was worked on while
inits normal raised position for digging operations (Tr. 97,
270, 277). If the machine had been equipped with the nodified
i nt er medi at e boom suspensi on system it would not have been
necessary to bl ock the boom according to the testinony of MSHA
personnel (Tr. 104, 338). Also, it would not be necessary to
bl ock the boomfor welding on handrail steps or other work not
i nvolving the structure of the boom (Tr. 227-228).

The record fails to reveal the reason why the 1260 dragline
at the Sinclair Mne was not equipped with the nodified
i nternedi ate boom suspension system The literature which M.
Ri chardson received from Bucyrus-Erie does not nention such a
system There is no evidence that the lack of a suspension
systemon the Sinclair Mne's dragline was a matter of common
know edge at the mnmne. Only Wayne Bowling testified he was
aware that this nachine did not have this system (Tr. 1, 247).
The record does not show that he comunicated this information
to the Respondent or any ot her persons at the m ne. M. Bow ing
asserts that he did not know whether the boom woul d have been
prevented from falling had it been so equipped (Tr. 11, 254).

The 1260 dragline at Sinclair without the nodified
i nternmedi ate boom suspension systemwas unsafe to operate with a
crack in the <chord. Inspector Janes Uley testified that it
was unsafe because flexing of the boomthrough the continued
use of the machine would enlarge the crack to the point where
the chord would no | onger hold. He testified, however, with
full know edge of the wultimate result and al so with know edge
that there was no nodified suspension systemon the machine
(Tr. 168). David Wiitconmb, a holder of a Bachelor of Science
degree in mechani cal engi neering and an authorized

representative of the Secretary, |likewi se testified that the
machi ne was unsafe wth the crack in the chord because the
crack woul d increase and the boomwould eventually fall (Tr.
267).

Wtnesses for the Respondent and the Respondent hinself
testified to the effect that the machine in their opinion was
safe and that there had been no reason to foresee an accident.
This testinony is that of Wayne T. Bowling, director of al
heavy equi pment (Tr. 235-249, 256-259); Ed Yevincy, comnpany
wi de master mechanic (Tr.
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176-177); GCeorge Wallace Barnett, day shift operator for Peabody
(Tr. 11, 201-202); and M. Richardson, the Respondent (Tr. 11
95, 267).

On the question of the safety of the machine, |
accept the testinony of the authorized representatives of the
Secretary over the Respondent's w tnesses because the ultimate
breaki ng of the chord denmonstrates that the machine was unsafe.
| accordingly find that it was unsafe to continue to operate the
machi ne.

For reasons explained in the discussion, as to the first
al l eged violation Kenny Ri chardson knew or should have known
that the 1260 dragline was unsafe. As to the second all eged
violation, he did not know or have reason to know that the boom
of the 1260 dragline should have been bl ocked while men were
working on it with the boomin a raised position

Di scussi on

The charge in the petition is that the corporate operator
Peabody Coal Company, violated mandatory safety standards 30 CFR
77.404(a) and 77.405(a) and that Respondent "acting as an agent
of the corporate operator wthin the neaning and scope of
section 3(e) of the Act, knowi ngly authorized, ordered, or
carried out each of the aforesaid corporate violations.” The
petition seeks a penalty of $500 for each of the two all eged
vi ol ati ons.

The issues on the nerits are (a) whether the corporate
operator, Peabody, violated the standards cited, (b) if so,
whet her Respondent is its agent, and (c) whether Respondent
knowi ngly, authorized, ordered, or carried out these
violations. If a violation is found, there is a further issue as
to the amount of the penalty to be assessed. (FOOTNOTE 3)
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The initial question is whether Peabody Coal Conpany viol ated the

standards cited. Peabody was not naned as a party-respondent in
this proceeding and it mnade no appearance. Prior to the

heari ng, Peabody, apparently in settlenent of charges relating
to the alleged violations of 30 CFR 77.404(a) and 77.405(a),
paid penalties of respectively $2,050 and $750 as shown on a
conputer printout (Petitioner's Exh. No. 39; Tr. 360-362).

Respondent in his brief has not raised, at least directly,
any issue as to the liability of Peabody, but MSHA lists this is
an issue presented. MSHA contends it has shown in this
proceedi ng that Peabody has violated the cited standards and it
relies for its position on the decision of the Board of M ne
Qperations Appeals in Everett L. Pritt, 8 IBMA 216 (1977). NSHA
also is apparently attenpting to rely on the paynent by Peabody
of civil penalties as a basis for its position. Inits
posthearing brief, MSHA states "The corporate operator disposed
of its case at the MSHA Assessnent Ofice level, and the
assessnment inposed by that office is deenmed to be the final order
of the Comm ssion pursuant to 30 CFR 100.6(c)." As to this
latter argunent, it is my view that the nere paynent of
penal ti es under assessnment procedures set up by the Secretary
is not an adm ssion of guilt by the operator. MSHA conceded as
much on the record by stating that it did not claimthat the
paynment of the civil penalties by Peabody was an adni ssion of
liability on its part (Tr. 23-24).

The issue, therefore, is narrowed to whether there is a
showing on this record of violations of the cited standards by
Peabody. The <corporate operator, as noted, was not present at
the hearing and it had no opportunity in this proceeding to be
heard on the alleged violations. The Board of Mne Operations
Appeal s held in Everett L. Pritt, supra, that in spite of an
operator's absence, the operator could be found |liable for the
pur poses of section 109(c) of the 1969 Act. This section is
conparable to section 110(c) of the 1977 Act. Therein the
Board stated, overruling the admnistrative |law judge, that the
cl ause "whenever a corporate operator violates a nmandatory
health or safety standard %(3)5C' establishes nerely a prim
faci e case under section 109(c) of the 1969 Act. According to
the Board, MESA (now MSHA) nmust establish that the corporate
operator violated the standard at issue "but such may be
established in a section 109(c) proceeding in the absence of the
operator as a party." Board Menmber Schel | enberg di ssented,
observing that the Board's decision could result in a finding of
liability on the part of the agent, though the corporation
could be found to be not |iable.

The Board cites two other cases decided by administrative
law judges in which it asserts that its theory of the | aw has
been fol | owed. However, in those cases the judges nade no
finding, at least directly, of liability on the part of the
corporate operator. In MESA v. Ronald Corl, Docket No. PITT
75-445-P (April 23, 1976), cited by the Board, the judge appears
not to have dealt at all with the
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i ssue of corporate operator liability. The second case cited by
the Board is MESA v. Daniel Hensler, Docket No. VINC 75-374-P
(March 31, 1976). |In that case, Judge Luona found only that
"the testinmony presented in the instant case wthin ny opinion
constitutes a prinma facie showing of liability against the
operator in a case where the operator is a party." [Enphasis
added. ]

In ny view, the Board was wong in its decision in the Pritt
case. | agree with Board Menber Schellenberg in his dissent,
not only for the reasons he stated but because there is no way
the condition precedent, so clearly set forth in the section
can be net where the corporate operator has not had an
opportunity to be heard. (FOOTNOTE 4) Neverthel ess, the precedent of the
Board appears to be binding unless and until overruled by the
Revi ew Conmi ssion. The Board decision requires a prinma facie
showing of liability of the corporate operator as a condition
precedent. | will therefore consider the evidence against the
corporate operator in terns of the Board' s theory as set out in
the Pritt case.

There is another matter of a threshold nature and that is
whet her M. Richardson is an agent of the corporate operator
Peabody Coal Company. | find that he is. "Agent" is defined
in Section 3(e) of the Act as "any person charged with
responsibility for the operation of all or a part of a coal or
other mne or the supervision of the mners in a coal or other
mne." M. Richardson is and was a master nechanic on the day
shift for the Peabody Coal Conpany. He was in charge of the
1260 dragline on the first shift and thus fits the definition
of an "agent." He had general supervisory authority over the
1260 dragline involved in the alleged viol ati ons even though
other master nechanics were in charge on the later shift. Thus,
I find that M. R chardson was an agent for the corporate
operator, Peabody Coal Conpany. See the Hensler case, supra,
deci ded by the Board of Mne Qperations Appeals, in which Daniel
Hensl er, the Respondent, was a section forenman



~884
Al l eged Violation of 30 CFR 77.404(a)

The first allegation against M. Richardson concerns the
standard 30 CFR 77.404(a) which provides: "Mbile and stationary
machi nery and equi pnent shall be maintained in safe operating
condition and machi nery or equiprent in unsafe condition shall be
renoved from service i mediately."

The charge as set out in the notice of violation dated
August 4, 1977 (Petitioner's Exh. No. 4), is as follows: "Mbile
equi prent in unsafe condition was not renoved from service
i mediately, in that, a crack in the |ower chord of the boom of
t he Bucyrus-Erie 1260 dragline was known to exist and not
renmoved from service."

The evidence received in this proceeding is sufficient in
nmy viewto establish a prim facie case agai nst Peabody Coal Conpany.
The equiprment, the 1260 Bucyrus-Erie dragline, had not been fitted
with the nodified internediate boom suspension system and therefore
was vul nerable to a collapse of the boom such as that which occurred
on August 3, 1977. Under the circunstances, cracks in the chords of the
boom nmade it highly unsafe. Two witnesses for the Petitioner
both authorized representatives of the Secretary, testified that
t he boom was unsafe. Their testinony, it appears, was based on
their know edge that the machi ne was not equi pped with the
nodi fied internmediate boom suspension system (Tr. 168, 273).
Both witnesses testified to the effect that the boomflexes and
that each time a load is picked up and then dropped there would
be a flexing which would tend to widen the crack unti
eventually the chord would be severed. Correspondence from
Bucyrus-Erie (a letter to M. WIliamCraft, dated Septenber
22, 1977, Petitioner's Exh. No. 38), leaves no doubt that the

machine in its condition was unsafe. The letter states: "[t]he
crack shoul d have been repaired i nmedi ately when it was
detected. "

O her testinmony which will be reviewed in nore detail bel ow
istothe effect that the equi pment was not unsafe at the tine
on August 2, 1977, that M. Richardson was in charge. M.

Ri chardson clained in his testinony that the machine was safe
and that it was the cutting into the new netal that nmade it
unsafe. Qther w tnesses asserted that the machine was safe in
their opinion, even though the |ower chord had a crack in it of
two-thirds its dianeter. These wi tnesses were \Wayne T.
Bowl i ng, director of all heavy equipnment for Peabody, Ed

Yevi ncy, oiler and nmachi ne operator for Peabody, and George
Wal | ace Barnett, also an operator of the 1260 dragline for
Peabody. M. Bowing knew that the 1260 dragline at Sinclair
was not equi pped with the nodified suspension system although
he cl ai ned he did not know whether the systemwould have
prevented the boomfromfalling. As to these latter witnesses,
I construe their testinony to nean that, based on the condition
as they wunderstood it at the tinme, they did not believe it to
be unsafe. The fact as now known that the broken chord was on
a machi ne not equipped with the nodified
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i nt er medi at e boom suspensi on systemand that it was vul nerable to
coll apse |eaves no basis for their contentions that it was safe.
The crack was extending further because of the flexing of the
boomand it was only a matter of time until the chord would
break and the boomwould fall, subjecting miners in the area to
t he hazard.

Accordingly, | find that the nachi ne was unsafe to operate
and pursuant to 30 CFR 77.404(a) should have been renmoved from
service imediately. It was not renoved, however, but

continued to operate even after personnel had becone aware that
the crack was enlarging. Therefore, the evidence establishes a
prima facie case against the corporate operator, Peabody Coa
Company, for a violation of nandatory standard 30 CFR
77.404(a).

The Respondent is an individual and is charged under section
110(c) of the Act as an agent of Peabody Coal Conpany "who
knowi ngly authorized, ordered, or <carried out such violation."
M. Richardson testified that he had specifically instructed
the mners to continue to operate the machine for the remainder

of the day shift, a period of 15 to 20 mnutes (Tr. |1, 152).
Thus, he authorized or ordered such violation and the only
issue remaining is whether he did so "knowingly." M.

Ri chardson adnmitted during his testinony that he was famliar
with the two nandatory standards charged in this proceedi ng.
The word "knowi ngly," as used in civil and crimna

statutes, is not a termof precise definition. The courts have
gi ven various shades of neaning to the word, dependi ng upon the
context in which it was consi dered. See 51 C J.S. Know ngly
(1969), and cases cited thereunder. There is no legislative
history under either section 109(c) of the 1969 Act or section
110(c) of the 1977 Act which provides gui dance in construing
the nmeaning of this term Mreover, neither the Board of M ne
Qperations Appeals nor the Conmmi ssion has interpreted the
meani ng of the word "knowi ngly" in section 109(c) of the 1969
Act. The Conmi ssion has not yet construed the meaning of the
word in the 1977 Act.

Respondent urges the test applied by Adm nistrative Law
Judge Schweitzer in MSHA v. Harvel, Docket No. DENV 77-40-P
(Novenber 16, 1978), in which he states as follows:
"Knowi ngly," for the purpose of its application to this case
regardi ng section 109(c), neans done "intentionally" or
"consciously,” with know edge of the facts. It requires
nore than that the act was done by way of oversight or

i nadvertence or was an accident, but it does not

require that the act was wllful, involving reckless

di sregard of the | aw.

MSHA argues that the word shoul d have the sane neani ng as
that wunder contract Ilaw, that is, know ng or having reason to know
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The only court case treating the question appears to be United
States v. Consolidation Coal Conpany and Donal d Kidd, 504 F.2d
1330, 1335 (6th Gr. 1974). There, the court in construing a
crimnal provision of the Act stated to the effect that
"willfully" neans sonething nore than "know ngly" and that even
"willfully" need not connote bad purpose, either to di sobey or
disregard the law or an evil notive.

In support of its position that "know ngly" neans know ng or
havi ng reason to know, MSHA cites two other cases deci ded by
adm nistrative law judges which bear on this question, nanely,
Secretary of Labor v. Cowin and Conpany, Inc., Docket Nos. HOPE
76-210- P through HOPE 76-213-P (Judge Broderick, Septenber 14,
1978), and MSHA v. AL W CGarrett et al., Docket Nos. NORT
76X400- P, etc. (Judge Steffey, June 30, 1977), as well as the
United States District Court case, United States v. Sweetbriar,
92 F. Supp. 777, 780 (D.CWD.S.C. 1950).

In the Sweetbriar case, the court held:

[T]he term "knowi ngly" as used in the Act [the WAl sh-Healey Public
Contracts Act], does not have any neaning of bad faith or

evil purpose or crimnal intent. Its neaning is

rather that wused in contract |law, where it neans

knowi ng or having reason to know. A person has

reason to know when he has such information as would | ead

a person exercising reasonable care to acquire know edge of

the fact in question or to infer its existence.

92 F. Supp. 777 at 780.

In ny view, the neaning given to the term "know ngly"
by the court in Sweetbriar, even though the court
was considering a wholly different statute, is one which should
be applied to the sane termin section 110(c) of the Mne Act.
If a showi ng of actual know edge that the condition was unsafe
was required, it would be applying an extrenely strict standard

to this civil statute. This does not appear to be the intent
of Congress. Accordingly, I wll construe the termto nean
knowi ng or having reason to know. Such construction woul d be

in accordance with the Congressional purpose to foster safety
in the work place.

Applying such a standard, M. Richardson, as to the first

alleged violation, i.e., not renoving unsafe equi pnent from
service imediately, either knew or had reason to know that the
equi prent was unsafe under the Sweetbriar reasoning; i.e., he

knew or had reason to know when he had such information as
woul d | eave a person exercising reasonable care to acquire

know edge of the facts in question or to infer its existence.
My reasoning will be developed in the paragraphs which follow
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Prelimnarily, it should be considered that the 1260
dragline at the Sinclair Mne was not equipped with the
nodi fied internmedi ate boom suspension system Had t he machi ne
been so equi pped, there would not have been violations of
either standard as alleged. MSHA officials concede that had the
machi ne been equipped with the nodified system there would have
been no need for blocking the boom Additionally, the
manufacturer in its letter of Septenber 29, 1977, observed that
such suspensi on system properly mai ntai ned and adjusted would
have supported the boom when the | ower chord was severed. It
follows that had the machi ne been so equi pped, it could have
been safely operated for at least the periods at issue in this
pr oceedi ng.

In M. Richardson's favor is the |lack of any evidence that
either he or any of his peers on the job site had know edge that
the 1260 dragline |acked the nodified internediate boom
suspensi on system M. Richardson testified, and there is no
proof to the contrary, that he was w thout know edge of the
nodi fi ed suspensi on system He deni ed having any information of
this system fromthe manufacturer, and the literature in
evi dence sent to him by Bucyrus-Erie does not nention the
nodi fication. Oher witnesses who worked w th himconsidered

the machine to be safe, i.e., Ed Yevincy, oiler and nachine
operator, and CGeorge Wallace Barnett, also a nmachi ne operator
This testinony is illogical unless it is considered as their

view prior to the accident and wthout their know edge of the
machi ne's | ack of the supporting nodified internediate boom
suspensi on system whi ch woul d have prevented collapse. One

wi t ness, Wayne T. Bow ing, director of all heavy equi pnent for
Peabody, did know that the Sinclair Mne 1260 dragline had not
been equipped wth the nodified system It is sonething of a
nmystery why this information was not conmmunicated to the
managenent of the Sinclair Mne, or to the master nechanics but
there is no evidence that it was. Apparently, M. Bowing did
not know that such equi prent was necessary to prevent the boom
from falling when a chord is severed, although he should have
known thi s.

Furthernore, M. Richardson had seen this boomcrack a
nunber of times and either had directed or seen others direct
repairs. In none of those instances had the boom been bl ocked
and the repairs had al ways been conducted safely.

In spite of those factors, M. Richardson at |east had
reason to believe that this 1260 dragline was unsafe. Even
t hough he had no know edge about the nodified internediate boom
suspensi on system and the safety protection such would have
provi ded, he did have consi derabl e direct know edge about a
potentially dangerous situation. He either knew or had the
responsibility for knowi ng as nuch as 10 days before the
accident that a crack had developed in the boom Ed Yevincy
testified that the pressure gauge had gone down a week or maybe
10 days before. The pressure gauge is an inportant part of the
safety equi pment placed on the 1260 dragline. The very purpose
of this gauge is to give a warning of a devel opi ng hazard. The



manufacturer in its letter of Septenber 29, 1977, refers to it
as a "crack



~888

detection and warning system"” There is no clear evidence that
M. Richardson personally knew of this |ack of pressure until
August 2, but he had the responsibility for operating this
machi ne and shoul d have known that the pressure was down.

More than that, M. Richardson knew 2 or 3 days before the
accident that a crack had devel oped and he was told by Bob
Coppage on Monday, August 1, that the crack had extended. It
not until August 2 at 2 p.m that M. Richardson decided to
exam ne the crack. At that tine it was described as "getting
worse."” M. Richardson personally exam ned the crack, although
fromsome distance, and he determ ned that it needed quick
attention. Even though he could not see the entire crack, he
was able to observe about a third of it, which indicated or
shoul d have indicated to hima very serious condition. Both
M. Richardson's actions and his testinony suggest that he knew
it was serious. Directly after observing the condition, he
began di scussions with other personnel about the nethod of
repair. He told Bob Coppage that "we needed to make sone
repairs pretty quick” (Tr. Il, 66). Wile he testified that he
did not believe the machine to be unsafe, he did indicate in
response to a question that it should be shut down for repairs
"[a]s soon as | got the available equipnent to help over" (Tr.
I, 67).

Consi dering the evidence described above, there is no doubt
that M. R chardson knew that he was faced with a very bad
crack. It is also clear and his actions show that he knew it
had to be repaired without delay. It follows that he nust have
known that at some point a conplete break in the chord was
possi bl e as long as the machine continued to operate. Even if it
is accepted, as it nust be on the basis of this record, that M.
Ri chardson was unaware of the [ack of the nodified internediate
boom suspensi on system there is also no evidence that he knew
one way or the other what would happen if the chord broke
completely through. It was the kind of situation which would
rai se a person's suspicion, particularly a nechanic with
consi der abl e experience, that sonething bad was happeni ng which
could well endanger personnel in the area. M. R chardson
clearly had "such informati on as would | ead a person exercising
reasonabl e care to acquire know edge of the facts in question or
toinfer its existence," that is, the hazardous and unsafe

nature of the broken chord. United States v. Sweetbriar
supra. It is not enough, it seens to me, that M. Richardson
had all owed the machine to operate with a cracked chord in the
past . This means only that the mners were lucky it did not

break in the past, not that it was safe or that it should have
been consi dered as safe.

M. Richardson was faced with a
situation which had the obvious nanifestations of a hazard,
that is, a serious crack and one that was spreading under use.
M. Richardson recogni zed the seriousness of it by actions and
words and shoul d have known that he was dealing with a hazard to
t he m ners. In spite of this, he specifically directed that the
1260 dragline continue to operate until the end of the shift.
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Respondent argues in its brief that "i medi ate" does not nean the
present instant but "a reasonable tinme in view of the particul ar
facts and circunstances of the case under consideration.” |
reject this interpretation of the word "imediate." Although
only 15 or 20 minutes were involved after M. Richardson had
made his inspection and directed the continued operation of the
machi ne, that was sufficient tine for the chord to sever and the
boomto collapse. The exact time in which the chord would have
become conpletely severed under use was unpredictable.

Accordi ngly, when the hazard was discovered the machi ne shoul d
have been taken out of use immediately, that is, at the exact
time of the discovery.

Furthernore, the hazard was sonething that existed not only
for the few mnutes nentioned, but, in fact, for perhaps a week
or nore. The pressure in the gauge was |ost a week or 10 days
prior to the accident. M. R chardson knew at |east by August
1 that the | ower chord was cracked and that the crack was
expandi ng. The machi ne constituted a hazard even at that earlier
time and M. Richardson either knew or should have known this.

Accordingly, for the reasons stated above, | find that M.

Ri chardson knew or shoul d have known that the 1260 dragline was
unsafe and should have renbved it fromservice i mediately.

In summary, the evidence establishes a prima facie violation of
30 CFR 77.404(a) by the corporate operator, Peabody Coa
Conmpany, and that Respondent, Kenny Richardson, as the agent of
such corporation, knowi ngly authorized, ordered, or carried out
such viol ation.

Al l eged Violation of 30 CFR 77.405(a)

The second al |l egation agai nst M. Richardson concerns the
standard 30 CFR 77.405(a) which reads in part as follows: "Men
shall not work on or froma piece of nobile equipnment in a
rai sed position until it has been blocked in place securely.”

The charge as stated in the notice of violation dated August
4, 1977 (Petitioner's Exh. No. 7), reads as follows: "Men shal
not be required to work on or froma piece of nobile equi pment
in a raised position wuntil it has been bl ocked in place
securely.™ The evidence, | believe, is sufficient to
est abl i sh agai nst Peabody Coal Conpany a violation of this
st andar d. (FOOTNOTE 5)

Respondent contended or at |east seened to contend during
the course of the hearing, that the standard was not applicable
to this
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particul ar machine, the 1260 dragline. Respondent

appeared to argue that because of the huge nature of the
machi ne the alternatives nentioned by MSHA other than the

nodi fied internmedi ate boom suspensi on systemwere not really
practical. These alternatives included |owering the boomto the
ground or lowering it part way over a spoil pile. Both of these
alternatives, as shown on the record, would create sone
difficulties. Nevertheless, | believe the record is clear that
the boom coul d have been so bl ocked. The manufacturer in its
instructions on field repairs recomends supporting the boom
during repairs, in at |least some circunstances, that is, where a
section of the main chord nmust be replaced or nunerous cracks
are to be repaired. This denonstrates quite clearly that the
boom can be supported and, of course, there was no other option
but to do so in this case where the nachine was not equipped
with the nodified internmedi ate boom suspensi on system The
point may be noot for the future, however, since the nmachine is
now equipped with the nodified systemand in nost, if not in
all instances of repair, it may no |onger be necessary to
support the boom

Respondent al so argued that the 1260 dragli ne was not

"nmobi | e" equi prent . The machine is |arge and cunbersonme and
apparently noves very slowy over the ground. However, it is
operated and noved under its own power. In ny view, it cones

within the definition of the term"nobile" as used in the
st andar d.

Accordingly, I find that the evidence establishes a prinma
facie case of a violation of the standard 30 CFR 77.405(a) by
the corporate operator, Peabody Coal Conpany. The

remai ni ng question is whether or not Respondent, as agent of the
corporate operator, "know ngly authorized, ordered, or carried
out such violation."

A principal argunent of the Respondent is that he had no
duty, authority or responsibility for the inplenentation of the
repairs. He clainms that such was the responsibility of other
mast er nechanics, including Gail Lee of the second shift, and
M C. Barber, master nmechanic of the third shift when the
acci dent occurred. Al so, Respondent denies that he instructed
anyone to make the repairs and argues that there is |ack of any
direct evidence to the effect that he authorized, ordered, or
carried out the repair procedures (Respondent's Brief, pp
22-23). He maintains that he was hone in bed when the accident
occurred and cannot be held accountable for the repair activity.

The record shows that there are ei ght master nechanics at
the Sinclair Mne working on three shifts. Each is in charge of
certain machines during their respective shifts. Kenny
Ri chardson, during the day shift, had the responsibility for
t hree machi nes including the 1260 dragli ne. According to sone
of the testinony, the day shift
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mast er nechani cs have no greater authority than the naster
mechani cs on other shifts. However, the evidence shows they do
have charge of ordering parts since parts are nore readily
avai |l abl e during the daytime. Furthernore, the daytine master
mechani cs, even if they do not specifically direct the repair
work to be done on other shifts, wield significant influence
over the nethod of such repairs. Wayne T. Bow ing, conpanyw de
mast er nechanic, expressed it as follows:

Q \Wat is the--you' ve nmade a distinction between the
day shift master nechanics. Now what is the basis for
that distinction if they have simlar powers and

aut hority?

A Wiat is it? They are out at the tines

when we have the parts. In the daytine they do nost

of the setting up when there's a better class of

people in the daytime for repairs, welders. W have

nor e- experi enced people on days a lot of times and that's the
di stinction we nmake.

And they know where the parts are and they do their

ordering before they turn in to their supply people

what they need and the supply people in the daytine
what it would take to keep the night shift--to

hel p them out and to get the material down

there.

And then they go discuss it with themin the
afternoon and they take over where they left off.

(Tr. 11, 241).

M. Richardson's testinony on his own
authority drew a distinction between instructing other master
mechani cs, and advising them He generally testified that
whil e he advised on the repairs, he did not instruct the other
master mechanics. At one point, however, he testified that he
did instruct themabout the repairs to be nmade, but he did not
instruct themas to howto do the repairs (Tr. 1, 128).

O her witnesses testified, generally, that the daytine
mast er nechanic made the decision on repairs. Ceorge Wll ace
Barnett, day shift operator, stated that materials and parts
are ordered on the day shift and that as far as he knew, the
mast er nechanic on the day shift makes the decision on the

repairs to be made (Tr. 11, 207). Cene Porter, the third shift
oiler, testified that he supposed M. Richardson was the |ead
master nechanic at the mine (Tr. Il, 225). John Cooper, day

shift welder, testified he was told by the superintendent that
Kenny Ri chardson was the | ead master mechanic at the Sinclair

Mne (Tr. 11, 314). Wayne Bowing testified that M. Ri chardson
was the "lead master nechanic” over this particular machine
(Tr. 11, 250). Kenny Richardson, at the investigationa

heari ng conducted after the accident, according to the
testinmony of a
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wi tness, adnmitted that he had set up the work procedures for the
repair of the boom (Tr. 305). Also, it was M. Richardson who
contacted Bucyrus-Erie for instructions and assistance.

The evidence outlined above establishes that, at the very
| east, M. Richardson shared the authority for setting up the
procedures to repair the boom He seens to argue because
others shared the responsibility that he cannot be held liable.
It seens to ne that if M. Richardson had sone responsibility
along with others, the nere fact that the others are not charged
in this proceeding would not relieve M. Richardson of his
responsibility. Furthernore, the evidence is sufficient to show
that M. R chardson was involved to a greater extent than
nmerely sharing the responsibility with other naster nechanics.
VWile he clains that he only instructed the other mechanics in
how to go about the repair, it is evident fromthe record that
this instruction, in light of the superior authority held by the
dayti me mechanics, anounted to a virtual direction. 1t would be
unlikely that other mnechanics would countermand his
instructions and the facts show that they did not do so in this
case.

In the discussions and instructions concerning preparing for
the repair work, no serious consideration, if any, was given to
the matter of supporting the boom M. Richardson gave
instructions or advice on the general manner of preparing for
the repair, along with certain safety precautions, but he failed
to direct or authorize supporting of the boom The fina
guestion under this alleged violation is whether M. Richardson
knowi ngl y authorized, ordered, or carried out the violation. Hs
know edge or reason to know is much |less clear than with the

previously considered violation. 1In the prior violation the
physi cal evidence was there for himto see; however, this
situation is considerably different. 1In the first place, it

was not a common practice to support the boom during repair work.
Most of the evidence suggests that it was not considered
necessary in the trade to support the boom though this was
probably based on the fact that other simlar rmachines are

equi pped so as not to collapse. Specifically, it had been M.
Ri chardson's prior experience that the boom could be repaired
while in its raised position.

The manufacturer's instructions which M. Richardson had
received prior to the accident indicate certain circunstances
where the boom should be supported, but it does not state that
this is necessary for safety or otherwise. 1In fact, the
instructions state specifically that in nost cases the boom can
and should be repaired while supported on the machine inits
working position. It is only in certain circunstances, such as
where a main chord nmust be replaced or if nunerous cracks are
to be repaired, that |lowering the boom"nmay be necessary.”



~893

The problem in part, may have been that other 1260 draglines
were equi pped with the nodified intermnmedi ate boom suspensi on
system which, with the machine so equi pped, woul d have
supported the boom when the | ower chord was severed. The issue
here, however, is not whether M. R chardson had reason to
beli eve the machine or the procedure was unsafe, as with the

prior citation. 1t is solely whether he knew or shoul d have
known the boomwas required to be blocked and authorized or
ordered the repair w thout such blocking. It seenms to ne,

consi dering especially that blocking would not have been
necessary with the nodified suspension system that the
situation was sufficiently confusing and anbiguous as to
preclude a finding of know edge on M. Richardson's part.

Accordingly, for the above-stated reasons, | find that
Respondent did not know or have reason to know that the boom of
the 1260 dragline should have been supported or blocked while
men were working on it with the boom in a raised position

M. Richardson's position is distinguishable fromthat of
t he operator. The operator is held to a standard of strict
liability in a situation of this nature, whereas for the
i ndividual to be liable, he nust have "know ngly" participated
in the violation. Moreover, the operator in fact had know edge
of the lack of the nodified suspension systemon the nachi ne
because its enployee, M. Wayne Bowl ing, was aware of this
deficiency. M. Richardson had no such know edge.

Assessment of Civil Penalty

Pursuant to section 110(c) of the Act, a person found in

violation "shall be subject to the sane civil penalties, fines,
and inprisonnent that may be inmposed upon a person under
subsections (a) and (d)." Subsection (a) is here applicable

and it provides that a violation shall be assessed a civil
penalty by the Secretary which penalty shall not be nore than
$10,000 for each violation. Under subsection (i) of section
110, the Commission in assessing civil penalties shall consider
(a) the operator's history of previous violations; (b) the
appropriateness of such penalty to the size of the business of
t he operator charged; (c) whether the operator was negligent;

(d) the effect of the operator's ability to continue in

busi ness; (e) the gravity of the violation; and (f) the
denonstrated good faith of the person charged in attenpting to
achi eve rapid conpliance after notification of the violation
The Board of M ne Operations Appeals held in Daniel Hensler, 5

| BVA 115 (1975), that only two of these criteria are

i napplicable, namely, (b) and (d). 1 will hereafter consider
t he others.

There is no history of previous violations on the part of
M. Richardson (Tr. 12). Since Respondent did not personally
participate in the abatenment of the violation, no weight is
gi ven one way or the other to good faith abatement (Tr. 14-15).
The vi ol ati on was
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grave in that the collapse could have occurred at any tine and up
to el even nmen were exposed to the hazard of the boomfalling
(Tr. 180). M. Richardson was nore than ordinarily negligent
in that he knew or should have known of the wunsafe condition of
t he machi ne over which he had responsibility.

The Secretary has reconmended a penalty of $500 for each
violation. In [light of all the circunstances discussed in this
decision, I believe that such a penalty is appropriate and so
assess that amount for the knowi ng authorization, ordering, or
carrying out a violation of the mandatory standard 30 CFR
77.404(a). Concl usi ons

1. The Respondent, Kenny Richardson, is subject to the
jurisdiction of the Federal Mne Safety and Health Act of 1977.

2. For the reasons stated above, Respondent knew or shoul d
have known that the 1260 dragline was unsafe and by failing to
renove it fromservice immediately, know ngly authorized,
ordered, or carried out a violation of 30 CFR 77.404(a).

3. For the reasons stated above, Respondent did not know or
have reason to know that the boom of the 1260 dragline should
have been bl ocked or supported while nmen were working on the
boomin a raised position, and accordingly did not know ngly
aut hori ze, order, or carry out, as charged, a
vi ol ati on of mandatory standard 30 CFR 77.405(a).

ORDER

It is ORDERED t hat Respondent, Kenny Ri chardson, pay the
penalty assessed herein in the sumof $500 within 30 days of the
date of service of this decision upon him

Franklin P. Mchels

Admi ni strative Law Judge
AAAAAAAAAAAAAAAAAAAAAAAA
FOOTNOTES START HERE
~FOOTNOTE_ONE

1 A hearing was held on this matter on March 21 and 22, 1979,

in Evansville, Indiana. Petitioner and Respondent appeared through
The parties have filed posthearing briefs and proposed findi ngs
and conclusions and reply briefs. Such proposed findi ngs not
adopted or specifically rejected herein are rejected as
i material or not supported by fact.

The record consists of two volunes of transcript. In
referring to the pages in the first volune, the citation will be
as follows (Tr.); in referring to the second vol une, the
reference will be (Tr. 11).

~FOOTNOTE_TWOD

2 The operator was also charged with violating 30 CFR
77.1713(c) for failing to keep an accurate record of the
exam nation conducted during each shift (Petitioner's Exhibit
No. 10; Tr. 77).

counsel



~FOOTNOTE_THREE
3 Respondent has al so raised a constitutional issue in this

pr oceedi ng. He contends that section 110(c) of the Act viol ates
certain of his rights guaranteed by the Constitution of the
United States. Specifically, he argues that he is subjected to

a penalty solely because his enployer does business in the
corporate formrather than as a partnership or sonme ot her

busi ness formand that this violates his constitutional right to
equal protection of the |aw Respondent previously appeal ed
this case on such constitutional issue to the United States
Court of Appeals for the Sixth Crcuit. This petition was

di sm ssed as premature by the court in an order issued April 25,
1979. The Respondent has preserved this issue. M ruling is
the sane as that in ny prior order of Novenber 28, 1978, in
which | rejected this contention as a ground for dism ssal

~FOOTNOTE_FQOUR

4 1t seens to ne that the general solution in |light of the
| anguage of section 110(c) is to nane both the corporate
operator and the individual in a joint action. |In any such
action, the corporate operator should not be permtted to
settle the proceeding unless it admits to the alleged
vi ol ati ons. Cf. United States v. Consolidation Coal Conpany and

Donal d Kidd, 504 F.2d 1303 (6th Cr. 1974). In that case the
charge under the crimnal subsection of the Act involved both
the corporate operator and the individual. Even t he Board of

M ne Operations Appeals in the Everett L. Pritt case, 8 |IBMA 216
(1977), while authorizing a separate trial against the

i ndividual, stated that it would be fairer and sinpler to join
rel ated sections 109(a) and (c) proceedings (now 110(a) and
110(c)).

~FOOTNOTE_FI VE

5 The discussion in the opinion above, with respect to the
condition precedent of a violation by a corporate operator, is
equally applicable to the alleged violation of this nmandatory
st andar d.



