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Before: Judge Charles C. More, Jr.

VWile there are eight docket nunbers |isted above, there are
actually only four violations alleged. This is because four
citations were issued, three involving noise, one involving dust.
Thereafter, because the Applicant had nmade no attenpt to abate
t he
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vi ol ati ons because it was challenging jurisdiction, the orders
were issued with respect to each of the citations. It was
stipulated at the trial in Honolulu, that there was no attenpt on
the part of managenent to abate the violations and accordingly it
is obvious that if the citations were valid, the orders were
equally valid. It was for this reason that | recently denied a
nmotion by the Applicant for tenporary relief with respect to the
orders.

I will deal with the dust violation first. In the first
pl ace, there is no doubt that this particular conpany is in dire
financial straits. It cannot afford to go to any great expense
and still hope to remain in business. The evidence clearly
establishes that fact.

The evidence al so establishes as a fact that a dust problem
exists at the HHlo Mne only 20 percent of the tinme. The rest of
the tine, 80 percent of the tine, there is too nuch water and
mud. The miners use and are forced to use and are penalized if
they do not use, respirators during the dusty season. In ny
opi nion, that is sufficient conpliance with the dust standard.
therefore rule invalid and vacate the citation that was issued in
thi s case.

The other three citations involved in these cases concern
the noi se standard. The noi se standard under the nmetal and
nonmetal regulations is entirely different fromthat involved in
coal mne regulations. The coal nmine regulations, and this
i ncl udes surface mnes as well as the surface areas of
underground coal mnes, would allow an operator to provide one
engaged in nmoving gravel fromone place to another with a
front-end | oader, to wear ear protection as a primary mnethod of
controlling the noise. The netal and nonnetal standards,
however, do not allow ear protection (ear muffs) as a prinmary
protection, but only after a certain ambunt of nobney is spent in
trying to reduce the noise in general. Under the Cccupationa
Safety and Health Administration, a nunber of rulings have been
made regardi ng the noise standard, which is identical to the
nmetal and nonnetal standard, and a nunmber of court decisions have
been invol ved, but regardl ess of decisions, the fact remins that
it is a question of judgment as to how nmuch noney an operat or
shoul d be required to spend, in his financial condition, to
reduce noi se before resorting to either ear plugs or ear nuffs.

The noi se standard applicable to sand and gravel pits, and
that is what was involved in the instant cases, appears in 30 CFR
56.5-50 and consists of slightly nore than one-half of a page of
t he Code of Federal Regul ations. A crucial subsection is
subsection (b) which states:

VWhen enpl oyees' exposure exceeds that listed in the
above table, feasible admnistrative or engi neering
controls shall be utilized. If such controls fail to
reduce exposure to within perm ssible |levels, persona
protection
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equi prent shall be provided and used to reduce sound |levels to
within the levels of the table.

The courts have ruled that feasibility includes econonic feasibility,
as well as technical possibility, but there has been no ruling which
has been brought to ny attention delineating how these feasibility
requi renents are to be judged.

The published standards refer to "sound | evel dBA sl ow
response” followed by various nunbers from90 to 115 with tinme
peri ods for allowable duration associated with each

VWil e the noi se standard enforced by the Cccupational Safety
and Health Admi nistration was pronul gated by the Departnent of
Labor, the noise standards for coal mines and noncoal mines were
originally pronul gated by the Departnment of the Interior. | nust
assune that when the Departnent of the Interior used the phrase
"dBA" in the noncoal regulations, it nmeant the same as the sane
term means under the coal mne regulations. 30 CFR 70.500(a)
states: ""dBA" neans noise |level in decibels, as nmeasured with
the A-wei ghted network of a standard sound | evel neter using slow
response. "

The inspector stated that our normal voices at the hearing
were producing 60 to 70 decibels. If he yelled, it would be 90
deci bels. Inspector H gh stated that a decibel is 2 tinmes 10 to
the mnus 5 Newtons per neter (Tr. 157). He changed this to a
Newt on per meter squared, but did not know what was neant by the
term"Newton.” He therefore did not know how to describe a
deci bel since it was in ternms of Newons. It is obviously,
however, a pressure produced on the eardrum which could be
described in ternms of pounds or ounces per square inch

Rat her than being a neasure of |oudness, the decibel is a
measure of the pressure on the eardrumcreated by a sound. The
scal e of decibels, however, is not a straight Iine scale, but is
based on the logarithm (to the base 10) of the ratio between two
different powers or forces. Normal pressure waves, including
sound waves, are subject to the inverse square |aw of physics so
t hat when the di stance between the neasuring device and the
source i s doubled, the pressure at the receiver is halved. When
t he deci bel system of neasuring is used, however, doubling the
di stance to a sound source reduces the sound pressure level by 6
deci bels. For example, if a sound |l evel neter 40 feet froma
noi se source i s showi ng 90 deci bels, and the neter is renoved
anot her 40 feet fromthe source, the deci bel reading should be
84. A straight line nonlogarithmc nmeasuring system would show a
reducti on of 50 percent when the distance is doubled. (FOOTNOTE 1) This
| ack of a straight |line nmeasuring system|eads ne to suspect
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the validity of the deci bel averagi ng method set out in the
regul ati ons. Averaging was not directly involved in any of the
i nstant cases, however.

The three noise violations involved concern the operator of
the wagon drill, the operator of the crushing plant, and a
bul | dozer operator. There was no serious challenge to the
al l egation that these operators were, if they had not been
wearing ear nmuffs, being exposed to sound |evels in excess of
that allowed by the health and safety standards. The defense is
that the neasures suggested by the inspector to reduce the noise
| evel s woul d cost nore than the inspector estimated, that in the
conpany's financial condition it could not afford to make the
recomended changes and that the workers were being protected by
ear nuffs. MSHA's position, on the other hand, is that the
conpany shoul d make feasi bl e changes in the equi pmrent and spend a
reasonabl e anount of noney in maki ng those changes to reduce the
noi se level and then, if the efforts expended did not ambunt to a
sufficient reduction in noise level to conmply with the standard,
ear nuffs could be used for the personnel protection of the
oper at ors.

Citation No. 373631 refers to the D8 bull dozer and | do not
think it necessary to detail the specific recomendations that
the inspector had for reducing the noise level. 1In general, it
i nvol ved addi ng such things as a rubber floorboard under the
operator, acoustical rubber tire material over the operator's
head, an additional barrier between the operator and the front of
the machine, and a nuffler. It was his estimate that the changes
he recommended woul d cost about $1,200, but would not bring the
sound | evel reading bel ow 90 deci bels. Accordingly, the operator
woul d still have to wear ear nuffs for sonme part of his shift.
VWiile it is not altogether clear, and was not stated specifically
with respect to each of the three noise violations, the general
phi |l osophy that emerges is one of trying to get the operator to
reduce the noise level either by nuffling or changi ng nachi ne
operators sufficiently often, but if that does not work, then ear
muffs will be allowed. That is, they will be allowed in the
sense of abating the citation and not issuing a w thdrawal order
There was no testinony that if prior to the issuance of a
citation, the operator of the mne had attenpted to reduce the
noi se | evel unsuccessfully that a citation would not have been
issued in the first place. |If there have been any criteria
established for the use of the inspector in determ ning whether
or not to issue a citation when an operator's attenpt to reduce
the noise | evel has been unsuccessful, or to determ ne when to
abate the citation and allow the use of personal ear protection
or for his use in deciding when to ternminate a w thdrawal order
those criteria were not presented during the case and have not
been brought to my attention in the briefs. Nor can | find any
such criteria in the regulations. 1t thus appears to be a matter
of personal judgnment on the part of the inspector

In cases where it is conceded that the neasures taken to
muf fl e the noise of the particul ar operation involved will not
actual ly
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reduce the sound | evel below 90 decibels, it results in a
guessi ng ganme on the part of the mne operator if he wi shes to
avoid a citation. And, it is not even definite that he can avoid
acitation if he guesses correctly. First, if there is a machine
which is known to be out of conpliance and which the operator
cannot think of any feasible way to muffle into conpliance, he
nmust guess how nuch noney and effort must go into an unsuccessfu
noi se reducti on program before an inspector, who will arrive
unannounced at some future date, will decide that his efforts
were sufficient and that it was reasonable for himto resort to
ear nuffs. Wiile it is not exactly clear that he would avoid the
citation by guessing correctly as to the personal opinion of this
yet unknown inspector, it is clear that if he guesses wong, a
citation will be issued and, of course, regardl ess of whether an
order of withdrawal is eventually issued, a penalty assessment
wi Il be nade.

I am aware of the fact that the Occupational Safety and
Heal t h Revi ew Conmi ssion has affirmed sone citations where the
requi red nmeasures to reduce the noise level would not result in
conpliance with the standard and that such deci sions have been
affirmed on review In RM Conpany v. Secretary of Labor Et Al.
594 F.2d 566 (6th Cir. 1979), the court upheld the Review
Conmmi ssion, but stated at page 571

G ven the fact that the enployees will still be
equired to wear personal protective equi pnent for the
remaining tinme they spend in the vicinity of the

chi ppi ng guns, we probably would not have reached the
same result as did the OSHRC were we considering this
case as an initial proposition

The court went on, however, to give the type of deference usually
accorded to an adm nistrative agency and affirnmed that part of

t he Conmi ssion's decision. | question whether agencies such as
t he Occupati onal Revi ew Comni ssion and our own M ne Revi ew

Conmi ssi on shoul d be given the type of deference which courts
accord to enforcenent agencies, such as the Federal Trade

Conmi ssion and their enforcenent policies. The two review

conmi ssions are not enforcenent agencies nor are they regul atory
agencies. They performthe sane function as courts do and their
interpretation of regulations should be given no nore deference
by a reviewing court than that reviewi ng court would give to a
lower court's interpretation of regulations. But since the
deference was given in the RM case, the result is that the
court's decision is not a decision interpreting the regul ati ons.
It is merely a decision refusing to disturb, because of the
deference, the review comrission's interpretation of the

regul ations. Certainly, our Mne Review Conmm ssion is not bound
to accept the Cccupational Review Commission's interpretation
even though the rules being interpreted may be simlar or

i denti cal

Furthernore, there are fundanental differences in the
enf orcenent provisions between mne health and safety and
occupat i onal
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health and safety. For one thing, a civil penalty is nmandatory
if acitation against a mne operator is valid. And | cannot
affirma citation which will result in a civil penalty against a
conpany in dire financial straits because the conpany failed to
guess properly what the inspector would require before agreeing
that the use of ear muffs would be appropriate. The citation

i nvol ved here is VACACTED

Citation No. 373632 invol ves the pneumatic wagon drill and
it is admtted that there is no feasible way to bring this
machi ne i nto conpliance except by the use of ear nmuffs. The
ruling here is the sanme as in the previous violation. 1t mght
be reasonable to require the conpany to spend $1, 200 or even nore
to reduce the noise level, but it is conpletely unreasonable to
issue a citation which will result in a civil penalty because the
operator was unable to correctly guess the extent of noise
reduction efforts that the inspector would require. The citation
i s VACATED.

Citation No. 373633 involves the operator of the jaw crusher
whi ch crushes the basalt into snaller pieces. It was the opinion
of the inspector that a booth could be constructed from pl ywood
at a cost of about $1,000 or nmaybe under that, which would bring
the sound | evel below the 90-decibel limt so that an operator
could stay at the controls for 8 hours w thout being required to
wear ear muffs. He later testified (Tr. 53) that even if it cost
$2,400 it would neverthel ess be feasible to spend that ampunt of
nmoney to bring the crusher into the noi se conpliance regul ation
It was the Applicant's position that an experinmental nodification
woul d cost $2,000 and that it would not bring the machine into
total conpliance (see Applicant's Exh. No. 1). \Wen Applicant's
wi tness, M. Bryce Robinson, testified, however, he stated that
he did believe that a conpartment would bring the jaw crusher
noi se | evel down bel ow 90 decibels. H's estimation, as stated in
the transcript at page 82, is $20,000, but he referred to
Applicant's Exhibit No. 1 and seened to be testifying in support
thereof. My own handwitten notes, however, do show that he said
$20, 000, rather than $2, 000.

As to the dividing |ine between econonic feasibility and
nonfeasibility, the inspector testified at Tr. 55-56 as foll ows:

Q Gkay. |Is there a point -- sane controls, sane
results, same company -- that it becomes, in your mnd
econom cal |y i nfeasi bl e?

A Yes, it certainly is.

Q GCkay. Can you estimate at what point?

A. | believe that after 1'd inspected -- 1'd worked
there with the people, we'd tried a few things where we

were actually trying to acconplish sonething -- |
bel i eve
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that as far as reduci ng noi se percentages -- and when it
dropped below a certain point, that's all they could have done,
that's all that we technol ogically know about in 1979, then
would abate the citations.

Q Sane controls, sanme results -- what if these
i nstead of costing $1,200.00 cost $20, 000. 00?

A I would not consider it feasible.

Q What if they cost $10, 000.00?

A Well, | don't know where the point to stop would
be.
Q Then, is the substance of your testinony -- it

woul d be on a case by case basis, discussing it with
t he conpany, where that |line of economc feasibility
is?

A, Wrking with the conpany.

Q Gkay. There is a line of demarcation, but you
can't state, at this point, exactly what it is?

A. No, | can't state. After we both tried, then |
woul d say we woul d abate.

Q And would that be true -- just as true -- for the
drill and the crusher?

A. Either one of the 3 nmchines.

The entire enphasis is on howto abate a violation, rather
than how to avoid one and that is where | think the big problem

iswith regard to MSHA's enforcenment of the noise standard. |If a
machi ne is out of conpliance with the noi se standard and ear
muf fs are not worn, | think a citation would be justified. Were

ear nuffs are worn, however, and no harmis coming to a mner's
ears, MSHA has to work out sonme system of advising the mne
operator of its desires prior to the issuance of a citation

That is true because even though with respect to the jaw crusher
it may have been possible to reduce the noise bel ow 90 deci bel s,
it was still a guessing gane as to what extent and how nuch noney
shoul d be spent toward that goal by this particular mne
operator. The jaw crusher citation is accordingly, VACATED.

ORDER
It is therefore ORDERED that all four citations involved

in these cases be VACATED and that all four w thdrawal orders
that were based on the vacated citations be |ikew se VACATED
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It is FURTHER ORDERED t hat these cases are DI SM SSED.

Charles C. More, Jr.
Admi ni strative Law Judge
AAAAAAAAAAAAAAAAAAAA
FOOTNOTES START HERE
~FOOTNOTE_ONE
1 In the decibel system O is barely audible, 10 is 10 tines
0, 20 is 100 times O, 30 is 1,000 times O, etc.



