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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

KENNECOTT COPPER CORPORATI ON, Application for Review
APPLI CANT
V. Docket No. DENV 79-457-M
Citation No. 336249 2-13-79
SECRETARY OF LABOR,

M NE SAFETY AND HEALTH Bi ngham Canyon M ne
ADM NI STRATI ON ( MSHA) ,
RESPONDENT
DEC!I SI ON

Appear ances: Janes B. Lee, Esqg., and James M El egante, Esq., Parsons
Behle & Latinmer, Salt Lake City, U, for Applicant;
Stephen P. Kraner, Esq., Ofice of the Solicitor, US.
Department of Labor, for Respondent

Bef or e: Admi ni strative Law Judge M chel s

Thi s proceedi ng i nvol ves an application for review of Citation
No. 336249, issued at Applicant's Bi ngham Canyon M ne on February 13,
1979, charging a violation of 30 CFR 55.12-45. Kennecott Copper
Corporation filed its application on March 13, 1979, pursuant to
section 105(d) of the Federal Mne Safety and Health Act of 1977,
30 U.S.C [O815(d). W©MsHA filed an answer on March 30, 1979, admitting
the i ssuance of the citation and asserting that it was properly issued.

A hearing was held in Salt Lake Cty, Uah, on May 15 and
16, 1979. Both parties were represented by counsel. No representatives
of the miners appeared as a party; however, representatives of certain
uni ons appeared as witnesses for the Applicant and testified in
opposition to the MSHA charge. These were Joseph D spenza, President
of United Steel Workers Local 485 (Tr.180-186); Robert D. Nicholls,
Executive Board, Local 1081, International Brotherhood of Electrical
Workers (IBEW (Tr. 186-196); Arthur Don Beal s, Busi ness Manager,
(IBEW (Tr. 196-200); Ben E. McAlester, Jr., Secretary of United
Transportation Union Local 1615 (Tr. 214-218). M. Dispenza al so
wote a letter to the Federal M ne Safety and Heal th Revi ew Conm ssi on
on April 19, 1979, protesting a requirenment that the steel towers be
grounded to the track.

On July 26, 1979, pursuant to the Commission's Interim
Procedural Rules at 29 CFR 2700.15(a), Applicant filed a notion
requesting permssion to withdraw its application for review As
grounds for its proposed action, Applicant advised that MSHA has
concl uded that the
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citation involved in this proceeding was "issued in error because

the 1978 National Electrical Code was not properly incorporated by
reference at 30 CFR 55.12-45, upon which the citation was based."
Attached to Applicant's notion was a copy of a letter from Respondent's
attorney confirmng this information. Subsequently, on July 31, 1979,
Respondent filed a copy of the notice which vacated Ctation No. 336249.
This notice of vacation provides:

The citation was issued in error, based on Mandatory
Standard 55.12-45, which nakes reference to the Nationa
Electric Code. The Ofice of the Federal Register rules
that regul ati ons concerning i ncorporation by reference nust
specify the edition incorporated, and that the incorporation
islimted to the material as it exists on the effective
date of the regulation. Mndatory Standard 55.12-54 was
promul gated in the Federal Register in 1969, and reference
to the National Electric Code of 1978, is invalid. Refer to
Part 51.8(c) F.R 23614, Novenber 4, 1972.

After considering the above circunstances, Applicant's
nmotion to withdraw it's application for review is hereby GRANTED
This proceeding is D SM SSED. (FOOTNOTE 1)

Franklin P. Mchels
Admi ni strative Law Judge

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAASAAAAAAAL
~FOOTNOTE_ONE

11 recommend that the Exhibit A-17, which is a heavy piece
of electrical equipnent, be returned to the Applicant.



