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MEMORANDUM COPI NI ON

As the order in this matter indicates, | make it a practice
in considering notions to approve settlenments under section 110(k)
of the Act to nmake an independent eval uation and to conduct a de
novo review of the circunstances and particularly the evidence
relating to the gravity and negligence involved in the violations
charged. Furthernore, | fully and candidly discuss these eval uations
wi th counsel and the parti es.

It has recently cone to ny attention that the Chairman of
the Subconmittee on Health and Safety of the House Conmittee on
Educati on and Labor, M. Gaydos, disapproves of the practice and
feels that if a judge during the course of a settlenment conference
expresses views about the sufficiency of a penalty or indicates
that the anmount of the penalty may be increased if the facts as to
cul pability are proved at an evidentiary hearing he may be
accused of attenpting to "intimdate" or "penalize" an operator
for insisting on a hearing. (FOOTNOTE 1)



~1013

On the other hand, Congressman Gaydos found nothing intimdating
about the judge's recommendation that the governnent withdraw four
charges he consi dered unsupported by the evidence di scl osed during
settl enent discussions. |If that strikes one as being somewhat biased
agai nst even-handed enforcenment it may only be attributable to the fact
that the Congressman relied on an ex parte account froma disgruntled
operator who so firmy believed he was coerced that his counsel failed
to appeal the case to the Conmm ssion

| have previously and publicly nade clear that | do not
consider it ny function to "rubber stanp" settlenent proposals.
(FOOTNOTE 2) See, Ponerleau Bros., WLK 79-4-PM D&O of February
13, 1979; Kaiser Steel Corporation, DENV 79-430-P, D&O of June 4,
1979; Al abama By-Products, BARB 78-2, et al., D& of May 31, 1979.
Certainly there is no purpose in discussing settlenment with the
parties if the judge is not prepared to be honest and forthright
about his views or policy with respect to the issues.

VWhen | disapprove a settlenent, | think the parties are
entitled to know why. And when | tell the parties that based
on ny evaluation of a violation I think the amount proposed is
insufficient to deter future violations and ensure vol untary
conpliance but that | am prepared to approve an
i ncreased anmount, | amnot attenpting to intim date anyone.
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Fur t her nor e,
1. Wien | tell the Solicitor I do not think a charge
is warranted in view of the disclosures nmade during the
course of settlenment discussions, | consider | am doing
only what fairness requires, and

2. Wen | tell the operator ny evaluation |leads ne to
believe a violation is nore serious than he is willing to
concede and warrants a penalty |larger than that proposed,
| consider I amdoing only what section 110(k) of the

Act requires, and

3. Wen I tell the operator that if he is not content

with ny evaluation he should realize the hearing is de

novo and that | may be required by the evidence to assess

a much larger as well as a much snaller penalty, | am again
doi ng only what candor and the | aw requires.

And if a lawer with that knowl edge tells his client to settle

because he feels coerced and intimdated and not because he believes

he cannot win the case then |I suggest the operator needs a new | awyer
Based on ny feedback fromcounsel, |I find it is in the interest of

the parties and of fair and efficient enforcenent for the judge to

di vul ge his reasons for denying a settlenent, including his views as

to the amount of the penalty he would consider warranted if the operator
is found guilty as charged.

After all, any conpetent |awer knows that regardl ess of the
judge's views or findings an arbitrary assessment is subject to reversa
on appeal. What then is to be gained by ill-informed and intenperate

threats to "stonmp" judges who act in accordance with their conscientious
view of the | aw?

Joseph B. Kennedy
Admi ni strative Law Judge
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~FOOTNOTE_ONE

1 The object of the Congressman's solicitude was John S.
Lane & Son.,Inc., of Westfield, Massachusetts. The conpany operates
3 sand and gravel pits that produce 1,250,000 tons of aggregate
annual ly. The operator admitted the violations charged and contested
only the anounts of the penalties assessed. The operator paid $573. 00
in settlement of seven violations for an average of $82.00 per violation
Four other violations were withdrawn at the suggestion of the presiding
judge. The penalties for these violations totalled $136.00. M. Gaydos
i nformant was Lel and B. Seabury, Esq. counsel for the operator

~FOOTNOTE_TWD
2 In Ponerl eau, | noted:

The plain | anguage of section 110(k) and the | egislative history of
the Act convincingly establish that the Presiding Judge is charged with
responsibility for making just such an independent eval uati on and
de novo review of proposed settlenents. To approve settlenents nerely on



the basis of unsubstantiated representations of counsel with respect to
gravity, negligence and the adequacy of penalties inposed by the
Assessnment OFfice would be violative of the Commission's duty "for
review ng the enforcenent activities of the Secretary of Labor." Comments
of Senator WIlians at Confirmation Hearing, Federal Mne Safety and
Heal t h Revi ew Commi ssion, (Aug. 28, 1978), page 1
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The sooner operators, and especially the noncoal operators,
are di sabused of the notion that they have nothing to | ose and
everything to gain by filing a notice of contest of every penalty
assessed, the sooner the enforcement programwi |l becone nore manageabl e
and respect ed.



