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Jeffrey J. Yost, Esq., Berkeley Springs, West Virginia,
for the respondent.

Bef or e: Judge Koutras
Statement of the Proceedi ng

This is a civil penalty proceedi ng pursuant to section
110(a) of the Federal Mne Safety and Health Act of 1977,
initiated by the petitioner against the respondent on Novenber
16, 1978, through the filing of a petition for assessnent of
civil penalty, seeking a civil penalty assessment for nine
al l eged viol ations of the provisions of certain mandatory safety
standards. Respondent filed an answer and notice of contest
denying the all egations and requesting a hearing. A hearing was
held in Colunbia, South Carolina, on April 17, 1979, and the
parties were afforded an opportunity to file posthearing proposed
findi ngs, conclusions, and briefs. Respondent filed a brief and
proposed findi ngs and conclusions and the argunents set forth
t herei n have been considered by ne in the course of this
decision. Petitioner submtted no posthearing argunents.

| ssues

The principal issues presented in this proceeding are (1)
whet her respondent has viol ated the provisions of the Act and
i npl enenting regul ations, as alleged in the petition for
assessnment of civil penalty filed in this proceeding, and, if so,
(2) the appropriate civil penalty that should be assessed agai nst
t he respondent for the alleged
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vi ol ati ons, based upon the criteria set forth in section 110(i)
of the Act. Additional issues raised by the parties are
identified and di sposed of in the course of this decision

In determ ning the amount of a civil penalty assessment,
section 110(i) of the Act requires consideration of the foll ow ng
criteria: (1) the operator's history of previous violations, (2)
t he appropriateness of such penalty to the size of the business
of the operator, (3) whether the operator was negligent, (4) the
effect on the operator's ability to continue in business, (5) the
gravity of the violation, and (6) the denonstrated good faith of
the operator in attenpting to achieve rapid conpliance after
notification of the violation

Applicable Statutory and Regul atory Provi sions

1. The Federal M ne Safety and Health Act of 1977, P.L.
95-164, effective March 9, 1978, 30 U S.C. 0801 et seq

2. Section 110(i) of the 1977 Act, 30 U S. C. [0820(i).
3. Commission Rules, 29 CFR 2700.1 et seq.
DI SCUSSI ON

The section 104(a) citations at issue in this proceeding
were issued on March 13 and 14, 1978, during an inspection of the
m ne, and they allege violations of the follow ng safety
st andar ds:

Ctation No. 103201, 30 CFR 56.12-34:

An unshi el ded light bulb was being used in the trailer at
t he bag house. Three nen were | oading bagged flour in the
trailer for shipnent. The bulb was 5 feet fromthe floor at the
trailer hanging froma nail. This was a 110-volt circuit.

30 CFR 56.12-34 states: "Portable extension lights, and
other lights that by their |ocation present a shock or burn
hazard, shall be guarded.”

Testinmony and Evi dence Adduced by the Petitioner

MSHA i nspector Merle Slaton, testified that in March of
1978, he made frequent inspections at respondent’'s Col unbia M ne
and that on approximately 15 other occasions he visited the mne
The m ni ng operation consists of sand, which is mned in open-pit
fashion with a front-end | oader, and approximately 43 to 45 nen
are enployed at the mine which operates three shifts 7 days a
week. On March 14, 1978, he wote and served upon pl ant manager
John M chner, Citation No. 103201 (Exh. G 1), for a violation of
30 CFR 56.12-34, for using
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an unshi el ded |ight bulb. Material was being bagged, put on a
belt conveyor fromthe bagger, and the bags were then carried
into a tractor trailer that had been backed into the |oading
dock, and enpl oyees were stacking the bags on pallets. The |ight
bul b in question was hanging on nails and strung al ong the wall
inside the closed trailer approximately 5 feet fromthe floor and
8 to 10 feet back fromwhere the enpl oyees were working and was
being used for illumnation. Normally, a grounded w re cage
enclosing the light bulb is provided. However, in this case he
saw no evidence of any guard or shield in the area. This was
primarily a nonserious type of violation, although it could
possibly result in a fatality. |f someone were to contact a
lighted bulb, a burn could result. |If the bulb were broken by
someone bunping into it or hitting it with an object, he could be
cut. The 110 watts could emt enough of a shock to kill soneone.
The Iight bulb had been unshi el ded for approximately an hour and
a half to 2 hours, and the foreman would normal ly be responsible
for seeing that the bulb is shielded (Tr. 14-23).

On cross-exam nation, Inspector Slaton testified that the
foreman was not present at the time the violation occurred, but
that he was present at the bagging area, and for part of the tine
while he was there. It is not necessary for an enployee to cone
into contact with both sides of the bulb filament sinultaneously
in order to become shocked, and he believed it is possible for
someone to grab the energized side of the bulb that was exposed
plus a ground wire.

Three nen were | oading the truck using a retractable
conveyor which extended itself up to where they were | oadi ng and
retracted as they | oaded the truck and noved back in the truck
During the tinme he was observing the nmen, the |ight was al ways 8
to 10 feet behind them After he observed the violation, he
asked the nen to correct it and 30 mnutes later after he cane
back to check on it, they had already taken the light out and
replaced it with a grounded circuit, and it would not have been
possi ble for themto correct it any sooner (Tr. 23-32). The
trailer was an "18-wheeler," approximately 40 feet Iong and 8
feet wide (Tr. 32-36).

Respondent' s Testi nony

John M chner, plant manager, testified that guarded
extension lights are available at the plant and are normally
obt ai ned by enpl oyees by asking a foreman or supervisor for a
storage requisition slip for the trouble light and then taking
the slip to the storage room and exchanging it for such a light.
Trouble lights are used throughout the plant as required on
mai nt enance j obs, and each mnai ntenance man has one in his | ocker
or will obtain one if he feels it is required on the job. From
July 24, 1978, to April 2, 1979, 14 trouble lights were used at
the plant, and sonme were danmaged and had to be replaced, but the
maj ority disappear on the job, i.e., they are probably stolen
(Tr. 36-38).
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On cross-exam nation, M. Mchner stated that the light in
guestion was stored in a |ocker in the bagger building along with
ot her val uabl e equi pnent, and the | eadnan and baggi ng crew
normally install the trouble lights. Wth regard to checking the
installation of the light for safety, the shift foreman wll
normal |y go underground when a bagging crew is starting, but he
is usually there a few mnutes to make sure that the right
material is being bagged in the proper blocks and on the proper
pall ets. Although the shift foreman's duties include checking for
safety violations, he will normally attend to other duties and
will not return unless there is a problem

M. Mchner stated that the plant did not specifically have
a safety director nor a safety manager at the tine of the all eged
violation, nor was there a formal safety training program
Safety neetings, however, are held four times a year for al
enpl oyees (Tr. 39-41).

Ctation No. 103202, 30 CFR 56.12-8:

The electrical wiring for the start-stop switches and the
wi nd-up reel were not bushed wi th insulated bushings. These were
all on the power curve conveyor. No energized circuits were
exposed. This was a 480-volt circuit.

30 CFR 56.12-8 states:

Power wires and cables shall be insul ated adequately
where they pass into or out of electrical conpartnents.
Cabl es shall enter netal frames of notors, splice
boxes, and el ectrical conmpartments only through proper
fittings. Wen insulated wires, other than cables,
pass through netal franmes, the holes shall be
substantially bushed with insul ated bushi ngs.

Petitioner's Testinony

I nspector Slaton confirmed that he issued Citation No.
103202 because the wiring for the start-stop switch and the
wi nd-up reel on the power curve conveyor were not bushed with
i nsul ated bushings. The power curve conveyor is the conveyor
that is used to load trucks and rail cars w th bagged sand, and
it is the sane conveyor that was being used in the previous
citation concerning the unshielded light bulb. The wire fromthe
wi nd-up reel leading into the receptacle holding the start-stop
swi tches had possibly been spliced and the outside insulation had
been cut away leaving the circuits going into the receptacle
wi t hout a bushing. These circuits were not energized. The
pur pose of the bushing is to keep the wires going into the
receptacle hole fromvibrating and noving, and it serves as
insulation. M. Slaton was concerned that the 6 inches of wire
going into the receptacle box had not bei ng bushed.
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I nspector Slaton indicated that since the conveyor belt was
running at the time and was on a 480-volt circuit with the wires
laying loose in the hole, there was a possibility that they would
vi brate through the smaller anount of insulation, which would
cause themto short out into the netal conveyor, thereby causing
t he conveyor to become energized with the voltage. There was the
possibility of electrical shock and fatality resulting from nen
comng in contact with the conveyor and bei ng grounded at the
same time, and in his opinion, the voltage was sufficient to
produce a lethal affect. Men would normally be in contact with
t he conveyor while | oadi ng and unl oadi ng and he had no idea how
long the condition existed. He assuned that maintenance
personnel woul d be responsible for inspecting the wiring and
bushings (Tr. 41-47).

On cross-exam nation, M. Slaton identified a picture of the
receptacle box in question. The individual wires com ng out of
the cable entering the box were individually insulated and he
assuned that the part of the cable which had been stripped back
resulted fromsome repairs nmade inside the box. The individua
"nut-type" bolts which hold the cables entering and exiting the
junction box were intact and in place, but three of the wires
i nside one of the cables entering the box were stripped back
approximately 6 inches. He did not know what was inside the box
behi nd and at the ends of the "nut-type" bolts. Fromhis
experi ence, however, they are the devices which contain the
i nsul ated bushings. The individual wires appeared to be
wel | -insul ated and no energi zed circuits were exposed (Tr.
47-51).

On redirect exam nation, M. Slaton stated that the three
wi res which had been stripped back were not fitted inside and
down t hrough the bushing into the junction box. However, the
wires did go through the bushing into the box, but the outside
i nsul ati on was taken away al though they were individually
i nsulated (Tr. 51-58).

VWhen asked whether the circuits inside the junction boxes
are required to be approved by MSHA, |nspector Sl aton responded
that they are supposed to be; however, the only way that
i nspectors woul d have any way of knowi ng whether it was properly
wired or installed, is to shut down the equi pnent, energize the
circuit and open the boxes, which inspectors do not do except on
el ectrical inspections. To his know edge, at the tine of the
i nspection, there was nothing wong with the particular junction
box at issue (Tr. 59-62).

Respondent' s Testi nony

M. Mchner stated that the piece of equi pnment involved in
the citation is a tel escopi ng conveyor, and since the start-stop
buttons are on the end of the conveyor, the buttons nove as the
conveyor noves. The wire or cable running to the button is
stored on a wind-up reel on the stationary part of the conveyor,
and as the conveyor is extended the wire is pulled fromthe reel
The conveyor
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was supplied with an inadequate or margi nally adequate storage
capability on the reel, and it causes problens. |If the conveyor

i s extended beyond its design length, it pulls the cable fromthe
buttons since the cable is not as long as the length to which the
conveyor could be extended. Although the cable itself was
properly installed, since the cable itself went through the
bushi ng on the box, when the conveyor was overextended, it would
pul | the cable out of the bushing and the slack that was used in
the box to nake up the start-stop button was then pulled out

t hrough the bushing. M ne nanagenment did not initially know how
to correct this situation since nore cable could not be added due
to the lack of roomon the storage reel. However, the conveyor
buttons have since been noved farther down the conveyor to
correct the situation permanently. On the day the citation

i ssued, the sanme procedures were followed, that is, the buttons
were noved and the cable was pulled back through the bushing.

The bushings around the hole in the switch box were still intact.
Al though there is no regular electrician on the payroll at the
plant, a contract electrician has been working at the plant for
the nost part on a fulltime basis for a nunber of years (Tr.

64- 66) .

On redirect exam nation, M. Mchner stated that the m ne
has an ungrounded delta system and if one of the three phases
touches the ground anywhere in the plant for one reason or
another, it will energize the ground and it will register on one
of the ground detection nmeters in the control room By turning
of f the equi pnment around the plant, an electrician can isolate
t he grounded equi prent and locate it. Normally, the equi pnent
will continue to function and there is no shock hazard because in
order for there to be a shock hazard, a person has to get his
body or sone part of his body between areas of two different
vol t ages.

On recross-exam nation, M. Mchner stated that if the
i nsul ation on two of the individual conductors had broken during
the tel escoping and the two wires touched each other, there would
be a short circuit, which would trip the circuit breaker and
deenergi ze the equi pnrent. [|f one conductor broke down, the
equi prent woul d continue to run, but one phase would be touching
t he ground and the conveyor and ground woul d be energized to 480
volts. In such a circunstance, he did not believe there would be
any potential for anyone to get hurt, but he would not go as far
as to say that the systemis entirely fail safe (Tr. 70-72)

I nspector Slaton was recalled as the court's w tness and
drew a sketch of the condition which be cited (Exh. ALJ-1). He
stated that the individual wires remained intact and the outer
i nsul ati on of the main cable cane | oose. The bushi ng was
i nadequat e because it allowed the main cable cover to slip back
t hereby exposing the individually insulated wires (Tr. 72-76).
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Ctation No. 103204, 30 CFR 56.16-9:

A track and rolling dolly was needed for changing the No. 2
scrubber liners. There was no way for nmen to stay clear of
suspended | oads. One man woul d need to work under the | oad.
This is a periodic job done by mai ntenance.

30 CFR 56.16-9 states: "Men shall stay clear of suspended
| oads. "

Petitioner's Testinony

I nspector Sl aton described the scrubber operation and
identified a picture of the unit in question after the condition
was abated (Exh. R-2). The scrubber liners are cleaned
periodically and in order to facilitate the cl eaning process, the
scrubber notors and ot her scrubber parts, such as guards, are
lifted out by neans of a chain attached to an overhead stee
beam Once lifted out, the parts would remain suspended above
the scrubbers with no neans of pushing them out of the way, and
men woul d have to work under the suspended | oads while working on
the scrubbers. A track-and-roll dolly was installed to abate the
citation and this allowed the nmachinery to be hoisted up and
nmoved out of the way of the nen working under the suspended
| oads. The equipnent lifted out m ght weigh 1,500 pounds, and if
it fell on soneone it would be fatal (Tr. 79-88).

On cross-exam nation, Inspector Slaton testified that he did
not personally see any nen working under any suspended | oad while
changing out the liner. The condition which he believed
constituted a health and safety violation was pointed out to him
by the mners' representative who acconpani ed himduring his
i nspection, and his testinony has been a reiteration of what the
m ners' representative told him (Tr. 88-89).

On redirect exam nation, Inspector Slaton testified that he
was acconpani ed on his inspection by Robert Bow es, the mners
representative and MSHA i nspector Earl Diggs. Upon arriving at
the scene of the alleged violation, M. Bow es remarked that a
way was needed to keep men out from underneath the scrubbers.

Al t hough there was a rolling dolly installed at another plant

| ocation which provided a neans for noving a suspended | oad away
fromthe area where the nen were working, no such equi pnent had
been provided at the area where the alleged violation occurred.
M. Bow es pointed out to himthe need for providing a way for
nmoving a | oad away so that the nen would not be working directly
under it. Plant Manager M chner agreed that nen had to stay under
the | oad while they were changing the liners, and according to

I nspector Slaton, M. Bow es contended that nen were forced to
remai n under the suspended | oad while they were changi ng the
liners. M. Slaton questioned himabout this in the presence of
M. Mchner, and he discussed with M. M chner the procedures

t hat
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were involved in changing the liners. During the conversation
there was no denial of the fact that the liners had to be changed
in the scrubber nor the fact that the nen were worki ng under
suspended | oads while this was being done (Tr. 100-104).

On recross-exam nation, Inspector Slaton stated that the
guards are located over the top of the four scrubber notors and
t hat when the scrubber lining is changed, the m ners manually
l[ift out the scrubber screen or guard and set it aside since
there is no hoist for the guard. The notors are lifted out
individually one at a time rather than lifting all four notors
out at any one tine. A hoist was fastened to an overhead beam
and a chain was | owered down and hooked to the notor so that it
could be lifted up with the hoist. According to |Inspector
Slaton, M. Bow es stated that the notor was |eft suspended while
the men worked on replacing the liner, but that it was tied off
with a safety chain while suspended. Under the "Gravity" section
on his inspector's statenment, Inspector Slaton testified that he
had i ndi cated "inprobable” with respect to "the occurrence of the
event against which the cited standard was directed" since the
safety chain was always used to support the load in case the
suspension failed (Tr. 104-107). M ne managenent has al ways been
cooperative in maki ng any changes he has recomended, i ncl uding
the installation of the track and dolly installed to abate the
citation (Tr. 109). The installation of the dolly at the first
| ocati on was done voluntarily by the operator rather than as the
result of a citation or a notice, but M. Slaton had no idea as
to why a simlar apparatus was not installed at the location in
guestion at the same time. The operator freely acknow edged that
the men worked under the | oad when they changed the liners (Tr.
113-114).

Ctation No. 103205, 30 CFR 56.11-1:

A wor ki ng platformwas not provided for maintenance on the
flour-loading dust collector air slide. Two nen would be
involved in this work. This work is only done periodically.

30 CFR 56.11-1 states: "Safe neans of access shall be
provi ded and maintained to all working places.”

Petitioner's Testinony

I nspector Slaton confirmed that he issued Citation No.
103205 because there was no work platforminstalled adjacent to
the air slides which are approximately 12 to 18 feet above the
ground and under the flour-Iloading dust collector. Periodic
mai ntenance is perfornmed on the air slides and a platformis
required due to the fact that the air slides are suspended above
ground. Wirk was perfornmed by nmeans of safety belts and Iines
used by workmen who would clinb out on a beamto work on the
slides. He has never seen any enpl oyees perform ng mai nt enance
on the particular air slides which
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he cited, although he has observed such work performed on ot her
air slides which had been provided with working platfornms. He
does not consider the use of safety belts and Iines to be safe
since safety belts may not always be used by the nen. Although
safety belts were generally available at the operation, they were
not readily available to the men at the particular location cited
at that particular time (Tr. 125-128). Wth respect to the risk
of injury, Inspector Slaton stated that he is of the opinion that
serious injury could result if nmen did not wear their safety
belts, but that if a man was wearing his safety belt, and
everything was held intact, any injuries incurred would be

brui ses or possibly broken ribs. He nmade no attenpt to ascertain
why a wal kway was not provided, although they were provided on
other air chutes (Tr. 129-130).

On cross-exam nation, Inspector Slaton testified that he did
not see anyone working on the air slides, and he acknow edged
that his testinony is based on what the m ners' representative
told himduring his inspection when he pointed out the area to
hi m and described the condition. He does not know how often the
air slides need to be replaced, but believed it was "periodic,"
but he did not know how often. In order to get into the area to
repair the slides, the nen used steps and wal kways, which were
safe at the tine. They would then have to Iine thenselves off to
reach the slide (Tr. 130-131).

Ctation No. 105601, 30 CFR 56. 14-1:

The flat belt drive on the sand floatation tanks was not
guarded. The pinch point was approximately 4 feet fromthe
floor.

30 CFR 56.14-1 states: "GCears; sprockets; chains; drive;
head, tail, and takeup pulleys; flywheels; couplings; shafts;
sawbl ades; fan inlets; and simlar exposed noving machi ne parts
whi ch may be contacted by persons, and which may cause injury to
persons, shall be guarded.™

Petitioner's Testinony

MSHA i nspector Earl W Diggs testified that he issued
Citation No. 105601 (Exh. G 6), for a violation of 30 CFR
56.14-1, because upon observing the skinmrer paddl e wheel s turning
on the flotation tanks inside the m Il building, he noticed that
the flat drive at one end of the skimer was not guarded. The
flat belt drive is an electric notor driven paddl e wheel that
skins floating waste materials off the sand-cleaning tanks. The
paddl es are driven by a flat belt which has a pinch point at the
motor drive pulley and at the paddle wheel pulley. He required a
guard to be put over the drive pulley, at the electric notor, and
it covered the conplete belt. The danger of sonmeone getting
caught in the upper pinch point was not serious, but the notor
end pi nch point was serious because that is a drive. After the
situation was corrected, the guard served to protect persons from
t he
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pi nch point at the drive. The danger of a guard not being in
place is that a man, when perform ng adjustnments such as opening
valves to let the water in, could possibly slip and fall, or he
could reach to grab sonething to keep himfromfalling and get
caught in the pinch point. However, it is customary not to
change the paddles without first locking out the circuit.

I nspect or Di ggs indicated he woul d consider the violation to be
nonseri ous because if a man's clothing got caught in the pinch
point, his armcould possibly become twi sted. He did not know
why the drive was not guarded, and did not know how long it had
been unguarded since this is the first tine he had noticed it.
He did not know whether a mai ntenance man was regul arly assigned
to perform mai ntenance on the belt (Tr. 148-154).

On cross-exam nation, Inspector Diggs stated that after he
issued the citation, it took a few hours to install the cover,
and that it was done pronptly. The drive belt was a flat belt
and not a V-shaped pulley so there was not a groove that sonebody
could get caught in. The paddles turn fairly slow and it was
possi bl e for soneone to grab one of the paddles, as well as the
belt itself, and stop it fromturning. The pinch point was
| ocated at the end of the tank itself, within approximtely 3
feet of a couple of water valves that appeared to be well -used.
He recalls filling out an inspector's statenment after the
i nspection and he renenbers checki ng the box under "Gravity" and
stating that "[t]he pinch point was in an out of the way
position." He also indicated on the statement that it was
"i nprobabl e" that soneone could be severely injured on it (Tr.
154-156).

I nspect or Di ggs acknowl edged that he had inspected the plant
bef ore and he had never previously noticed a guard. The belt was
fairly |1 oose on the drive and there was no heavy tension. A
person coul d reach up and hold the paddles and this woul d stop
the belt fromturning, but it would not stop the drive pulley
fromturning and grinding away in one's hand. The pulley sheave
is located approximately 4 feet fromthe floor, while the drive
pulley is higher up in the air, approximately 5 or 6 feet. Once
the paddl e is stopped by hand, the pulley is also stopped from
t ur ni ng.

Since the tension was not enough to turn the paddl e wheel
there is a possibility that if someone got his sleeve caught, he
could pick it out by slowy turning the belt. However, there is
al so the possibility of someone getting caught in the keyways,
| ocks, or fastening nuts of the flat belt, that is, inside the
pul l ey. The keyways are located in retainers and hold or |ock
the pulley onto the shaft, but he does not recall whether or not
t he keyways were exposed (Tr. 156-161).

In response to questioning by the bench, Inspector D ggs
stated that the area involved was a passable, but renote area
where soneone woul d sel dom pass through. The pinch point was
| ocated away fromtravel ways. Any nai ntenance needed to be
performed on the pulley
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device would likely consist of regular belt maintenance or the
repair of a broken belt. Renoval of the guard could be
acconpl i shed by renmoving two bolts on each side of the guard.
The condition was abated on the sane date as the citation

i ssued--at 10:10 p.m that night (Tr. 162-163).

Respondent' s Testi nony

M. Mchner testified that the guard that was obtained to
abate the condition cane froma |local fabrication shop, since
there are no facilities at the mne to do the type of fabrication
requi red. He acknow edged that the belt could be stopped from
turning by grabbing it in one's hand. Although he has never
measured it, he estimated that the upper drive pulley is 7 to 8
feet fromthe floor and that the |lower pulley is approxi mately
chest-high. There had never previously been a guard on this
particul ar pulley before, and no inspector previously suggested
that the pulley or belt be guarded. |If such a suggestion had
been made, then it would have been done. No one had ever been
injured while the belt was unguarded, and the reason that the
belt had not been guarded is that it never occurred to anyone
that there was a hazard there. The machi ne was manuf actured by
Denver Equi pment Conpany, which has nade a mllion such machi nes,
and over the years, he has never seen one of these nachines
guarded. The machi ne in question has been runni ng unguarded at
the plant since 1961. Before he cane to work at the Col unbi a
M ne, M. Mchner worked at respondent's plant in New Jersey,
where there are six identical machines that have been running
since 1962 wi thout guards; however, such machines are probably
now guarded. He is certain that inspectors who visited the nine
had previously observed the condition since the machi ne was
| ocated outside his office wi ndow and anyone who wal ks on the
mai n wal kway t hrough the wet process, wal ks past the machine (Tr.
165-169).

Ctation No. 105603, 30 CFR 56.12-8:

The electric wiring entering the acid punp drive notor did
not enter through proper fittings. The wet process buil ding.
The meter is fed by a 110-volt system

Petitioner's Testinony

MSHA | nspector Diggs testified that he issued Citation No.
105603 after he observed insulated wires going into the junction
box on the acid punp nmotor through a hole in the junction box.

He identified Exhibit R4 as a photograph of the equi pnment which
was cited. The conduit leading into the junction box at the
bott om of the photograph was broken | oose and the wires were
sticking out. The wires canme out of the conduit and went into the
notor and he could not recall whether the box shown in the

phot ograph was there at the time of the citation. The wires were
i nsul ated and taped. However, soneone coul d have
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stepped in or tripped on the wires, thereby pulling themout and
shorting the nmotor. The citation does not involve inproper
fittings, but rather, unprotected insulated wiring. The wires
were hooked to the nmotor, and while they were taped, they were
still left exposed and i nadequately protected from soneone
wal ki ng on themor tripping over them (Tr. 170-176).

I nspector Diggs stated that the condition he observed could
possi bly affect the nen operating in the plant area, i.e., the
mai nt enance personnel who go in to check the acid punp for the
acid flowinto the system Since the area involved is a wet
process area, it is possible that a person perform ng mai nt enance
duties there could step on the wires often enough so as to wear
the insul ati on down, thereby possibly being fatally el ectrocuted.
The likely result of the condition which he observed is possible
shock, burns, or acid inhalation froma fire that could result
fromshorting out the 110-volt nmotor (Tr. 176-177). He believed
that the operator was not aware of the condition until it was
pointed out to him and there was no required electrica
i nspection to be perforned that woul d make the operator aware of
the condition (Tr. 177-178).

On cross-exam nation, Inspector Diggs testified that the
nmotor was small, approximately between three-quarters to one
horsepower. Hi's purpose in issuing the citation was to insure
that a proper junction box was installed on the electrical notor.
He confirmed his previous testinony that wires were com ng out of
a conduit rather than out of a cable, and indicated that the
di stinction between cable and wires is that insulated wiring has
| ess protective insulation around it than insulated cabl e since
i nsul ated cabl e has two types of insulation--one type of
i nsul ation around the wire and then another type conpletely
around the cable. M. Diggs conceded that on the citation he
stated that the wires did not enter through proper fittings, and
t hen acknow edged admitting that what is involved is not a cable,
but rather a wire. Section 56.12-8 does not require wires to
have proper fittings and it only applies to cables.

On redirect exam nation, Inspector Diggs verified his
previ ous statenment concerning the conduit, but indicated it was
not connected to the motor at the junction box. The conduit,
according to the inspector, is simlar to wires and the cable
because there is a double protection, i.e., the conduit protects
the wiring and the outer insulation protects the cable (Tr.
181-182).

On recross-exam nation, Inspector Diggs testified that if a
cable were involved, it would be connected to the notor and that
either the cable or the conduit would termnate in or at the
junction box at the connection to the notor. He was not aware of
any standard that requires power wires to be inside a conduit or
in a cable. Thus, the operator has a choice whether to use wres
or cables (Tr. 182-183).
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Respondent' s Testi nony

M. Mchner testified that the power wiring to the acid punp
drive nmotor cane through a rigid conduit fastened on a col um and
the last 12 to 18 inches between the rigid conduit and the notor
had no protection for the wires. The wires canme out of the
conduit, were fastened to the wires pigtailed out of the notor
with wire nuts and tape, and were all exposed without a flexible
conduit or junction box. The inspector wanted the wires to be
guarded, that is, he wanted them protected in sone fashion
However, he could not recall whether the inspector specified the
manner in which he wanted such to be acconplished, but the
installation of a junction box would be the |ogical approach for
protecting the wires. The punp in question was |ocated on a
smal |l steel platform approximately 12 inches off the floor
Al though it was near a normal work area, there was no traffic
through the area, and it was very unlikely that sonmeone woul d
step on it. The only person who would probably be in the
vicinity adjacent to the notor would be an electrician, and the
size of the electric nmotor is one-twentieth horsepower (Tr.
184-186).

In response to a question fromthe bench, M. Mchner stated
that the wires were insulated and that there was a bushing on the

motor itself. In abating the condition, a cover was put over
everything in order to protect the wires, and the existing wire
nuts and bushing are still in the box. |In his opinion, the use

of a box is the nore professional way of protecting the wres,
etc. Assuming the citation was to be vacated, M. M chner stated
that he would not undo what was done and put things back in their
original condition (Tr. 186-188).

Ctation No. 105604, 30 CFR 56.12-30:

The electrical junction box on the drive nmotor for the power
tank dust collector at the top of the flour tanks was torn | oose.
The nmotor is fed by a 480-volt three-phase system

30 CFR 56.12-30 states: "Wen a potentially dangerous
condition is found it shall be corrected before equi pment or
wiring is energized."

I nspector Diggs testified he issued the citation in question
after clinbing to the top of the dust collector drive notor and
observing that the junction box had vibrated | oose and was
hangi ng down. It was physically separated fromthe notor, but it
had not been torn |oose. The wires were still leading fromthe
motor to the junction box, the notor was | ocated approximtely 3
to 6 inches fromthe junction box, and the equi pnent was
energi zed. He considered this to be a potentially dangerous
condition because with continued vibration, it is possible that
the insulation could have worn off the wires, and if there was a
breakdown in the grounding system the m |l building
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coul d have been energi zed. Anyone wal king fromthe ground to a

| adderway and then reaching up to grab the handrails to clinb up
could have been injured by electrical shock. The anount of

vol tage being carried though the wires depended upon how many
phases coul d break through the insulation, and one phase is
approximately 177 volts. Since the conditions outside at that
time were dry, any shock woul d be nonserious. The condition was
corrected i mMmedi ately by reattaching the junction box to the
motor (Tr. 190-195).

On cross-exam nation, M. Diggs testified that the electric
nmotor was |ocated at the top of the flour tanks at a hei ght of
approximately 50 to 60 feet. Since there was nothing | ocated
above this area, it was probably one of the npbst renote areas in
the plant. He recalls indicating on his inspector's statenent
that "it is inprobable that soneone would get hurt because the
circuits were | ocked out when sonmeone was up in that area working
on the equipnent.” 1In his estimation, the possibility of someone
being injured by the condition would be inprobable but not
i npossi ble. There was no indication that the operator had prior
know edge that the junction box had becone dislodged. Wth
respect to the requirenments of the safety standard regarding the
finding of a potentially dangerous condition, the inspector
bel i eved that the standard neans that when such a condition is
found, it should be deenergized and corrected before it is
reenergi zed (Tr. 195-198).

Apart fromthe fact that the junction box was di sl odged from
its normal place, the only other defect that M. Diggs could
detect was a screw missing fromthe cover, but the cover itself
was still in place. H's concern was that if the disl odged
junction box was allowed to remain, it could possibly get worse.
The first citation covered the situation which he found, and
al t hough he wote "junction box cover"” on the first citation out
of haste, what he actually nmeant was "junction box." He did not
personal ly amend the citation because he was out of the area (Tr.
199-201).

Ctation No. 103206, 30 CFR 56.12-32:

A junction box cover for the sending generator on the No. 1
separator in the m!ll was not kept in place. This was about
4-1/2 feet fromthe wal kway with no energized circuits exposed.
About four nmen would pass within 5 feet of the violation per
shift. This was a 110-volt circuit.

30 CFR 56.12-32 states: "lnspection and cover plates on
el ectrical equipnment and junction boxes shall be kept in place at
all times except during testing or repairs.”

Inspector Slaton testified he issued the citation after
finding that the junction box cover was not in place on the box
| ocated on the sending generator in the upper floors of the mll
buil ding. The circuits passing through the junction box were
exposed, but were well-insulated. Although the cover is normally
kept in place with screws,
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there was no cover on the junction box, and it was not under
testing or in maintenance. The violation occurred on the
producti on shift when the equi pnent was running, and in the

i nspector's opinion, the violation was nonserious since the
exposed circuits were well-insulated. 1In his opinion, any hazard
woul d result from continued vibration wearing on the insulation
and soneone possibly getting into it fromthe cover not being in
pl ace. The condition occurred in an area where mll and

mai nt enance peopl e passed by, and approximately four nen per
shift would pass within approximately 5 feet of the location in
question. If the insulation were to becone frayed to the extent
it would expose the electrical circuits and people cone close
enough to it, they could be fatally shocked by the 110-volt
circuit. In his opinion, if a person touching the circuit were
standing on a netal floor, the circuit would pass through him
He was unable to determ ne how | ong the cover had been m ssing,
and he did not see a cover anywhere in the area (Tr. 202-207).

On cross-exam nation, M. Slaton stated that the junction
box cover would be facing down toward the floor when in place,
and he identified a photograph of the box in question (Exh. R5,
Tr. 207-209).

Respondent' s Testi nony

M. Mchner confirnmed that the junction box faced toward the
floor. He also stated that the wires were properly insul ated,
and because they were hanging out of the junction box with wire
nuts on them(as in the citation including the acid punp), they
were highly visible. 1In his opinion, there was no justification
for the m ssing cover, and an el ectrician had obvi ously nmade sone
connection or reconnection and had not replaced it. Although he
admtted to having experienced problens with respect to enpl oyees
renovi ng junction box covers and forgetting to put them back on
he had no reason to believe they were stol en, and he was not
present when the citation was issued or abated (Tr. 211-214).

Ctation No. 103207, 30 CFR 56.12-32:

The junction box on the punp house sunp punp was not kept in
place. This notor was in a renote area in the corner of the punp
house. It was 8 inches fromthe floor. The only tine anyone was
exposed to this violation was during mai ntenance on the sunp
punp. No energized circuits were exposed. This was a 110-volt
circuit.

I nspector Slaton testified that he issued the citation in
qguestion after observing a punp in the sunp punp roomwth the
junction box cover mssing and a wire exposed. He observed no
cover in the area and the exposed wire was well-insulated. The
vi ol ati on was not serious since there was adequate insulation on
the wires. However, if the circuits becone exposed where the
energi zed wiring is exposed
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and soneone cones in contact with it, the situation beconmes nore
serious because the |l ocation involved was a wet area. The punp
was portable, and when in use, it rested approximtely 8 inches
fromthe floor. 1In order for soneone to be injured if the wires
wer e exposed, all that would be necessary woul d be for soneone to
conme into contact with it while wal king past it. The frequency of
nmovenent of the punp woul d vary dependi ng upon how often it was
needed, and he was not able to determ ne how | ong the cover plate
had been missing (Tr. 214-218).

On cross-exam nation, Inspector Slaton indicated that the
punp in question was |ocated in the back corner of the sunp room
in an out-of-the-way and renote | ocation and was not operating
when he observed it (Tr. 218-219).

In response to bench questions, M. Slaton stated that the
only tinme anyone woul d be exposed to the condition cited would be
during mai ntenance or adjustnments to the punp. The punp notor
was a small 110-volt notor and the junction box was m ssing from
the motor punp. The punp was a portable type which he believed
was being stored in the area and he assuned that it was used in
the sunp area when needed. |In order to ascertain whether the
punp was down for maintenance, he asked the person who
acconpani ed him and since no one said anythi ng about the punp
bei ng down for testing or maintenance, he assuned that it was not
(Tr. 219-222).

Fi ndi ngs and Concl usi ons
Citation No. 103201, 30 CFR 56.12-34
Fact of Violation

This citation was i ssued because the inspector found an
unshi el ded portable "trouble-light" bulb being used as lighting
in atractor trailer which was being | oaded wi th bags of sand.
The citation states that the |light bulb was hanging 5 feet from
the floor of the trailer. The inspector testified that the |ight
bul b was out of the reach of three workers who were stocking sand
bags on pallets in the truck, and that the exposed bul b was
hanging froma nail on the side of the truck sone 8 to 10 feet
back fromwhere the nen were |l oading. During the tine the
i nspector was observing the | oadi ng operation, the |light bulb was
always 8 to 10 feet behind the men and he could recall no one
passing close by the bulb while he was there. Even upon his
return a half hour after issuing the citation when the condition
had been abated, the nmen were still located sonme 4 to 6 feet from
t he bul b.

Section 56.12-34 requires that portable extension lights be
guarded only if the location of the light is such that a shock or
burn hazard is present. In this case, it seens clear to ne that
the petitioner has not established that the |ocation of the |ight
bul b was
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such as to present a shock or burn hazard. The Iight was being
used for illum nation and the testinony of the inspector
establishes that it was always | ocated sone 8 to 10 feet behind
the men working in the trailer and that it was out of their
reach. Even after abatement, the light bulb was still 4 to 6
feet behind the nen, and the inspector conceded that the usua
procedure was to nove the location of the Iight bulb back away
fromthe nen as the | oadi ng process advanced fromthe front to
the rear of the truck and as the conveyor was retracted.
Further, the inspector also indicated that during the |oading
process the nen would usually stay in one stationary |location at
the end of the conveyor while off |oading and stocking the
material on the pallets (Tr. 34).

I find that the petitioner has failed to establish that the
| ocation of the light bulb in question was such as to constitute
a shock or burn hazard and that a violation of section 56.12-34
has not been established by a preponderance of the evidence. The
citation is vacated.

Citation No. 103202, 30 CFR 56.12-8
Fact of Violation

I find that the petitioner has established a violation as
charged in this citation. Although the start-stop switch wring
passed through bushings, it is obvious that the bushings were
i nadequate since they permitted the wires to be stripped back
approxi mately 6 inches. This condition was apparently caused by
t he tel escopi ng conveyor wi ndup reel which had an i nadequate
t akeup capacity which in turn caused the cables to be pulled away
fromthe stop-start switch. Al though the inspector’'s testinony
i s sonewhat confusing as to the conditions which he observed, |
conclude and find that it does establish a violation of section
56.12-8, which requires insulated wiring passing through netal
franes to be substantially bushed with insul ated bushings. Since
the wires in question were pulled or stripped back when the
takeup reel was activated, it seens obvious that the bushings
wer e i nadequate since they did not prevent this from occurring.
Pl ant Manager M chner's testinmony confirmed the condition found
by the inspector and it also confirmed the cause of the cited
condi ti on.

Negl i gence

Respondent's testinony confirnms that it was aware of the
fact that the design capability of the conveyor was such as to
permt the cable to be pulled out of the start-stop switch when
t he conveyor was extended. This being the case, respondent
shoul d have known that the wiring in question would likely be
stripped back and not held in place by the bushings. 1In the
circunstances, | find that the respondent failed to exercise
reasonabl e care to prevent the condition cited and that this
constitutes ordinary negligence.
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Gavity

Al though the wires in question appeared to the inspector to
be well-insulated and no energized circuits were exposed, the
conveyor belt was in operation when the inspector observed the
condition and he believed that a potential electrical shock
hazard was present since nmen would conme in contact with the
conveyor while | oading and unl oading material. Al though
respondent's testinony indicated that the equi pnent woul d
deenergi ze in the event a short circuit occurred because of the
Wi ring becom ng separated, the fact is that there was a potenti al
for the conveyor to becone energi zed and the groundi ng system was
not entirely a failsafe system Under the circunstances
presented, | find that this violation presented a shock hazard
and was serious.

Good Faith Conpliance

The respondent denpnstrated good faith in achieving rapid
conpliance. Wen the citation was issued at 9:45 a.m, the
respondent was given until 9 a.m the follow ng day to correct
the condition. However, conpliance was achieved and the citation
was termnated at 4 p.m on the sane day of its issuance (Exh.

G 2).

Citation No. 103204, 30 CFR 56. 16-9
Fact of Violation

The safety standard cited requires that nen stay cl ear of
suspended | oads. The standard in question is one of severa
standards |isted under a general section 56.16, which is headed
by the terns "materials storage and handling.” Thus, the initial
guestion presented is whether this standard has any application
to a suspended heavy | oad such as a scrubber notor, guard, and
ot her such scrubber parts which must be |lifted out and suspended
in order to facilitate the changing of the scrubber liners or to
perform ot her mai ntenance on the scrubbers.

Although | fail to see the logic in including the cited
standard under a "materials storage and handling" genera
regul atory section, | conclude that it may be applied to a
situation where it is established that nmen are working under any
suspended | oads, whether it be "materials,” as that termis
commonl y under st ood, or notors or other equipnent.

A second question presented is whether the condition or
practice described by the inspector on the face of the citation
sufficiently described a condition or practice which is in
violation of the cited mandatory safety standard as required by
section 104(a) of the Act, which states in pertinent part as
follows: "Each citation shall be
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inwiting and shall describe with particularity the nature of
the violation, including a reference to the provision of the Act,
standard, rule, regulation, or order alleged to have been

viol ated. "

In this case, although the citation was dated and issued on
March 14, 1978, sone 5 days after the effective date of the 1977
Act, it is obvious that the alleged condition or practice
occurred prior to March 14th. However, since the inspector
failed to indicate on the face of the citation when the all eged
condition occurred, and failed to furnish any details as to the
al l eged condition or practice, | conclude that he failed to
describe the alleged violation with any particularity. For all
know, the alleged condition may have occurred prior to the
effective date of the Act.

Aside fromthe anem c evidentiary presentation by the
petitioner in support of the alleged violation, | find that the
"condition or practice"” on the face of the citation fails to
describe any condition or practice which anmounts to a violation
The "condition" cited sinply recites that there was a need for a
track and rolling dolly to change scrubber liners, that there was
no way for men to stay clear of suspended | oads, that one man
woul d need to work under the |oad, and that the job was
periodically performed by maintenance. As pointed out by the
respondent in its brief, section 56.16-9 does not mention tracks
and rolling dollies, and the condition described does not state
that mners had in fact ever worked under a suspended | oad. And,
as testified to by the inspector, the scrubber notor was
supported by a safety chain and could be tied off and swung to
the side or possibly set down on the floor so that nmen woul d not
have to work under it (Tr. 107).

Finally, | cone to what | believe to be the nost crucial
i ssue presented with respect to the citation, nanely, whether the
fact that the inspector did not personally observe anyone working
under a suspended load is sufficient to support a violation. In
this case, it is clear that the inspector did not observe anyone
wor ki ng under a suspended | oad during his inspection. 1In issuing
the citation, he relied on the information furnished to himby
t he enpl oyees' representative who acconpani ed hi mduring the
i nspecti on.

Al t hough MSHA did not file any posthearing brief or proposed
findi ngs and concl usi ons, counsel at the hearing took the
position that it was not necessary for an inspector to personally
observe a condition in order to support a violation. Gting the
| anguage of section 104(a) of the Act, which states in pertinent
part "if, upon inspection or investigation, the Secretary or his
aut hori zed representative believes that an operator of a coal or
other mne subject to this Act has violated this Act, or any
mandatory health or safety standard, * * * he shall, * * *
issue a citation to the operator,” MSHA apparently takes the
position that any belief by an inspector that a violation has
occurred, authorizes the inspector to issue a
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citation, notw thstanding the fact that such a belief is based,
not on the inspector's personal observations, but on the
observations or statements of a third party who may or may not
have personally observed a condition or practice constituting a
viol ation.

The testinony of the inspector reflects that during the
course of his inspection, and while acconpani ed by the enpl oyee
representative and the plant manager, the enpl oyee representative
remarked that during the course of replacing the scrubber |iners,
the scrubber notors were lifted up by a chain hoist, tied off
with a safety chain, and while suspended in such a position, the
persons performng the work were required to work under the
suspended notors. According to the inspector, Plant Manager
M chner confirmed that this was the case and did not deny it.

The enpl oyee representative did not testify, and M. M chner was
not called to testify, although he was present in the courtroom

Since MSHA did not file any posthearing briefs or argunents
in support of any of the citations in these proceedings, its
position and theory on which it believes a citation may be
supported on facts outside the inspector's own personal know edge
or observations remains a nystery. Apparently, MSHA is of the
view that the statutory | anguage of section 104(a) authorizing an
i nspector to issue a citation if he believes that a nmandatory
safety standard has been violated is sufficient on its face to
support a citation, irrespective of how the inspector arrives at
that belief, or irrespective of the evidence produced by the
petitioner in support of the alleged violation. Thus, MSHA s
position appears to be that any tinme anyone advi ses an i nspector
of some past condition or practice outside the inspector's own
personal know edge or observations, the inspector mnmust issue a
citation. In ny view, such a broad interpretion of section
104(a) raises serious due process questions, and on the facts and
ci rcunst ances presented here, is rejected.

Section 103(a) authorizes frequent m ne inspections and
i nvestigations, and one of the purposes of such inspections and
investigations is to deternm ne whether there is conpliance with
the mandatory health or safety standards. Subsection (f)
aut horizes a representative of the m ne operator and the mner's
representative to acconpany an inspector during the physica
i nspection of the m ne nade pursuant to subsection (a), for the
pur pose of aiding such inspection. Subsection (g)(1) provides in
pertinent part that:

VWhenever a representative of the mners or a mner
the case of a coal or other mine where there is no such
representative has reasonabl e grounds to believe that a
violation of this Act or a mandatory health or safety
standard exists, or an inm nent danger exists, such
m ner or representative shall have a right to obtain an
i medi ate i nspection by giving notice to the

in
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Secretary or his authorized representative of such violation or
danger. Any such notice shall be reduced to witing, signed by
the representative of the mners or by the mner, and a copy
shal |l be provided the operator or his agent no later than at the

time of inspection, * * * . Upon receipt of such notification
a special inspection shall be nade as soon as possible to
determine if such violation or danger exists * * * . If the

Secretary determ nes that a violation or danger does not exist,
he shall notify the mner or representative of the mners in
writing of such determ nation. [Enphasis added.]

Subsection (g)(2) of section 103 provides in pertinent part
t hat :

Prior to or during any inspection of a coal or other
m ne, any representative of mners or a mner in the
case of a coal or other mne where there is no such
representative, may notify the Secretary or any
representative of the Secretary responsible for
conducting the inspection, in witing, of any violation
of this Act or of any inm nent danger which he has
reason to believe exists in such mne. [Enphasis
added. ]

It seens clear that sections 103(g) (1) and (2) authorizes a
representative of mners to obtain an inspecti on when he believes
there is an existing condition which may be a violation, and to
bring to the attention of the inspector an existing condition
whi ch he believes constitutes a violation. However, | find
nothing in section 103 which authorizes an inspector to base a
citation on sone past condition or practice brought to his
attention orally by a representative of mners during the course
of an inspection.

Section 104(b) of the 1969 Coal Act, provided in pertinent
part that: "[I]f, upon any inspection of a coal mne, an
aut hori zed representative of the Secretary finds that there has
been a violation of any mandatory health or safety standard

* * *  he shall issue a notice to the operator or his agent
* * *

The January 1975 edition of the Inspector's Manual dealing
with the issuance of notices under section 104(b) of the 1969
Act, states that apart frominm nent danger situations, the
i ssuance of notices pursuant to section 104(b) is "the primary
tool for obtaining conpliance with the mandatory heal th and
safety standards” (section 1.0). The manual guidelines and
instructions for an inspector to follow in issuing section 104(Db)
notices state in pertinent part as follows as sections 1.0 and
1.4:

VWhen the inspector is satisfied upon inspection that a
condition or practice exists which violates a



~1212
mandat ory standard his responsibility is to issue a 104(b) Notice
and fix a reasonable tinme for the operator to abate the condition
or practice. Notices of Violation shall be witten pronptly
after a violation of the Act is observed, * * * . [Enphasis
added. ]

It seens clear that under the 1969 Act, an inspector was
required to personally observe an existing condition in a mne
whi ch he believed constituted a violation before issuing a notice
of violation pursuant to section 104(b). The "finding" that he
was required to nmake concerning such a condition was obviously
i ntended to be based on his personal observations of an existing
condi tion. However, under the 1977 Amendnents to the Act, the
| anguage presently used in section 104(a) with respect to the
i ssuance of citations is "believes." Thus, the question
presented is whether the term "believes" neans the sane as, or
sonmething different from the term"finds" as previously used in
t he conparabl e section of the statute authorizing inspectors to
i ssue citations.

Section 104(a) of the 1977 Act provides in pertinent part
t hat :

If, upon inspection or investigation, the Secretary or
his authorized representative believes that an operator
of a coal or other mne subject to this Act has
violated this Act, or any nandatory health or safety
standard, * * * he shall, * * * issue a citation to
the operator. Each citation shall be in witing and
shal |l describe with particularity the nature of the
violation, * * *

The connotation of the word "believe" is entirely
subjective, 10 C.J.S. 238. In the conmon and ordi nary use of the
English | anguage, and in all the general acception of the term
the word refers primarily and explicitly to the nental state of
the believer without any necessary regard to the reasons,
conditions, and circunstances which may have caused or influenced
t he existence of such nental state; and hence it does not inply,
require or mean a reasonable belief. As pointed out in the cases
cited in 10 CJ.S. 238, 239, the verb "believe" is susceptible of
interpretation in varying degrees. In its nost definite and
strongest sense, it has been defined as neaning to accept as true
on the testinony or authority of others; to be persuaded of the
truth of anything; to be persuaded upon evi dence, argunents, and
deductions, or by circunstances other than personal know edge,
and the term has been held equivalent to, and interchangeabl e or
synonynous with "find."

Wbrds and Phrases, Volune 5, Permanent Edition, pp. 409-412,
i ndi cates that the word "believe" has been construed to nean:

--- nearly synonynous with rely and neans to accept
as true on the confidence of others.
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--- to be convinced or to feel that sonething is true or at
| east probabl e.
--- in the sense of "averred" or "all eged"
--- to credit upon authority of testinony of
anot her, to be persuaded of truth of, to regard,
accept, or hold as true.

The March 9, 1978, edition of the Labor Departnent's
I nspector's Manual for the issuance of citations and orders
contains the current guidelines for an inspector to foll ow when
he issues citations for violations of any mandatory health or
safety standards, and | take official notice of such publication
notw t hstandi ng the fact that the parties did not see fit to
bring it to ny attention. Section 1.1 of the manual |ays out
gui delines for an inspector to foll ow when describing an all eged
violation, and it states in pertinent part as follows:

El ements of a violation description include: An
adequat e description of the condition(s) and/or
practice(s), which nmust set out the fact(s) that cause
and constitute the violation of the Act or a specific
regul ation. The description should be witten to show
how and why the regulation is violated. The |ocation
in the mne where the violation and/or hazard exists
must be identified for several reasons: (1) to prevent
probl ens of tinmely abatenment and to informthe operator
as to the area of the mne so affected by the citation
or order; (2) toinformthe mners and their
representative where the violation and hazard exi st;
and (3) to informother inspectors who nmay be required
to make the follow up inspection. Any equi pnent
i nvol ved shoul d be properly identified as well as
| ocated and the inspector should include in his
description of the violation, any facts relevant to
exposure hazards to the miners and negligence on the
part of the operator. In a fewwords it nust describe
with particularity the nature of each violation.

Section 2.1, which deals with MSHA policy concerning the
i ssuance of section 104(a) citations, states in pertinent part as
fol | ows:

VWhen an inspector finds, or believes, upon an
i nspection or investigation, that a condition or
practice exists which violates a mandatory standard but
does not create an inmnent danger he is required to
i ssue a Section 104(a) or 104(d) G tation (except where
a Section 104(d) order is issued) and fix a reasonable
time for the operator to abate the condition or
practice. (Enphasis added.]
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Section 2.6 of the manual provides guidance for the inspector in
the issuance of citations for violations of Title |I of the Act,
and states in pertinent part as foll ows:

VWere violations of any provisions of Title I of the
Act are observed at a mine, or an investigation reveals
that a Title I violation exists, the authorized

representative shall issue the citations on Form1l. On
the Form 1, check the box for citation, and enter type
of action as 104(a). |In citing the violation, identify

t he proper section of the Act.

The citation should state specifically when, where, and
how t he violation occurred, if relevant, and a detailed
description of the conditions or practices.

A violation of Title I of the Act shall be processed
the sane as any violation of Title Il and Title Il of
the Act (mandatory health and safety standards). The
citations should be entered in the proper inspection or
i nvestigation report, if appropriate, and such
citations are subject to civil penalties. [Enphasis
added. ]

Section 5.0 of the manual deals with the inspector's
preparation of an "lnspector's Statenent,” which is a formfilled
out by the inspector at or near the tine that he issues a
citation, and which contains his comments and observations
concerning the six statutory criteria contained in section 110(i)
of the Act. The instructions and guidelines state in pertinent
part as foll ows:

I nspector's Statenment Report. See Form No. 7000-4.

The Statenent Report shall be a description of the
conditions, actions of the operator, and circunstances
surroundi ng the violation which the i nspector has
observed or determ ned by investigation, inquiry, or
di scussions with the operator, supervisors, nine
forenmen, section forenen, mners or others which | ead
himto make the statenents contained in the report.
The description shoul d be concise and brief but at the
same time convey a sufficient description upon which a
determ nation or recommendati ons can be nmade as to the
anount of penalty. The inspector should realize that
his anal ysis and report will influence and be given
wei ght by others. The inspector should therefore be
able to substantiate the opinions stated and such
statenments nust be in agreenent with the information
contained in the citation or order issued.
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The citation or order issued under the provisions of sections
104(a), 104(b), 104(d)(1) or (d)(2), 104(c)(1) or (c)(2), 104(f),
104(g) (1), and 107(a) will best describe by section nunber the
mandatory health or safety standard whi ch has been viol ated and
will contain a description of the conditions or practices as
observed by the inspector upon which he made his determ nation as
to what caused and constituted the particular violation
[ Enphasi s added. ]

A review of the legislative history of the 1977 Amrendnents
to the 1969 Coal Act gives little guidance as to what Congress
i ntended when it changed the statutory | anguage from"finds" to
"believes.” The Senate bill permitted the issuance of a citation
based upon the inspector's belief that a violation occurs. The
House anendnment required that a citati on be based on the
i nspector's finding that there was a violation. The conference
substitute adopted the provisions of the Senate bill. MSHA s
current I nspector's Manual, which serves as the "handbook" for
t he gui dance of inspectors in the field while conducting
i nspections and issuing citations, uses the terns
i nterchangeably. Curiously, however, the terns are used in tandem
with the terns "inspections"” or "investigations,"” and in several
pl aces where it instructs the inspector to detail the
ci rcunst ances surroundi ng the asserted violation on which the
citation is based, the terns "observed" and "exists" are
consistently used in relationship with the condition or practice
found by the inspector. This |leads ne to the conclusion that when
an inspector is conducting a routine inspection of the mne, any
condition which he finds during that inspection which pronpts him
to issue a citation nmust be based on his personal observations
during that inspection and it nust relate to an existing
condition or practice which is in violation of the cited
mandat ory st andard.

As noted earlier, sections 103(g)(1) and (2) of the Act,
aut horize a mner or mner representative to bring to the
attention of an inspector any condition or practice in a nine
whi ch the miner or representative reasonably believes constitutes
a violation of a mandatory standard. As a matter of fact, Senate
Committee Report No. 95-181, reflects that both of these
provi sions are based on the Committee's belief that mne safety
and health will generally inprove to the extent that mners
t hensel ves are aware of m ning hazards and play an integral part
in the enforcenent of the mine safety and heal th hazards.
However, in bringing these matters to the attention of the
Secretary, they nmust be in witing, and once received by the
Secretary, serve as a starting point for initiating an i nredi ate
i nspection of the m ne by neans of a special inspection, with
noti ce of sane served on the operator no later than at the tine
of the inspection. |If the Secretary fails to issue a citation
prior to or during an inspection of a mine in the case of a
condi ti on which has been brought to his attention based on such a
witten "reasonable belief," he is
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requi red by subsection (g)(2) to establish informal review
procedures for the purpose of determ ning why a citation was not
i ssued and to communi cate the reasons for his final disposition
of the matter to the miner or his representative. Thus, it seens
clear to ne that while the statute permits mners and their
representatives to bring to the attention of an inspector
conditions which they believe constitute violations of any
mandat ory standard, two conditions precedent nust be net before
an inspector may issue a citation. First, the conplaint nmust be
in witing and served on the operator. Second, NMSHA nust
initiate an i nmedi ate special investigation to ascertain all of
the facts surrounding the conditions which the conpl ai nants
bel i eve constitute a violation. In such a circunstance, any
conditions or practices found during the special inspection may
concei vably result in the issuance of citations based on the
results of that investigation, and, the citations conceivably
could be based on informati on devel oped during the course of that
i nvestigation, including statements and testinony furni shed by
third parties outside of the personal observations and know edge
of the inspector.

In the instant case, it is clear that the inspector was not
conducting a special inspection or investigation (Tr. 91). As a
matter of fact, petitioner's counsel touched on and alluded to
the requirenents of section 103 during the follow ng colloquy on
the record (Tr. 96-97):

MR MG NN * * * | do not know what el se the
i nspector could do, Your Honor. |If he did not cite a
viol ation here, he could be reprimnded by the Union or
by the mners' representative or other people over him

ADM NI STRATI VE LAW JUDGE: | cannot conceive of any
Uni on or any Managenent representative reprinmndi ng an
i nspect or.

MR MGANN | nean for a Union for failure to--an

i nspector, by his authority, is to cite the violation
where he thinks one exists.

And, at page 117:

ADM NI STRATI VE LAW JUDGE: That is what | amtrying to
find out. Was it specifically brought to the attention
of the inspector or MSHA before the day of the
i nspection, or was it brought out during the course of
t he i nspection casually?

MR MG@NN It was not brought up prior to the time of
the inspection. This was the first inspection under
the new |l aw. The inspector said that it was
specifically pointed out to himduring the inspection
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In view of the foregoing discussion, | conclude that the
statutory and regul atory inspection schene distingui shes between
regul ar mne inspections where the inspection discloses
conditions and practices personally observed by an inspector
during the course of his inspection, and conditions or practices
devel oped during the course of a special inspection or
i nvestigation where the conditions or practices are devel oped by
means of observations and evi dence outside of the issuing
i nspector's personal know edge and observations. 1In these
circunstances, | find that a condition or practice cited by an
i nspector as the basis for a citation in the course of a routine
regul ar mne inspection nmust be based on his persona
observations made during the course of that inspection. On the
facts presented here, it is clear that the inspector did not
personal |y observe any condition or practice which may serve as
the basis for a citation. And, by failing to include in his
citation any information as to when the violation purportedly
occurred, it has not been established that the alleged violation
occurred subsequent to the effective date of the 1977 Act. Since
the standard cited is based on the now repeal ed Metal and
Nonmetallic Mne Safety Act, the timng of the citation becones
critical since a proven violation would subject the operator to a
civil penalty up to $10,000, a remedy not previously available to
MSHA under the nowrepeal ed Metal and Nonnetal Act.

In addition to ny interpretation of the application of
section 104(a), it should be enphasized that the burden of proof
inacivil penalty proceeding lies with the petitioner, and the
petitioner must establish by a preponderance of the evidence that
the respondent violated the cited mandatory safety standard.
Hearings pursuant to the 1977 Act are conducted pursuant to the
Conmi ssion's Rules published at 29 CFR, Part 2700, and they are
subject to the requirenents of the Adm nistrative Procedure Act,
5 U.S.C. [O553. Section 1006(d) of that Act, 5 U.S.C. [O556(d),
permts the adm ssion of hearsay evidence, provided it is not
irrelevant, inmaterial, or unduly repetitious, and the courts
have recogni zed the admi ssibility of such evidence in
adm ni strative proceedi ngs, Montana Power Co. v. FPC, 185 F.2d
491, 497 (D.C. Cr. 1950), cert. denied, 340 U S. 947 (1951);
Vitarelli v. Seaton, 359 U S. 535, 540 (1959); WII apoint
Oysters, Inc., v. Ewing, 174 F.2d 676 (9th Cr. 1949), cert.
denied, 338 U S. 860 (1949). However, 5 U S.C. 0O556(d) also
provides that: "A sanction may not be inposed or rule or order
i ssued except on consideration of the whole record or those parts
thereof cited by a party and supported by and in accordance with
the reliable, probative, and substantial evidence."

According to Black's Law Dictionary (4th ed. 1951), the
following terns are defined as foll ows:

Rel i able: Trustworthy, worthy of confidence.

Probative: |In the |law of evidence. Having the effect
of proof; tending to prove, or actually proving.
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Testinmony carrying quality of proof and having fitness to induce
conviction of truth, consisting of fact and reason co-operating

as co-ordi nate factors.

Substantial: O real worth and inportance; of
consi derabl e val ue; valuable. Belonging to substance;
actual ly existing; real; not seem ng or imaginary; not
illusive; solid; true; veritable. Sonething worth while
as distinguished from sonet hing wi thout value or nerely
nomi nal

It is well settled that nere uncorroborated hearsay or runor
does not constitute substantial evidence, Canero v. United
States, 345 F.2d 798, 800 (D.C. Gr. 1965); Universal Canera
Corporation v. NLRB, 340 U. S. 474, 477 (1951); Consolidation
Edi son Co. v. NLRB, 305 U.S. 197, 230 (1938).

| have serious reservations about an enforcenment policy that
aut hori zes an inspector to issue section 104(a) citation (which
coul d subject an operator to civil penalties up to $10, 000),
based solely on oral statenments nmade to himby a third party
concerning an all eged past condition or practice which
purportedly occurred outside the inspector’'s persona
observations and knowl edge at sone unspecified time prior to his
i nspection. Such uncorroborated hearsay is in the nature of runor
and | reject MSHA's attenpts to use such "evidence" as proof and
support for the citation and petition for assessnent of civil
penalty. On the facts and circunstances presented in this
proceedi ng, | conclude and find that the evidence presented by
the petitioner to support the alleged violation is of little or
no probative or credible value. It is clear that the inspector
saw no one wor ki ng under any suspended | oad on the day the
citation issued, and his testinony in support of the citation is
based on conversations he had with the mners' representative and
pl ant manager who acconpani ed hi mduring the inspection
Further, the inspector admitted that he never observed the
procedure used for changi ng scrubber |iners anywhere in the plant
(Tr. 90), he was not conducting any special inspection based on a
m ner conplaint (Tr. 91), and the scrubber liners were not being
changed on the day of his inspection (Tr. 92). As a matter of
fact, there is no testinony from anyone who observed the liners
bei ng changed in the fashion described, and there is no testinony
that there were in fact any suspended | oads in the plant on the
day the citation issued or that nmen were not staying clear of
such loads (Tr. 93-94). The sole basis of the petitioner's case
is based on the inspector's inference that, based on the scrubber
i ner change-out procedure, as described to himby a third party,
"there had to be a violation" (Tr. 95).

Arguably, the existence of the violation may be the fact
that the procedures for changi ng out the scrubber liners
necessarily require that a mner position hinself under a
suspended | oad, thereby exposing
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hi nsel f to possible danger. That seens to be the petitioner's
view of the violation in this case. However, there is no credible
testinmony as to when the scrubbers in question were lifted out
and wor ked on, who worked on them or what procedures were
followed in acconplishing this task. Here, the inspector
conceded that when the liners are changed out, the scrubber
guards are lifted out one at a tine and placed down next to where
the work is being perforned, thereby elimnating the possibility
of anyone wor ki ng under a suspended guard. As for the scrubber
nmotors, the inspector conceded that all of the notors are not
l[ifted out all at once. Each notor is apparently lifted out

i ndividually and one at a tine by a chain hoist and then secured
or "tied off" to the side with a safety chain. In such
circunstances, | fail to understand how it can be said that one

i s working under a suspended | oad, since the notor is tied off
and secured in a manner which apparently neets MSHA' s

requi renents. However, without the critical testinony of those

i ndividuals directly involved in this procedure, any rational and
intelligent findings or conclusions are inpossible.

Al t hough the record indicates that the inspector was
acconpani ed during his inspection by the mner representative and
t he plant manager, the miner representative was not produced as a
wi t ness. Further, although the plant nmanager was present in the
courtroom he was not called as an adverse wi tness. The
expl anation given for failing to call the enployee representative
is as follows, at page 119 of the transcript:

ADM NI STRATI VE LAW JUDGE: Was there any particul ar
reason why this enployee that was wal ki ng around was
not produced today for testinony?

MR MGNN It cane to nmy attention | ate yesterday
afternoon, Your Honor. | did not see tine to do this.
If you wish, we could continue it.

ADM NI STRATI VE LAWJUDGE: No, | amnot going to
continue it. The citation was, you know, issued March
14th of 1978. You nean, for the first tinme yesterday,
you | earned of this?

MR MG NN  Both. | knew that -- M. Mchner, who was

a witness here, also participated in the conversation
ADM NI STRATI VE LAW JUDGE: He did what?

MR McGA@ NN:  Participated in the conversation at that
time.

| believe that in a civil penalty proceedi ng where the
petitioner is seeking to inpose the sanction of a fine up to
$10,000 for a violation of a mandatory safety standard, the
petitioner has an affirmative
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responsibility to produce that kind of evidence which would be
adm ssi bl e and held to be substantial in a United States District
Court civil proceeding, particularly in the circunstances
surrounding this citation, where the evidence needed to support
the petitioner's position concerning its interpretation of
section 104(a) was so readily available. Here, not only did the
i nspector fail to include in his citation the critical elenents
of the conditions purporting to be in violation of the cited
standard, but the petitioner at trial failed to call critica

wi t nesses who possi bly could have supplied testinmony critical to
its burden of proof.

On the basis of the foregoing findings and concl usi ons,
Citation No. 103204, alleging a violation of section 30 CFR
56.16-9, is VACATED, and a summary of the basis for this action
on ny part is as foll ows:

1. Failure of the petitioner to establish a prim
faci e case by a preponderance of any credible or
probative evi dence.

2. Failure of the inspector who issued the citation to
describe with any particularity, particularly with
respect to the date of the alleged infraction, a
condition or practice constituting a violation

3. In acivil penalty proceeding where the petitioner
is seeking a civil penalty assessnment based on a
citation issued by an inspector pursuant to section
104(a) of the Act during the course of a regular
i nspection, petitioner nust establish that the
i nspector's action in issuing the citation was based on
hi s personal observations or know edge of the
conditions during the inspection.

Citation No. 103205, 30 CFR 56.11-1
Fact of Violation

This citation charges that the respondent failed to provide
a working platformfor the dust collector air slide where two nen
woul d be involved in periodic nmaintenance work. The cited
standard requires that "safe neans of access shall be provided
and maintained to all working places.”

An initial question presented is whether the listing of
section 56.11-1 under the general heading entitled "56.11
Travel ways," renders the cited standard inapplicable to the
| ocation described in the citation

The term"travel ways"” is defined in section 56.2, the
definitions section of Part 56, as "a passage, wal k or way
regul arly used and



~1221

designated for persons to go fromone place to another."” The

evi dence establishes that the air slide in question was | ocated
and suspended approximately 12 to 18 feet above ground beneath a
dust collector and no wal kway was provi ded. Under these
circunmstances, there is no way that the air slide can be
considered to be a travelway as defined by section 56.2, and
conclude that it was not. However, while one can argue the logic
of including section 56.11-1 under the general category of

"travel ways," the crucial question is whether the cited air slide
| ocation qualifies as a "working place.™

Section 56.2 defines "working place" as "any place in or
about a mne where work is being performed.” Thus, assuming it
is established that work is performed on the air slide, a safe
means of access must be provided and maintai ned while that work
is in progress at that location, and | conclude that the cited
standard woul d be applicable, notw thstanding the possible
anbiguity created by including it under the general regul atory
category of "travel way."

The next question presented is whether the term"safe
access” requires that a work platformbe installed every tine
work is performed on the air slide. Respondent apparently did
not believe so because work was all egedly performed from an
adj acent beamwi th the use of safety belts and lines. In
addition, it would appear that at other simlar air slide
| ocations, either a wal kway or work platfornms were provided.

Thus, on the facts presented here, there were three potenti al
ways in which "safe access" could have been provided, nanely, a
work platform a wal kway, or safety belts and lines. Since the
standard, on its face, does not specify what would suffice as a
"safe means of access,” | can only conclude that this would
depend on the circunstances presented on a case-by-case basis.
Since the burden of proof as to the condition cited lies with the
petitioner, it is incunmbent on MSHA to establish that the nethod
used to performwork on the air slide in question did not include
provi ding and maintaining a safe nmeans of access to the air

slide. Wiile the inspector indicated that safe steps and wal kways
were used to gain access to the air slide area, he obviously
bel i eved that the precise |ocation at which the work was

al | egedly being perforned on the air slide did not include a work
platform Thus, the crucial question presented is whether the

i nspector had sufficient evidence to support his citation

This citation is simlar to Citation No. 103204, dealing
with the track and rolling dolly, in that the inspector did not
personal |y observe the alleged condition or practice on March 14,
1978, the date the citation issued. He observed no work being
performed on the air slide on March 14, nor did he at any tine
observe anyone performng any work on the air slide in question
H's belief that a violation occurred was agai n based solely on
i nformati on provided to himby the enpl oyees' representative who
acconpani ed hi mduring the inspection. That information
consi sted solely of the representative telling himthat at sone
unspecified tinme in the past, periodic maintenance was
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performed on the air slide by certain unidentified men w thout
the use of a work platform The inspector did not know how often
mai nt enance was required or perfornmed on the air slide, nor did
he make any attenpts to ascertain why a wal kway was not provided
at that particular location as was the case at other air slide

| ocations. Further, there is nothing in the record to indicate
any effort on his part to ascertain who perforned the maintenance
work or when it was perforned, and surprisingly, MSHA did not see
fit to call any of these men or the representative as w t nesses.
MSHA' s sol e proof in support of the citation rests on the
representative pointing to the air slide |ocation and advi si ng
the inspector that work had been performed there in the past

wi t hout the use of a work platform

In view of the facts and circunstances surrounding the
i ssuance of Gitation No. 103205, citing a violation of 30 CFR
56.11-1, | find that the citation should be VACATED, and ny
reasons for this are the sanme as those previously discussed with
respect to Citation No. 103204, dealing with the track and dolly
condition and ny findings and conclusions as to that citation are
herein i ncorporated by reference as the basis for my vacating
this citation.

Citation No. 105601, 30 CFR 56.14-1
Fact of Violation

I find that the petitioner has established a violation of
t he guarding requirements of section 56.14-1, and respondent's
testinony and evi dence does not rebut this fact. The exposed
pi nch point at the drive was sone 4 feet fromthe floor in a
| ocation where it was possible for someone to come into contact
with it, and the photograph, Exhibit R 3, and the inspector's
testinmony confirns this fact. The citation is affirnmed.

Negl i gence

Respondent's testinony reflects that the nmachine in question
had been operating in an unguarded condition since 1961, it never
occurred to anyone that it should be guarded, and no NMSHA
i nspector ever suggested that it should be guarded. | concl ude
that the respondent could not reasonably have known that a guard
was required and was not negligent in permtting the condition
cited to exist.

Gavity
The inspector believed the condition cited to be nonserious

and | adopted his finding of nonserious as ny finding in this
regard.
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Good Faith Conpliance

The condition was abated on the sanme day the citation
i ssued, and a day before the tine fixed for abatenent. Thus, the
respondent exercised good faith conpliance by rapidly abating the
condi ti on.

Citation No. 105603, 30 CFR 56.12-8
Fact of Violation

In this case, the citation asserted that the electric wiring
entering the acid punp drive notor did not enter through proper
fittings. Section 56.12-8 has three requirenents, and the second
one relied on by the inspector requires that cables shall enter
nmetal frames of nmotors, only through proper fittings. However,
the inspector's testinony is that there is no cable involved in
the condition cited, and insofar as the cited wires are
concerned, the standard does not require that they enter notor
frames through proper fittings (Tr. 180-181). Here, there is no
evi dence that the hole in the notor frame was not properly
bushed, and the inspector confirmed that the wires were
adequately insulated. Under the circunstances, |I find that the
petitioner has failed to establish a violation, and Citation No.
105603 i s vacat ed.

Citation No. 105604, 30 CFR 56.12-30
Fact of Violation

The evi dence adduced by the petitioner supports the fact
that the junction box in question had separated fromthe dust
coll ector drive notor and was hangi ng down fromthe notor. The
i nspector admitted that the box had not been torn | oose as stated
in his citation, and he indicated that the separation resulted
fromvibration. He considered the condition to be potentially
dangerous and that is why he cited section 56.12-30.

| find that the petitioner has established a violation of
the cited section. The fact that the inspector's citation states
that the box had been torn | oose, when in fact it had not, does
not prejudice the respondent, nor does it affect the described
condition. The fact is that the junction box had separated from
its usual location, and in that condition could be considered as
"torn | oose,"” and respondent presented no evidence to the
contrary. Further, the fact that the equi pment was energi zed when
the inspector found the condition cannot serve as a basis for
vacating the citation sinply because the standard requires that
the condition be corrected before equipnment is energized. 1In ny
view, that fact may bear on the gravity of the condition but may
not serve as a defense to the citation. The citation is
affirnmed.
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Negl i gence

The inspector testified that the junction box was | ocated
some 50 to 60 feet high in one of the nbst renote areas of the
mne. He did not believe that the respondent had any prior
know edge that the junction box had becone dislodged. Under the
circunmstances, | find that the respondent could not have
reasonably known of the condition and consequently was not
negl i gent.

Gavity

The inspector was concerned with the fact that the junction
box was di sl odged and that if it were allowed to remain in that
condition, it could wear down the insulation. |If this happened
and there was a breakdown in the ground system the storage tank
area coul d becone energi zed, thus exposing the nmen to a shock
hazard. However, he indicated that the outside conditions were
dry and that the threat of shock was di m ni shed because | ock- out
procedures would be followed if soneone were working on the
equi prent .

Not wi t hst andi ng the | ock-out procedures and the renote
| ocation of the box, the |oose junction box posed a potenti al
shock hazard if it were to remain undetected. Continued
vi brati on woul d have probably caused it to separate conpletely
fromthe notor and this woul d have posed a possi bl e shock hazard.
In these circunstances, | find the violation was serious.

Good Faith Conpliance

The condition was corrected i medi ately by the reattachi ng
of the junction box to the notor. | find that the respondent
abated the condition cited rapidly and in good faith.

Citation No. 103206, 30 CFR 56.12-32
Fact of Violation

I find that petitioner has established a violation
concerning the mssing junction box cover for the sending
generator, and respondent conceded as nuch by M. Mchner's
testinmony that there was no justification for the m ssing cover
and that an electrician apparently neglected to replace it after
perform ng sonme work on the wiring. The citation is affirmed.

Negl i gence

Al t hough the junction box was facing down toward the fl oor
and may not have been visible if the cover were kept in place,
the fact is that respondent conceded the w res were hangi ng out
and were visible. Coupled with the fact that an electrician had
apparently
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performed some work on the box and neglected to replace the cover
plate, and the inspector's unrebutted testinony that nmen woul d

readily pass by the area, | find that the respondent shoul d have
known about the condition cited and failed to exercise reasonabl e
care to prevent the condition cited. In these circunstances, |

concl ude that respondent is guilty of ordinary negligence.
Good Faith Conpliance

The condition was abated one-half hour before the tine fixed
by the inspector, and | find that respondent exercised good faith
conpliance in this regard (Exh. P-8).

Gavity

The evi dence established that the wires located in the
uncovered junction box were well-insulated and the inspector
bel i eved the condition, as he found it, and which served as the
basis for his citation, was nonserious. Respondent's testinony
confirmed that the wires were well-insul ated and were fastened
with wire nuts. Under the circunstances, | adopt the inspector's
nonserious finding as ny finding for this citation

Citation No. 103207, 30 CFR 56.12-32
Fact of Violation

| find that the petitioner has established that the junction
box cover for the punp house sunp punp was not kept in place as
charged in the citation, and respondent presented no evidence to
the contrary. Failure to keep the junction box cover in place
constitutes a violation of the cited standard, and respondent
presented no evidence that repairs or testing was taking place.
The citation is affirned.

Negl i gence

The inspector testified that the sunp punp in question was
| ocated in the back corner of the sunp roomin an out-of-the-way
and renote | ocation, was not being used, and he coul d not
determ ne how | ong the cover plate had been missing. 1In
addition, he did not indicate whether or not anyone passed
t hrough the area in question or whether anyone normally would be
in a position to observe the condition cited. 1In these
ci rcunst ances, | cannot conclude that respondent was negligent or
that petitioner has established any negligence with respect to
this citation. Accordingly, nmy finding is that there was no
negligence with respect to the condition cited.

Gavity
The evi dence establishes that the junction box wires were

wel | -insul ated, that the sunp punp was |located in a renote area
and t hat
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it was not in use. The inspector believed the violation was
nonserious, and | adopt this conclusion on his part as ny finding
in this regard.

Good Faith Conpliance

The condition was abated on the sanme day the citation issued
and prior to the tine fixed by the inspector. | find that the
respondent exercised good faith conpliance by taking inmediate
corrective action (Exh. P-9).

Si ze of Business and Effect of Penalties on Respondent's Ability
to Renain in Business

The parties stipulated that the size of the respondent’'s
m ning operation is nediumto-snmall, but that respondent is a
subsidiary of ITT (Tr. 9). Respondent presented no evi dence that
any civil penalties assessed by nme in this proceeding wll
adversely affect its ability to remain in business, and
conclude that they will not.

H story of Prior Violations

The inspection in question was the initial inspection under
the 1977 Act, and the parties stipulated that respondent has no
prior history of violations (Tr. 9).

CORDER

In view of the foregoing findings and conclusions, it is
ORDERED that the followi ng citations be vacated and the petition
for assessnment of civil penalties, insofar as it seeks penalty
assessnents for these citations, is DI SM SSED

Citation No. Dat e 30 CFR Section
103201 03/ 14/ 78 56. 12- 34
103204 03/ 14/ 78 56. 16-9
103205 03/ 14/ 78 56.11-1
105603 03/ 14/ 78 56.12-8

In view of the foregoing findings and concl usions affirm ng
the following citations, and taking into account the six
statutory criteria set for in section 110(i) of the Act, civil
penalties are assessed as foll ows:

Citation No. Dat e 30 CFR Section Assessnent

103202 03/ 14/ 78 56. 12-8 $150
105601 03/ 14/ 78 56.14-1 35
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105604 03/ 14/ 78 56.12- 30 75
103206 03/ 15/ 78 56.12- 32 25
103207 03/ 15/ 78 56. 12- 32 25

Respondent is ORDERED to pay civil penalties totaling $310 within
thirty (30) days of the date of this decision.

Ceorge A. Koutras
Admi ni strative Law Judge



