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Appear ances: Leo J. MG nn, Esqg., and Sidney Sal kin, Esq., Ofice
of the Solicitor, U S. Departnment of Labor, for
Petitioner;
Harry M Coven, Esq., Gould & Ratner, Chicago,
Illinois, for Respondent.

Bef or e: Judge Cook
I. Procedural Background

On June 7, 1978, a petition was filed by the Mne Safety and
Heal th Administration (MSHA), for the assessnent of civil
penal ti es agai nst Freeman United Coal M ning Conpany for alleged
viol ations of 30 CFR 75.301-4 and 30 CFR 75.400. This petition
was filed pursuant to section 110(a) of the Federal Mne Safety
and Health Act of 1977, 30 U.S.C. [820(a) (1977 Mne Act). An
answer to the petition was filed on June 19, 1978.

On June 27, 1978, MSHA filed a nmotion for production of
docunents, and the notion was granted by an order dated July 19,
1978.

Noti ce of hearing was given on July 14, 1978. The hearing
was hel d between Septenber 26 and Septenber 29, 1978, in Chicago,
I[Ilinois. Representatives of both parties were present and
partici pated.

At the hearing on Septenber 26, 1978, stipulations were
entered into as to both the history of violations and the annua
tonnage produced at the Orient No. 6 Mne and the annual tonnage
produced by the Freeman United Coal M ning Conpany.
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VWhen the hearing opened on Septenber 26, 1978, settlenment
proposal s were subnmitted in the follow ng cases involving the
same parties: Docket Nos. VINC 78-392-P, 78-393-P, 78-394-P
78-396-P, 78-397-P. Settlenent proposals were not subnmitted in
either VINC 78-49-P or the present case. It was proposed that
the record be consolidated as to all cases, but the Respondent
preferred to maintain separate transcripts of the proceedings in
Docket Nos. VINC 78-49-P and the present case. The record of the
Sept ember 26, 1978, settlement negotiati ons was consolidated with
the separate records of the remaining conpani on cases.

The hearing on the alleged violations in the present case
was hel d between Septenber 27 and Septenber 29, 1978. A schedul e
for the subm ssion of post-hearing briefs was agreed upon at the
concl usion of the hearing, but a delay in the receipt of
transcripts and ot her problens experienced by counsel forced a
revision of the briefing schedules. Freeman filed its
post hearing brief on March 21, 1979. WMBSHA filed no post hearing
brief. No reply briefs were filed.

I1. Violations Charged

Order No. Dat e 30 CFR Standard
1 KLW 01/ 26/ 77 75. 301-4

1 LDC 01/ 03/ 77 75. 301-4

1 LDC 01/ 19/ 77 75. 301-4

1 LDC 01/ 12/ 77 75. 400

I1l. Evidence Contained in the Record
A.  Stipulations

Stipulations were entered into by the parties on Septenber
26, 1978, and are set forth in the findings of fact, infra.

B. Wtnesses

MSHA called as its witnesses Kirby L. Wbb and Lonnie D.
Conner, MSHA inspectors.

Freeman called as its witnesses Peter Helner, the mne
superintendent at the Orient No. 6 Mne; Loren Boner, a forenman
at the Oient No. 6 Mne; Wsley Helm an underground supervi sor
at the Oient No. 6 Mne on the date of the hearing, and a face
boss at the Orient No. 6 Mne on January 3, 1977; Ray E.
Wllianms, a foreman at the Orient No. 6 Mne; and Paul Budzak,
Freeman's safety director.

C. Exhibits

1. WMBHA introduced the followi ng exhibits into evidence:
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(a) M1is a copy of Order No. 1 LDC, January 12,
1977, 30 CFR 75. 400.

(b) M2is atermnation of M1

(c) M3 is a copy of Order No. 1 KLW January 26,
1977, 30 CFR 75.301-4.

(d) M4 is atermnation of M3.

(e) M5 is a copy of Order No. 1 LDC, January 3, 1977,
30 CFR 75.301-4.

(f) M6 is a termnation of M5.

(g) M7 is a copy of Order No. 1 LDC, January 19,
1977, 30 CFR 75.301-4.

(h) M8 is atermnation of M7.

Freeman introduced the foll owi ng exhibits into evidence:
(a) O1is a diagramof a Lee Norse m ner.

(b) O 2 contains cal cul ations nade by I nspector Wbb
representing the nmethod used by himto conpute nean air
vel ocity.

(c) O3 is a draw ng.

(d) O4 is a copy of a production sheet for January 3,
1977.

(e) O5 contains background information pertaining to
Paul M Budzak.

(f) O6is a copy of a preshift exam ner's report
dated January 12, 1977.

(g0 O7 is a copy of a preshift exam ner's report
dat ed January 11, 1977 (afternoon shift).

(h) O8is a copy of another preshift exam ner's
report dated January 11, 1977 (day shift).

Exhibit 1 is a diagrampertaining to an air velocity

nmeasur enent experi nent described by Paul M Budzak during the
course of his testinony.
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4. Exhibit 3 is a conputer printout listing the history of paid

penalty assessnents at the Orient No. 6 Mne. (This exhibit was
received into evidence during the Septenber 26, 1978, settlenent
proceedings, and is filed in Docket No. VINC 78-49-P)

I V. | ssues

Two basic issues are involved in the assessnment of a civil
penalty: (1) did a violation of the Act occur, and (2) what
anmount shoul d be assessed as a penalty if a violation is found to
have occurred? 1In determ ning the anpunt of civil penalty that
shoul d be assessed for a violation, the law requires that six
factors be considered: (1) history of previous violations; (2)
appropriateness of the penalty to the size of the operator's
busi ness; (3) whether the operator was negligent; (4) effect of
the penalty on the operator's ability to continue in business;
(5) gravity of the violation; and (6) the operator's good faith
in attenpting rapid abatenent of the violation

V. pinion and Fi ndings of Fact
A.  Stipulations

During the settl ement proceedi ngs on Septenber 26, 1978, the
parties entered into the follow ng stipulations:

(1) The Orient No. 6 Mne produces approxi mately 1,159, 797
tons of coal per year (Tr. 5, 11-Septenber 26, 1978).

(2) The Freeman United Coal M ning Conpany produces
approxi mately 6,221,752 tons of coal per year (Tr. 5,
11- Sept enber 26, 1978).

B. Oder No. 1 KLW January 26, 1977, 30 CFR 75. 301-4;
O der No. 1 LDC, January 3, 1977, 30 CFR 75. 301-4;
O der No. 1 LDC, January 19, 1977, 30 CFR 75.301-4

(1) GCeneral Findings

Bet ween January 3, 1977 and January 26, 1977, NSHA
i nspectors Kirby L. Webb and Lonnie D. Conner issued the three
subj ect orders of withdrawal for three separate violations of 30
CFR 75.301-4. M. Paul Budzak, the Respondent's safety director,
appeared as an expert witness on the subject of air velocity
measurenent. Hi s testinony refers to all three air violations.
The Respondent's post-hearing brief presents questions of |aw and
fact common to all three violations. To prevent undue repetition
in the portions of this decision which separately address each
order of withdrawal, the comon questions of |law and fact will be
addressed herein.
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30 CFR 75.301-4, the applicable mandatory safety standard,
st ates:

Vel ocity of air; mninumrequirements. (a) On and
after March 30, 1971, except in working places using a
bl owi ng system as the primary nmeans of face ventilation
or in working places where a | ower nean entry air
vel ocity has been determ ned to be adequate to render
harm ess and carry away net hane and to reduce the |evel
of respirable dust to the | owest attainable |evel by
the Coal Mne Safety District Manger, the m ni rum nmean
entry air velocity shall be 60 feet a minute in (1) al
wor ki ng pl aces where coal is being cut, mned, or
| oaded fromthe working face with nechani cal m ning
equi prent, and (2) in any other working place
designated by the Coal Mne Safety District Manager for
the district in which the mne is located in which
excessi ve amounts of respirable dust are being
generated by any type of nechani cal nining equipnent.

(b) (1) Except as provided in subparagraph (2) of this
par agraph, and except in working places where
conbi nati on face ventilation systens are enpl oyed, the
mean entry air velocity of air passing through any
room entry, crosscut, pillar cut, or other working
pl ace shall be established as foll ows:

(i) The quantity of air, when neasured at the
i nby end of the line brattice or other approved
devi ce, shall be determ ned;

(ii) The cross sectional area of the room entry,
crosscut, pillar cut, or other working place, when
nmeasured at or near the inby end of the line
brattice systemor other approved device, |less the
cross sectional area of the line brattice system
or other approved device, shall be determ ned;

(iii) The air quantity measured in subdivision
(i) of this subparagraph shall then be divided by
the remai ning cross sectional area as determ ned
in subdivision (ii) of this subparagraph and the
resulting quotient shall constitute the nmean entry
air velocity; thus: [i/ii]=W

(2) Wen longwall mning is used the nean entry air velocity
at the longwall face shall be determ ned by establishing the tota
intake air quantity delivered to



~1240
the I ongwall face and dividing this quantity by the cross
sectional area of the longwall place at the entrance to the
| ongwal | face.

(c) The determination of nmean entry air velocity may
be made either imedi ately before m ning equi pnent
enters a working place or during its presence in such
wor ki ng pl ace and the person naking such determnation
shal | use an anenoneter or other device approved by the
Secretary.

The nmethod of face ventilation enployed at the Orient No. 6
M ne consists of 16 inch dianeter exhaust tubing installed to
within 10 feet of the working face. The tubes are hung fromthe
left side of the roof. They are connected to an exhaust fan
which pulls air through the tubing (Tr. 47, 128-29, 170).

30 CFR 75.301-4(b) (1) sets forth the prescribed fornula to
be used in establishing the nean velocity of air passing through
t he worki ng pl ace, except where conbi nation face ventilation
systens are enployed. Conbination face ventilation systens were
not enployed in the subject areas of the Orient No. 6 Mne at the
time the three orders were issued. 30 CFR 75.301-4(b)(1)(i)
requires a nmeasurenent to be taken at the inby end of the line
brattice or other approved device to determne air quantity. 30
CFR 75.301-4(b)(i)(ii) requires the cross sectional area of the
wor ki ng place to be determ ned by taking nmeasurenents at or near
the inby end of the line brattice systemor other approved
devi ce, and deducting therefromthe cross sectional area of the
line brattice systemor other approved device. Under the formula
in 30 CFR 75.301-4(b)(21)(iii) mean air velocity is conpted by
dividing the figure obtained under 30 CFR 75.301-4(b)(1)(i) by
the figure obtai ned under 30 CFR 75.301-4(b)(21)(ii).

The Respondent argues that the inspectors failed to take
nmeasurenents of the cross sectional area at or near the inby end
of the exhaust tubing. (Respondent's Post-Hearing Brief, pp
23-24, 28). According to the Respondent, the inspectors
testified that in each instance the cross sectional measurenents
wer e taken behind the m ning machine | ocated in the working place
at the tine. The m ning machi nes used at the Orient No. 6 Mne
are 33 feet long (Tr. 115). In each instance, the end of the
exhaust tubing was within 10 feet of the face. The Respondent
t hereupon argues that in each instance the inspector could not
have been cl oser than 20 feet fromthe inby end of the exhaust
t ubi ng when he nmeasured the cross sectional area of the room
"It is apparent,” argues the Respondent, "that 20 feet outby the
i nby end of the exhaust tubing is not the | ocation designated by
section 75.301-4(b)(1)(ii) to take the nmeasurenment for cross
sectional area of the room" (Respondent's Post-Hearing Brief,
pp. 23-24). | disagree with the prem se that such a nmeasurenent
poi nt could not be construed to conmply with the regul ati ons.
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The Interior Board of Mne Operations Appeals (Board) was faced
wi th an anal ogous set of facts in Zeigler Coal Conpany, 3 |IBNA
78, 81 1.D 173, 1973-1974 OSHD par. 17,615 (1974). The Board
was confronted with an alleged violation of 30 CFR 75.301-3, with
Respondent contending that the required nmeasurenents were taken
in the wong location in the mne. The pertinent |anguage of 30
CFR 75.301-3(a) and (b) interpreted by the Board was simlar to
the pertinent | anguage of 30 CFR 75.301-4(b)(1)(ii) in that it
specified only a general location for taking the measurenent.
The Board concl uded that the governnent could adopt its own
interpretation as to the location at which to make the air vol unme
measurenent. The Board al so noted that no rebutting evidence was
present to indicate that nmoving the point of measurenent nade any
difference in the readi ngs obtai ned.

M. Budzak was present in the hearing roomwhen the
i nspectors testified as to the nethod they enpl oyed to conpute
the air velocity (Tr. 202-03). He testified that, in his
opi nion, the nmethod used by the inspectors was i nadequate to the
extent that they were not taking into consideration with any
degrees of consistency, the areas that should have been deducted
in conputing the cross sectional area of the working place (Tr.
205-06, 222). He did not indicate either that the neasurenents
were taken too far fromthe inby end of the tube or that the
| ocation at which the neasurenments were taken affected the
accuracy of the results.

Accordingly, it is found that the inspectors took the
measur enents enpl oyed in conputing the cross sectional area of
the worki ng place at or near the inby end of the approved device
wi thin the neaning of 30 CFR 75.301-4(b)(ii).

The Respondent's second position asserts that the cross
sectional area of the exhaust tube nust be deducted in conputing
the cross sectional area of the working place. (Respondent's Post
Hearing Brief, p. 24). | agree. 30 CFR 75.301-4(b)(1)(ii)
specifically states that the cross sectional area of the line
brattice systemor other approved device shall be deducted in
conputing the cross sectional area of the working place.
According to M. Budzak, the 16 inch exhaust tubing has a cross
sectional area of 1.39 square feet (Tr. 208, 235).

The Respondent's third position asserts that the cross
sectional area of the mning machine |ocated in the working place
shoul d have been deducted in conputing the cross sectional area
of the working place. (Respondent's Post Hearing Brief, pp
24-25). M. Budzak testified that such an adjustnent would
i ncrease the nean air velocity reading (Tr. 205), and indicated
that the failure to make the adjustnent resulted in an incorrect
mean air velocity conputation (Tr. 206).

| disagree with the Respondent's position. The regul ation
clearly states that the nmean air velocity can be determ ned
ei t her
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with or without mning equipnment in the working place. 30 CFR
75.301-4(c). It is equally clear that only the cross sectiona
area of the approved ventilation device can be deducted in
conputing the cross sectional area of the working place. 30 CFR
75.301-4(b) (1) (ii).

The core of M. Budzak's disagreenment with the measurenent
procedure used by the inspectors is not that the inspectors
failed to follow the regul ati ons by not deducting the cross
sectional area of the m ning machine. Rather, he disagrees with
the formula set forth in the regulations (Tr. 237-38). In
effect, the Respondent is requesting the Judge to invalidate the
regul ati on by adopting M. Budzak's conputation schene.

Wt hout considering the question as to the power of the
Conmmi ssion to pass upon the validity of such a regulation, it
appears that there is no basis for holding that one part of the
regul ation, relating to the alternative procedures for taking
measur enents, should be held void since it is part of the overal
regul ati on which sets the mnimumvelocity requirement. There is
no claimthat the overall regulation as to velocity is void.
Apparently the drafters of the regulation had in mnd a need for
a mai ntenance of a mnimmvelocity of air whether the machinery
was in or out of the working place at a given nonment during the
m ning cycle (Tr. 149).

Accordingly, it is found that the inspectors were correct in
not deducting the cross sectional area of the mning machine in
conputing the cross-sectional area of the working place.

The Respondent's fourth argument asserts that the Petitioner
failed to establish that the pitot tube and magnehelic gauge are
approved air measurenent devices within the nmeaning of 30 CFR
75.301-4(c). (Respondent's Post Hearing Brief, p. 25). |
di sagree. Both Exhibits M5 and M7 indicate that the magnehelic
gauge and pitot tube are approved air neasurenent devices.

During the course of direct exam nation respecting Order No. 1
LDC, January 19, 1977, Inspector Conner indicated that the
devices are approved (Tr. 171). Additionally, both inspectors had
been instructed by the government as to the correct neans of
using the tube prior to the issuance of the orders (Tr. 53, 63,
133). The pitot tube and magnehel i ¢ gauge, on the one hand, and
the anenoneter, on the other, are alternative nethods for
determining air velocity at the face (Tr. 50). In fact,

I nspector Webb testified that the pitot tube and the magnehelic
gauge are nore accurate than an anenoneter (Tr. 51).

Accordingly, it is found that with this evidence the
Petitioner has established at least a prima facie show ng that
the pitot tube used in conjunction with the magnehelic gauge is a
devi ce approved by the Secretary. In view of that evidence it
woul d be up to the Respondent to prove otherwise if it were
possi bl e.
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The Respondent's fifth position asserts that, by failing to
i ntroduce into evidence the conversion chart used by the
i nspectors in interpreting the readings fromthe pitot tube and
magnehel i ¢ gauge, the Petitioner has failed to neet its burden of
proof by omitting an essential evidentiary link. (Respondent's
Post-Hearing Brief, p. 25). | disagree.

Zei gl er Coal Company, 3 IBMA 78, 81 |I.D. 173, 1973-1974 OSHD
par. 17,615 (1974), was sinmlar to the present case in that it
addressed the governnent's burden of proof with respect to air
violations. In Zeigler, the Board indicated that a notice of
violation is sufficient to prove an air velocity violation in the
absence of rebutting evidence tending to negate the grounds for
the notice's issuance. In Zeigler, the Board noted that there
was no indication that the notices were deficient.

In Eastern Associated Coal Corporation, 7 IBVA 14, 83 |.D.
425, 1976-1977 OSHD par. 21,195 (1976), aff'd on reconsideration
en banc 7 | BVA 133, 83 |.D. 695, 1976-1977 OSHD par. 21,373
(1976), an operator challenged a sanpling system enpl oyed by
MSHA' s predecessor, the M ning Enforcenent and Safety
Admi ni stration (MESA), in conmputing the average concentrations of
al l eged respirable dust in the m ne atnosphere.

Eastern was a civil penalty proceeding involving 22 notices
of violation issued under section 104(i) of the Federal Coal M ne
Heal th and Safety Act of 1969, 30 U S.C. 0O814(i) (1970), for
al | eged nonconpliance with the Secretary of the Interior's
respirabl e dust standards. The Board, citing Castle Valley
M ni ng Conpany, 3 |IBMA 10, 81 |.D. 34, 1973-1974 OSHD par. 17,233
(1974), observed that MESA had established its prima facie case
by aut henticating the subject notices and introducing theminto
evi dence.

In this decision the Board indicated that an operator can
chal | enge a sanpling systemused by the governnent agency charged
wi th securing conpliance with the nandatory standards by
establishing that the sanpling system does not conformwth the
requi renents of the statute or the regul ati ons pronul gat ed
thereunder. After addressing the various argunments raised by the
parties on appeal, the Board sunmarized the record as foll ows:

* * * (1) by placing the subject notices in evidence,
MSHA established a prima facie case for its charges

that Eastern had exceeded the applicable limt on
average concentrations of "respirable dust;" (2)

Eastern established by a preponderance of the evidence
an affirmative defense--to wit, that each of the

subj ect notices was based upon all eged concentrations

of "respirable dust" that in fact included particul ates
of dust which are not "respirable"” as a matter of |aw
under section 318(k) of
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the Act and 30 CFR 70.2(i); and (3) MESA' s sole rebuttal, nanely,
that the provisions of section 318(k) were properly ignored as a
matter of law, is without nerit.

7 1 BVA at 46.

The three subject orders of wthdrawal (Exhs. M3, M5, MT7)
were properly identified and authenticated by the issuing
i nspectors (Tr. 45, 127, 168), and admitted into evidence w t hout
objection (Tr. 123, 156, 168-69). Each order of withdrawal sets
forth the nmean air velocity as conmputed by each inspector. By
properly placing these orders into evidence, the Petitioner
established a prina facie case for the respective violations of
30 CFR 75.301-4. Therefore, it was unnecessary for the Petitioner
to introduce the conversion charts into evidence in order to
sustain its burden of proof. The burden was thereupon placed on
t he Respondent to produce evidence tending to establish either
that the inspectors failed to adhere to established procedures in
interpreting the readings acquired through the use of the pitot
tube and t he magnehelic gauge or that the use of the tube and
gauge or the use of the chart violated the statute or the
regul ati ons. Although the record indicates that |nspector Conner
failed to properly determ ne the cross sectional area of the
wor ki ng place by failing to deduct the cross sectional area of
t he exhaust tubing, there is no indication that either Inspector
Webb or Inspector Conner incorrectly used the chart in
interpreting the readings taken with the pitot tube and
magnehel i c gauge. Additionally, no probative evidence was
i ntroduced to establish that the use of the tube and gauge or the
use of the chart was not authorized by the statute or the
regul ati ons.

The sol e evidence adduced by the Respondent with respect to
the chart was through M. Budzak's testinony. According to M.
Budzak, experts in the field of air velocity measurenent agree
that in order to obtain an air quantity readi ng, through the use
of a pitot tube in an air duct, that is 100 percent accurate, 20
readi ngs nmust be taken and averaged (Tr. 220-21, 229-35, Exh. 1).
The nmet hod enpl oyed by the inspectors was to take one readi ng
fromthe center of the exhaust tube (Tr. 67, 101, 235).
According to M. Budzak, the federal authorities use an 85
percent correction factor to equate this one reading back to a
result that is 100 percent accurate (Tr. 235-36). The 85 percent
correction factor is reflected in the conversion chart used by
the inspectors (Tr. 236). M. Budzak then indicated that
| aboratory testing indicates that a correction factor of
approxi mately 90 percent is needed to equate one readi ng back to
aresult that is 100 percent accurate (Tr. 220-21, 224, 236).

However, he stated under cross-exam nation that it would be
correct to say that the forenmen testified that the nethod they
used to reach their air velocity figures was essentially the sanme
as the nethod used by the inspectors (Tr. 223). 1In fact, he
testified that
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he woul d not be the |least bit surprised by the fact that

I nspector Conner's 44 feet per mnute cal cul ati on was

approxi mately the sane as the 45 or 47 feet per mnute

cal cul ati on conputed by the section foreman approximately 5
mnutes earlier (Tr. 225). He further stated that he was
satisfied with the manner in which his section foremen were
taking the readings. The only point he was attenpting to nake
was that the .85 correction factor is disputed by the authorities
in the Bureau of Mnes who are contending that a .90 correction
factor should be used (Tr. 224).

This testinony tends to establish that a dispute exists
anongst the authorities in the field of air velocity measurenent
as to whether the .85 correction factor enbodied in the chart is
appropriate, but it does not tend to establish that the
i nspector's used the chart incorrectly. Additionally, the
Respondent introduced no cal cul ati ons using the 90 percent
correction factor to establish that its use would materially
affect the air velocity measurenents.

An additional factor common to all 3 orders of withdrawal is
the mat hematical formula used to conpute nmean air velocity. This
procedure is set forth as foll ows:

Step 1:
Cross sectional area of the working place when neasured
at or near the inby end of the approved ventilation
device mnus the cross sectional area of the approved

ventil ation device equals the adjusted cross sectiona
area of the working place.

Step 2:

The readi ng taken fromthe nagnehelic gauge is applied
to the conversion chart to obtain the correspondi ng CFM
readi ng for 16 inch tubing.

Step 3:

Divide the CFM readi ng by the adjusted cross sectional
area of the working place to determ ne the nean air
velocity in feet per mnute.

(Exh. O2, Tr. 52, 55, 87-89, 105-06, 215-16)
2. Oder No. 1 KLW January 26, 1977, 30 CFR 75.301-4
(a) GCccurrence of Violation
MSHA i nspector Kirby L. Webb visited the Respondent's Orient

No. 6 M ne on January 26, 1977 (Tr. 45). At approxi mately 10: 30
a.m,
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he traveled to the 2nd nort hwest working section and proceeded to
the working face of the No. 5 room (Tr. 46). Coal was being cut

at the tine (Tr. 46, 64). He thereupon took nmeasurenments in the

16 i nch exhaust tubing used for face ventilation to determ ne the
mean air velocity (Tr. 47, 50, 52, 55).

He used a snmall drill bit to bore a small hole into the
second or third tube outby the working face (Tr. 50, 66). The
tubing cones in 10 foot sections (Tr. 48). He inserted the L
shaped pitot tube into the opening, and positioned the hole in
the end of the pitot tube toward the air flow (Tr. 51-52). He
t her eupon checked the readi ng on the nmagnehelic gauge, which
recorded .5 inches of water (Tr. 52). The magnehelic gauge was
attached to the pitot tube by neans of two hoses (Tr. 51). The
gauge registers air pressure in inches of water which is then
converted to CFM by neans of a conversion chart (Tr. 51-52). He
then consulted the conversion chart for 16 inch tubing and .5
i nches of water and got a reading of 3,357 CFM (Tr. 52, 104).
The entry was neasured with a steel tape (Tr. 75), and neasured
approximately 7-1/2 by 14-1/2 feet (Tr. 77). The inspector
testified that the cross sectional area of the working place was
approxi mately 107 or 108 square feet after deducting 2 or 3
square feet for the cross sectional area of the exhaust tubing
(Tr. 52, 55, 105-06). He thereupon calculated the nmean air
velocity as 33 feet per mnute, (Tr. 55, 96, 97, Exh. M3). He
t hereupon i ssued the subject order of w thdrawal (Exh. M 3)
citing the Respondent for a violation of the mandatory safety
standard enbodied in 30 CFR 75.301-4 which requires a m ni num
mean air velocity of 60 feet per mnute in all working places
where coal is being cut, mned or |oaded fromthe working face
wi t h nechani cal m ni ng equi prent .

A reconputation, using the precise adjusted cross sectional
area of the working place, reveals the follow ng: The working
pl ace nmeasured 14-1/2 feet by 7-1/2 feet, yielding a cross
sectional area of 108.75 square feet. The 16 inch exhaust tubing
has a cross sectional area of 1.39 square feet (Tr. 208, 235).
Therefore, the adjusted cross sectional area of the working place
was 107. 36 square feet. (108.75 square feet minus 1.39 square
feet equals 107.36 square feet). 3357 CFM divided by 107. 36
square feet yields a nmean air velocity of approximtely 31.27
feet per mnute.

M. Loren Boner, a forenman enpl oyed by the Respondent,
testified that the m ning machine in the No. 5 roomwas broken
when he arrived on the section at approximately 8:35 a.m (Tr.
113, 116). The machine was repaired and returned to service
shortly before the order was issued (Tr. 116). Al though the
m ner could not have been operating for nore than five mnutes
prior to the order's issuance (Tr. 117), M. Boner confirned that
the m ner had cut coal during the 5 mnute tine period (Tr. 119).
The machine was returned to service before M. Boner conducted
air velocity tests (Tr. 117, 119).
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Accordingly, it is found that a violation of 30 CFR 75. 301-4 has
been established by a preponderance of the evidence in that the
mean air velocity was 31.27 feet per mnute in a working place
where coal was being cut, mned or |oaded fromthe working face
wi t h nechani cal m ni ng equi prent .

(b) Gavity of the Violation

The purpose of adequate face ventilation is to render
harm ess and renove nethane, respirable dust, and ot her
contam nants (Tr. 57).

The expl osive range of nmethane is 5 to 15 percent (Tr. 210).
The inspector recorded two-tenths of one percent nmethane in the
subj ect area (Tr. 56), and opined that he did not consider the
readi ng as indicating a hazardous nethane [ evel (Tr. 80).
However, both |Inspector Webb and M. Budzak agreed that it is
i npossible to predict the I evel of nmethane liberation in the face
area when coal is being extracted with a continuous mner (Tr.
55-56, 227). The largest quantities of methane are rel eased from
a face when coal is being extracted (Tr. 98). The section does
not have a history of sudden nethane releases (Tr. 114).
According to Inspector Wbb, the miners were taking

approximately 6 inches of rock fromthe top with the continuous
m ner (Tr. 56), conduct which can cause a frictional ignition at
the face (Tr. 56-57). Although the inspector stated that an
ignition at the face can result in injuries to mners working or
operating machinery in the working place (Tr. 57), he classified
an occurrence as inprobable (Tr. 57).

It should be recalled that the inspector conputed the nmean
air velocity as 33 feet per mnute. He considered this reading
| ow because it represented just over half the anount of air
required by 30 CFR 75.301-4 (Tr. 96-97). Although he expressed
the opinion that the velocity was insufficient to carry away
nmet hane and respirable dust (Tr. 57), he admitted a | ack of
know edge as to what relationship 33 feet per mnute nean air
velocity has to exposing a mner to respirable dust (Tr. 97).

Al t hough the nean air velocity has been reconputed as 31.27 feet
per mnute, the inspector's observations are still material to
the gravity issue because both nean air velocity figures are
approxi mately the sane.

M. Budzak, an expert in the field of air velocity
neasurenent and face ventilation, who testified for Freeman
opi ned that a mner operator was not endangered by respirable
dust because he woul d have been 20 to 22 feet fromthe dust area
(Tr. 212). He stated that the air velocity figure cited by the
i nspector would not represent a dangerous or hazardous condition
to a coal mner (Tr. 213-14).

After consideration of all of the evidence, it is found that
the violation was acconpani ed by a noderately serious degree of
gravity.
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(c) Negligence of the Operator

The I ow air velocity was caused by | eakage in the exhaust
tubing (Tr. 93-94).

Al t hough the preshift reports contained no reference to
i nadequate air in the subject area of the mine (Tr. 81), the
i nspector opined that the operator should have been aware of the
condition (Tr. 60). The nmachine was cutting coal when the order
was issued (Tr. 60), although coal production could not have been
underway for nore than five mnutes prior to the order's issuance
(Tr. 117, 119). M. Lorne Boner, the foreman, had not taken air
vel ocity readings prior to conmencing coal production (Tr.
116-17).

The inspector testified that when proper air velocity is
mai nt ai ned, a person standing within 30 feet of the inby end of
t he exhaust tube can often hear a rush of air entering the tube
(Tr. 58). The inspector could not hear air rushing into the
tube, which indicated to himthat either a | eakage in the tube or
some ot her problemwas present (Tr. 59).

Accordingly, it is found that the Respondent denonstrated
ordi nary negligence.

(d) Good Faith in Securing Rapid Abatenent

The order was issued at 10:40 a.m on January 26, 1977, and
was termnated 20 mnutes later (Exhs. M3, M4, Tr. 92). The
tubi ng was sealed to aneliorate the | eakage problem and the ends
of tubing installed in other working places were noved outby to
further reduce the | eakage (Tr. 93-94). After abatenent, the
mean air velocity was computed as 63 feet per minute (Tr. 93).
Accordingly, it is found that the Respondent denonstrated good
faith in securing rapid abatenent of the violation

3. Oder No. 1 LDC, January 3, 1977, 30 CFR 75.301-4
(a) GCccurrence of Violation

At 5:25 p.m on January 3, 1977, MSHA inspector Lonnie D
Conner issued the subject order of withdrawal for a violation of
30 CFR 75.301-4 at the Respondent's Oient No. 6 Mne (Exh. M5,
Tr. 127). The subject order of w thdrawal (Exh. MJ5) describes
t he observed "condition or practice" as foll ows:

The conti nuous m ning machine in the 2nd Nort h- Wst
section, |1.D. 067, was |oading coal at the face of the
No. 8 room and the face was being ventilated with a
mean air velocity of only 28 feet per mnute.
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The air was nmeasured with an approved magnehelic and pitot tube
20 feet outby the intake end of the exhaust tubing.

The end of the exhaust tubing was approximately 10 feet from
the face (Tr. 130).

The inspector drilled a small hole in the rigid exhaust
tubing, inserted the pitot tube, read the nagnehelic gauge and
applied the reading to the conversion chart (Tr. 132). He
determ ned that 3,002 cubic feet of air per mnute was passing
t hrough the exhaust tubing (Tr. 132). He made nmeasurenments to
determ ne the area of the working place (Tr. 132). It measured
14.5 feet by 7.5 feet (Tr. 132), yielding an area of 108.75
square feet. He rounded off this figure to 109 square feet. He
di vided 3,002 CFM by 109 square feet, and reached a rounded off
mean air velocity of 28 feet per mnute (Tr. 132). He did not
deduct the cross sectional area of the approved ventilation
device as required by 30 CFR 75.301-4(b)(1)(ii) (Tr. 139).

A reconputation, using the correct adjusted cross-sectional
area of the working place, reveals the follow ng: The worki ng
pl ace neasured 14.5 feet by 7.5 feet, yielding a cross sectional
area of 108.75 square feet. The 16 inch exhaust tubing has a
cross-sectional area of 1.39 square feet (Tr. 208, 235).
Therefore, the adjusted cross sectional area of the working place
was 107. 36 square feet. (108.75 square feet mnus 1.39 square
feet equals 107.36 square feet). 3,002 CFM divided by 107. 36
square feet yields a nmean air velocity of approximtely 27.96
feet per mnute.

A question is presented as to whether coal was being "cut,
m ned or | oaded fromthe working face with mechanical m ning
equi prent” within the neaning of 30 CFR 75.301-4(a). The
Respondent contends that the Petitioner failed to overcone the
Respondent' s evidence that it was not cutting, |oading or mning
coal at the face when the inspector made his air velocity
nmeasur enents (Respondent's Post-Hearing Brief, pp. 27, 28, 36).
| disagree.

The inspector testified that when he entered the roomthe
continuous mner was at the face and that through aski ng sonebody
he determined that five or six shuttle cars of coal had been
| oaded prior to the issuance of the order (Tr. 129, 135-36, 144).
He did not see the actual subject matter that was | oaded out (Tr.
144). Al though the inspector had no present recollection as to
whet her he observed coal being | oaded out, he concluded that he
had observed such activity because an entry in his notes recorded
that the m ner was |oading coal at the face of the No. 8 room
(Tr. 144).

M. Wesley Helm a face boss at the Oient No. 6 Mne on
January 3, 1977, testified that when he arrived on the section at
approximately 4:45 p.m (Tr. 160), he observed rock froma rock
fall
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measuring approximately 1-1/2 to 2 feet in depth, on the floor of
the No. 8 roomal nbost the entire distance of the cut (Tr. 161).
The roof was not conpletely bolted (Tr. 162). The extent of M.
Hel Ms knowl edge as to the activities occurring in the No. 8 room
prior to the issuance of the order was reveal ed on direct

exam nation as foll ows:

Q Wuld you have bolted that roof before you m ned
any coal ?

A. | had to clean up the rocks first. Then it is
possible it wasn't conpletely cut up. There m ght have
been roomfor a little bit of cutting yet w thout going
out fromunder the bolts. | amnot sure about that.

Q Wwell, did you proceed to | oad out the rock

A. | had the miner |loading the rock in Room8. | was
finishing the bolting in Room9

Q Do you recall M. Conner taking his reading for
whi ch he issued the order?

A. | didn't see himtake the reading. | was over wth
the bolter crew in Room 9.

Q Until what tine were you |oading out rock in Room
8?

A Until what tine?

Q Yes, sir.
A. | would say until 5:25 when M. Conner cane in. He
says they were loading coal. If so, it had to be they
had finished the rock, and they had just hit the face
for as much as | could tell. 1 wasn't there. Like
say, | was with the bolter crew

(Tr. 162-63).

The foregoing testinony reveals that M. Hel mwas not
present in the No. 8 roomwhen the inspector conducted his air
vel ocity measurenents. He was uncertain as to precisely when the
| oadi ng of rock ceased, and his testinony inplies that sone coa
coul d have been | oaded in the inspector’'s presence.

Exhi bit O 4 reveals that the Respondent started | oading coal
at 8:35 p.m, and that 25 buggies of coal were |oaded out (Tr.
165).
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Normal |y, approximately 75 to 80 buggi es of coal woul d be | oaded
out on a shift, absent cleanup difficulties or mechanica
problenms (Tr. 165).

However, Exhibit O 4 cannot be read for the proposition that
absolutely no coal was | oaded prior to the 5:25 p.m issuance of
the order because M. Helnms testinmony reveals that a smal
amount of coal could have been | oaded a few nonents before 5:25
p. m

Accordingly, it cannot be found that the Respondent has
rebutted the evidence adduced by the Petitioner on the question
of coal production

Accordingly, it is found that a violation of 30 CFR 75.301-4
has been established by a preponderance of the evidence in that
the nmean air velocity was 27.96 feet per mnute in a working
pl ace where coal was being cut, mned or |oaded fromthe working
face with mechani cal m ning equi prent.

(b) Gavity of the Violation

The expl osive range for nethane is 5 to 15 percent (Tr.
210). Methane is normally liberated in greatest quantity at the
face when coal is being cut and |oaded (Tr. 135). It is not
possi ble to predict when a | arge anount of methane will be
liberated (Tr. 227). The inspector classified the m ne as gassy,
but his net hane readi ngs reveal ed no accunul ati ons of nethane at
the face (Tr. 135). The mner was not cutting coal when the
nmet hane readi ngs were taken (Tr. 135).

The inspector classified the violation as serious because
the ventilation was not adequate to deal with the |liberation of a
si zabl e anobunt of methane (Tr. 134). According to the inspector
28 feet per minute nmean air velocity is not sufficient to carry
coal dust fromthe face areas w thout contam nating the m ning
machi ne operator's breathing air (Tr. 134).

M. Budzak di sagreed, stating that the air velocity was
sufficient to alleviate respirable dust problens for the m ner
operator (Tr. 212-14).

After consideration of all of the evidence, it is found that
the violation was acconpani ed by a noderately serious degree of
gravity.

(c) Negligence of the Operator

According to M. Helm the preshift reports indicated | ow
air on the return (Tr. 159-60).

The exhaust tubing contained several flexible ribbed,
canvas-type couplings that increased the air resistance in the
tube (Tr. 130-137). The flexible couplings were being enpl oyed
to negotiate
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corners in lieu of rigid couplings (Tr. 137). The use of the
fl exi bl e couplings caused the Respondent to experience
considerable difficulty in maintaining 60 feet per m nute nmean
air velocity (Tr. 138). Additionally, the Respondent was not
sealing the joints between the sections of rigid tubing, thus
contributing further to the air velocity problem (Tr. 138).

Accordingly, it is found that the Respondent denonstrated
slightly nore than ordinary negligence.

(d) Good Faith in Securing Rapid Abatenent

The order was issued at 5:25 p.m and term nated at 7:45
p.m (Exh. M5, M6, Tr. 127).

The ribbed joints were renmoved. The ventilation tubing was
taken down and reinstalled. The joints were sealed to prevent
air |eakage (Tr. 138). After abatenent, the nmean air velocity
exceeded 60 feet per mnute (Tr. 138).

Accordingly, it is found that the Respondent denonstrated
good faith in securing rapid abatenment of the violation

4. Order No. 1 LDC, January 19, 1977, 30 CFR 75.301-4
(a) GCccurrence of Violation

At 9:50 a.m on January 19, 1977, MSHA inspector Lonnie D
Conner issued the subject order of withdrawal at the Orient No. 6
M ne citing the Respondent for a violation of 30 CFR 75. 301-4
(Exh. M7, Tr. 168). The subject order of withdrawal (Exh. M7)
descri bes the observed "condition or practice" as follows:

Coal was being | oaded at the face of No. 22 room of the
15th Nort h-East Section, |I.D. 068, and the face was
being ventilated with a nmean air velocity of only 44
feet per minute. The air was neasured with an approved
magnehel i c gage and pitot tube 20 feet outby the intake
end of the exhaust tubing.

The testinmony of M. Ray E. WIllians confirnms that two | oads
of coal were mined prior to the issuance of the order (Tr. 197).

The inspector conputed the quantity of the air passing
t hrough t he exhaust tube as 4,747 cubic feet per mnute (Tr.
172). The working place nmeasured 16.5 feet by 6.5 feet (Tr. 170,
173), yielding an area of 107.25 square feet (Tr. 173). He
rounded off the area to 107 square feet (Tr. 173), divided 4,747
by 107 and thereby conputed the mean air velocity as 44 feet per
mnute (Tr. 173). |In conmputing the cross sectional area of the
wor ki ng pl ace, he did not nake an adjustnent for the area of the
exhaust tubing (Tr. 181).



~1253

A reconputation, using the correct adjusted cross sectional area
of the working place, reveals the follow ng: The working place
measured 16.5 feet by 6.5 feet, yielding a cross sectional area
of 107.25 square feet. The 16 inch exhaust tubing has a cross
sectional area of 1.39 square feet (Tr. 208, 235). Therefore, the
adj usted cross sectional area of the working place was 105. 86
square feet. (107.25 square feet mnus 1.39 square feet equals
105. 86 square feet). 4,747 CFM divided by 105.86 square feet
yields a nmean air velocity of approximately 44.84 feet per
m nut e.

Accordingly, it is found that a violation of 30 CFR 75.301-4
has been established by a preponderance of the evidence in that
the nmean air velocity was approximately 44.84 feet per mnute in
a worki ng pl ace where coal was being cut, mned or |oaded from
the working face with nmechani cal m ning equi pnent.

(b) Gavity of the Violation

The inspector classified the violation as serious because
the nmean air velocity was insufficient to carry away either a
| arge accunul ati on of methane or the coal dust suspended in the
air (Tr. 173). A face ignition can occur in the presence of a
bui |l dup of methane (Tr. 173). The inhal ation of coal dust can
eventual ly develop into black |lung disease (Tr. 173-174).

It is not possible to predict when sudden rel eases of
met hane fromthe face will occur during the m ning operation (Tr.
174, 227). Methane is explosive in the 5 to 15 percent range
(Tr. 210). The inspector took nethane readi ngs and detected no
met hane accunul ation at the face (Tr. 171). Serious injury or
death could result froman ignition (Tr. 174). The nunber of
persons affected woul d depend upon the nagnitude of the ignition
(Tr. 174). The crew usually consists of 8 or 9 worknmen (Tr.
174).

According to the inspector, the seriousness of the violation
woul d not be di m nished by the presence of water sprays on the
cutting head of the miner because the spray does not precipitate
out all respirable dust (Tr. 182-83).

M. Budzak testified that the air velocity as described by
the inspector, was sufficient to prevent a coal nminer from being
exposed to a dangerous or hazardous condition (Tr. 212-14).

After consideration of all of the evidence, it is found that
the violation was acconpani ed by a noderate degree of gravity.

(c) Negligence of the Operator
M. Ray E. WIlianms, the Respondent's foreman, permtted

coal production to begin prior to conducting air velocity tests
in the
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exhaust tube (Tr. 195-97). Wen he took his readings, he

di scovered that the air velocity was 45 or 46 cubic feet per
mnute (Tr. 195). He testified that imediately upon discovering
the low air velocity, but inmediately before the inspector's
arrival, he ordered the machi ne shut down (Tr. 196). Two | oads of
coal were mned during the course of approximately 4 mnutes (Tr.
197).

According to the inspector, the last 10 joints in the tubing
had not been seal ed and there was one flexible ribbed, canvas
type connecting joint in the line of tubing (Tr. 170). He
testified that these characteristics indicated operator
negl i gence because a previous discussion with mne personnel had
resulted in a concensus that the tubing joints had to be seal ed
and the flexible-type couplings renoved to assure adequate face
ventilation (Tr. 174-75).

Accordingly, it is found that the Respondent denonstrated
slightly nore than ordinary negligence.

(d) Good Faith in Securing Rapid Abatenent

The order was issued at 9:50 a.m and termnated at 11 a.m
(Exhs. M7, M8, Tr. 168, 175). Abatenent was achi eved by
sealing the joints in the exhaust tubing (Tr. 175). The
corrective action increased the nmean air velocity to greater than
60 feet per mnute (Tr. 175).

Accordingly, it is found that the Respondent denonstated
good faith through securing rapid abatenment of the violation

C. Oder No. 1 LDC, January 12, 1977, 30 CFR 75.400
(1) Gccurrence of Violation

MSHA i nspector Lonni e Conner conducted a regular health and
safety inspection at the Respondent's Orient No. 6 M ne on
January 12, 1977 (Tr. 7). He walked the Main West North conveyor
belt, arriving in the area at approximately 9:30 a.m (Tr. 7).

He issued the subject order of withdrawal at 11 a.m (Tr. 6, Exh.
M 1), citing the Respondent for violating the mandatory safety
standard enbodied in 30 CFR 75.400 in that accumnul ati ons of
conbustible materials were observed al ong the Main West North
conveyor belt (Tr. 8, Exh. M1).

Two airlocks were |located across the belt travel entry
approximately 5 or 6 crosscuts fromthe point where the subject
belt dunped onto the Main North belt (Tr. 8). The two airlocks
were approximately 70 to 80 feet apart (Tr. 8). A ong that 70 to
80 foot distance, the inspector observed float coal dust, coa
dust and | oose coal (Tr. 8). |Imediately inby the first airlock
he observed | arge accumul ati ons of coal dust and fl oat coal dust
(Tr. 8). The coal dust was 5 to ¢nFVMSHRC 1255
6 inches in depth where the air going through the airlock was
blowing it off the belt (Tr. 9). The float coal dust was not
only in the belt entry, but also in the intersecting crosscuts



and in the entry imedi ately north of the belt line (Tr. 8). The
i nspector testified that the instability of float coal dust
renders it difficult to nmeasure (Tr. 10).

The inspector proceeded fromthe inby airlock, traveling
west on the south side of the belt (Tr. 10). He observed
accunul ati ons of coal and coal dust 2 to 6 inches deep all al ong
the south side of the belt and underneath the belt up to a point
70 feet outby the tailpiece, a distance of approximtely 2,300
feet (Exh. M1, Tr. 10). The 2,300 feet was determ ned by taking
a nmeasurenent off the mne map (Tr. 11)

Fl oat coal dust was observed on rock dusted surfaces al ong
the belt entry and intersecting crosscuts fromthe inby airl ock
to the 1,150 foot mark (Tr. 12, Exh. M1).

Al depths were neasured with a steel tape (Tr. 10, 11).
Al areas cited were dry, including the float coal dust (Tr. 12).
The inspector testified that the belt was in operation and that
the conditions were observed during a production shift (Tr. 7),
but he did not recall whether coal was being | oaded (Tr. 7).

The witnesses disagreed as to the extent of the conbustible
accunul ati ons. The inspector described them as deep and
continuous (Tr. 250), while the testinmony of M. Peter Hel ner,
the m ne superintendent, portrays a different picture. M.

Hel mer inspected the area cited in the subject order of

wi t hdrawal i mediately after its issuance (Tr. 267). He
testified that he observed intermttent piles containing |oose
coal, rock and coal dust along the south side of the belt.
According to M. Helner, it was not a continuous spillage (Tr.
267). He indicated that a problemexisted in that area of the
mne with rock falling fromthe roof and ribs, a condition that
makes any accumul ati on appear nore extensive than if it consists
only of coal (Tr. 267). However, he did not nmention specifically
ei ther the presence or the absence of float coal dust in the
subj ect area, while the inspector indicated that the fl oat coa
dust was present for a length of 1,150 feet (Tr. 10, 12).

In dd Ben Coal Conpany, 8 IBMA 98, 84 |.D. 459, 1977-1978
OSHD par. 22,088 (1977), notion for reconsideration denied, 8
| BMA 196, 1977-1978 OSHD par. 22,328 (1977), the Board of M ne
Qperations Appeals (Board) held that the presence of a deposit or
accumul ation of coal dust or other conbustible materials in the
active workings of a coal mne is not, by itself, a violation

In that case, the Board held that MSHA nust be able to
prove:
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(1) that an accumul ation of conbustible materi al
existed in the active workings, or on electrical equipnent
in active workings of a coal nne

(2) that the coal mne operator was aware, or, by the
exerci se of due diligence and concern for the safety of
the m ners, should have been aware of the existence of
such accunul ati on; and

(3) that the operator failed to clean up such
accunul ation, or failed to undertake to clean it up
within a reasonble tine after discovery, or, within a
reasonable tinme after discovery should have been nade.

8 IBVA at 114-115.

The Respondent in its post-hearing brief, argues that NMSHA
has failed to prove that an accumul ati on of conbustible materials
existed in the mne's active workings as described in the order
of withdrawal (Exh. M 1) (Respondent's Post-Hearing Brief, pp
52). In support of its position, the Respondent points to the
testinmony of M. Helmer, which indicates that sonme rock was
interm xed with the accumnul ati ons, and argues that sanples were
not taken and anal yzed to deternine the conmbustibility of the
accunul ation. | disagree with the Respondent's theory for two
reasons: First, visual observations are sufficient to prove a
violation of 30 CFR 75.400. Coal Processing Corporation, 2 |BNA
336, 345-46, 80 |.D. 748, 1973-1974 OSHD par. 16,978 (1973)
Second, the rebutting evidence adduced by the Respondent is
insufficient to establish that rock was present in sufficient
gquantities to render the accurmul ations inert. Accordingly, it is
found that accumul ati ons of conbustible materials were present in
the m ne's active workings as described in the order of
wi t hdrawal (Exh. M 1).

The second question presented is whether the operator knew
or should have known of the accumulation's presence. The
preshift report for the exam nation conducted between 4 a.m and
8 a.m on January 12, 1977 (Exh. O 6) states: "The 4th main west
belt dirty, 800 to 850" (Tr. 259). This entry refers to the belt
cited by the inspector (Tr. 258, 259). According to M. Hel ner,
the entry refers to a 50 foot section of belt |ocated at the
second north belt transfer point (Tr. 259). The preshift reports
for the 2 previous shifts, (Exh. O 7, 0-8) described the subject
belt as "safe" (Tr. 260-61). Accordingly, it is found that the
Respondent first gai ned know edge of an accunul ati ons probl em
al ong the subject belt through the entry in Exhibit O0-6.

It should be pointed out that the 50 foot area described in
Exhibit O 6 is considerably less than the area cited in the
subj ect order of w thdrawal (Exh. M1). However, the evidence is
i nsufficient
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to conclude that the Respondent knew or should have known of the
nor e extensive accumrul ati on problemfor the foll owi ng reasons:
First, there is no credible evidence in the record to establish
that the preshift exam nation was |ess than thorough. Second,
the inspector's estimate that the condition had existed for nore
than 16 hours was based on his observations of the extent of the
accunul ati ons which he interpreted in conjunction with his belief
that the area had been reported dirty on two successive shifts
(Tr. 13, 14, 250). Since this nisaken belief as to the entries
in the preshift reports for the three preshift exam nations

i medi ately preceding the order of withdrawal figured
conspicuously in his time estimate, his opinion that the
accunul ati ons had existed for two shifts cannot be accepted.

The remai ni ng question presented i s whether the Respondent
failed to cleanup, or failed to undertake to cl eanup, the
accunul ations within a reasonable tinme after discovery. As to
the issue of "reasonable tinme," the Board stated:

As nentioned in our discussion of the responsibilities
i nposed upon the coal mne operators, what consitutes a
"reasonabl e tinme" must be determ ned on a case-by-case
eval uation of the urgency in ternms of |ikelihood of the
accumul ation to contribute to a mne fire or to
propagate an explosion. This evaluation may well
depend upon such factors as the mass, extent,
conbustibility, and volatility of the accumnul ati on as
well as its proximty to an ignition source.

8 IBMA at 115.
The Board further stated:

Wth respect to the small, but inevitiable aggregations
of combustible materials that acconmpany the ordinary,
routine or normal mning operation, it is our view that
t he mai ntenance of a regul ar cl eanup program which
woul d i ncorporate fromone cleanup after two or three
production shifts to several cleanups per production
shift, dependi ng upon the volune of production
i nvol ved, mght well satisfy the requirenments of the
standard. On the other hand, where an operator
encounters roof falls, or other out-of-the ordinary
spills, we believe the operator is obliged to clean up
t he conbustibles pronptly upon discovery. Pronpt
cl eanup response to the usual occurrences of excessive
accunul ati ons of conbustibles in a coal mne may well
be one of the nost crucial of all the obligations
i nposed by the Act upon a coal mne operator to protect
the safety of the mners.

8 IBVA at 111.
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Only meager evidence is contained in the record as to the
Respondent' s cl eanup plan. The extent of the inspector's
know edge on this subject is revealed in the foll ow ng
guesti on- and- answer di al ogue with counsel for the Petitioner

Q Do you know if there was a plan in effect for the
cl eaning up of the spillage along these belt |ines?

A, No, sir; not at that tinme, | didn't.
Q Had you ever seen a plan?
A. | had never seen a plan

Q Have you any idea that there was a plan in effect
for cleanup at the m ne?

A. No, sir; not as far as belt lines go. | amunaware
of any cleanup plan for belt lines. The only thing
that I know is that men were assigned to sone belts,
some belts they weren't, and nen were assigned as
needed, as determ ned by the m ne manager, to certain
bel t s.

Q Do you know if men were regularly assigned to this
bel t ?

A. No, | don't.
(Tr. 15).

Furthernore, at the time the order was witten, the
i nspector nade no attenpt to determn ne whether a cl eanup program
existed for the belt (Tr. 36). The sole evidence adduced by the
Respondent as to cleanup procedures at the mne was M. Helner's
statenment that belt cleaners are regularly assigned to clean belt
transfer points at the start of every shift (Tr. 265).

Proof of the inadequacy or nonexi stence of a cleanup plan is
central to the question of whether the operator failed to
cl eanup, or failed to undertake to cl eanup, the accumul ati ons of
conbustible materials within a reasonable tinme after the operator
knew or should have known of their existence. Therefore, such
proof must be adduced by MSHA as part of its prima facie case if
t he i nadequacy or nonexi stence of the cleanup plan is to provide
the corner stone for a finding on the question of reasonable
time. This conclusion is reinforced by the Board' s statenent
that proof of the absence of a regular cleanup program coupled
with the presence of any accunul ation, m ght be sufficient to
support a violation of 30 CFR 75.400. dd Ben Coal Company, 8
| BVA 196, 198, 1977-1978 OSHD par, 22,328 (1977) (denying
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the governnment's notion for reconsideration of the decision in
ad Ben Coal Co., 8 IBVMA 98). The Board's statenent indicates
that the burden of going forward with the evidence is borne by
VBHA.

Both the inspector's uncertainty as to the existence of
regul ar cl eanup procedures for belts and the linmted extent of
his know edge as to the assignment to cleanup nen to the belts,
cannot be deemed sufficient proof of the absence or inadequacy of
a regul ar cl eanup program

However, this conclusion does not end the inquiry, because
the crux of a violation is the failure to cleanup, or undertake
to cleanup, the accumulations within a reasonable tinme after
di scovery. The above-nentioned proof as to the cleanup plan
al t hough an effective gauge of the reasonable tine factor, is by
no means the exclusive nethod of proof. Al that A d Ben
requires of an inspector before issuing a citation is that he
make a sound judgrment as to when the operator acquired know edge
of the accumul ation's presence and whet her cl eanup commenced
within a reasonable tine.

Al t hough the inspector's background and training qualified
himas an expert, he gave no affirmative opinion on the reasonble
time issue. However, sufficient inferences can be drawn fromhis
testinmony to assess his thoughts thereon

The inspector testified that he checked the preshift books,
and that the belt had been recorded "dirty" for two shifts prior
to his inspection (Tr. 13). The only notations that he took from
t he books were the approximate footage marks for the recorded
accunul ations (Tr. 13). According to the inspector, the belt was
recorded dirty fromthe 790 foot mark to the 818 foot mark and,
to the best of his recollection, fromthe 800 foot mark to the
880 foot mark, (Tr. 13), which total ed approxi mately 107 feet
(Tr. 14).

The inspector testified that, in his opinion, the coal and
coal dust accunul ated "over a period of time" (Tr. 13). Al though
he never expressed a firmopinion as to the approximate duration
of the accunul ati ons existence, he did state on direct
exam nation that the preshift books indicated that the condition
had existed on two previous shifts (Tr. 14). He interpreted this
as nmeaning in excess of 16 hours (Tr. 14). On redirect
exam nation, the inspector testified as foll ows:

Q M. Conner, did visual observations which you had
bef ore you have any bearing on your determ nation on
how | ong the accumul ati ons had been there?

A Yes, sir, they did.

Q Could you expl ai n how?
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A.  The accumul ati ons were deep and continuous. In one
particul ar spot, there was nore than three ton of coal in
one particular spot along the belt that had got there from
some kind of dunping. So, | assume, going along with the
pre-shift exam ners' books, it is ny opinion that the
accumul ati ons had been there for sone tine.

(Tr. 249-50).

The inferences drawn fromthe above-quoted passage, coupled
with the inspector's recollection as to the tinme periods covered
in the relevant preshift reports, lead to the conclusion that the
depth and extent of the accunul ations were interpreted in
conjunction with the preshift reports in reaching the concl usion
that the coal and coal dust had been present for "sone tinme."
These factors evidently led to the conclusion that the
accunul ati ons had been present for 2 shifts; i.e., nore than 16
hour s.

However, the preshift reports do not support the inspector's
time estimate. The report for the preshift exam nation conducted
between 4 a.m and 8 a.m on January 12, 1977 (Exh. O 6) recorded
a spillage problemon the subject belt between "800" and "850," a
di stance of 50 feet (Tr. 259). The reports for the preshift
exam nati ons conducted between 8 p.m and 12 m dni ght on January
11, 1977 (Exh. O 7) and between 12 noon and 4 p.m on January 11
1977 (Exch. O 8) reveal no accunul ati ons probl ens al ong the
subj ect belt (Tr. 260-61). Thus, a key factor in the inspector's
equati on has been proven in error

The second factor involves the presence of cleanup personne
al ong the subject belt. The inspector testified that he saw
t hree worknmen and one boss perform ng cl eanup operations at the
tail piece of the subject belt (Tr. 37). He assuned that they had
started at the beginning of the shift, an assunption confirmed by
the testinony of M. Helner (Tr. 266). The inspector opined that
nore than 25-manshifts woul d have been required to renove the
accunul ati ons and rock dust along the belt (Tr. 15).

It can be inferred fromthe above-nenti oned factors that
they provide the basis for whatever conclusion the inspector
reached as to whether the operator failed to undertake cl eanup
procedures within a reasonable tine after the operator acquired
know edge of the accumul ations' presence. Since the tine
el ement, a key factor in this equation, was in error, and since
the inspector failed to nake a determ nation as to the cleanup
procedures at the mne, it cannot be found that he made a sound
judgnment as required by O d Ben as to how | ong the accumul ati ons
had exi sted and whether the operator failed to cl eanup, or
undertake to cl eanup, the accumnul ations within a reasonable tine.
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In fact, the evidence reveals that the Respondent first becane
aware of an accumul ati ons probl em al ong the subject belt through
the preshift report recording the findings of the preshift
exam nation conducted between 4 a.m and 8 a.m on January 12,
1977 (Exh. 0-6). The Respondent assigned nmen to the belt at the
beginning of the 8 aam to 4 p.m shift on January 12, 1977, in
response to the entry in Exhibit 0-6 (Tr. 265-66), and these nen
were in the process of cleaning the belt during the inspector's
i nspection tour (Tr. 37, 279).

As the Board observed in A d Ben: "Wen a coal mne
operator undertakes, or is engaged in, cleaning up accumul ations
of combustible materials, he is then certainly not permtting
such accunul ations.” 8 IBMA at 112.

Si nce the Respondent commenced cl eanup procedures
i medi ately upon learning of the problem it cannot be found that
it was permtting themto accunulate. Furthernore, this
interpretation of the facts is also set forth in the Respondent's
post - hearing brief (Respondent's Post-Hearing Brief, pp. 53-54).
It is interesting to note, although it is not a controlling
factor, that the Petitioner did not submit a reply brief
i ndi cating any di sagreenent with this interpretation

Accordingly, it is found that the Petitioner has failed to
establish a violation of 30 CFR 75.400 by a preponderance of the
evi dence.

D. History of Previous Violations

Exhibit 3 is a conmputer printout of Ofice of Assessnent
records containing the history of paid penalty assessnents for
the Oient No. 6 Mne, beginning January 1, 1970 and endi ng
Cct ober 28, 1976.

The history of previous violations during the 21 nonths
prior to January 19, 1977, as reported in Exhibit 3, is contained
in the follow ng chart:

Year 1 Year 2
30 CFR (12 Mont hs) (9 Mont hs)
St andar d 1/ 20/ 75-1/ 19/ 76 1/ 20/ 76- 10/ 28/ 76 Total s
Al'l sections 181 133 314
75.301-4 0 2 2

(Note: Al figures are approxi mations)
E. Appropriateness of Penalty to Operator's Size
The Freeman United Coal M ning Company produces

approxi mately 6,221,752 tons of coal per year. (Stipulations
enbodi ed in transcri pt
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of the Septenber 26, 1978, proceedings, pp. 5 11). The Oient
No. 6 M ne produces approximately 1,159,797 tons of coal per
year. (Stipulation enbodied in transcript of the Septenber 26,
1978, proceedings, pp. 5, 11).

F. Effect on Operator's Ability to Continue in Business

Counsel for the Respondent concedes in his post-hearing
brief that assessment of the maxi num penalty will have no effect
on the Respondent's ability to continue in business (Respondent's
Post-Hearing Brief, pp. 33, 38, 42, 56). Furthernore, the
Interior Board of Mne Operations Appeals has held that evidence
relating to whether a civil penalty will affect the operator's
ability to remain in business is within the operator's control
resulting in a rebuttable presunption that the operator's ability
to continue in business will not be affected by the assessnent of
a civil penalty. Hall Coal Conpany, 1 IBMA 175, 79 |.D. 668,

1971- 1973 OSHD par. 15,380 (1972). Therefore, | find that
penalties otherwi se properly assessed in this proceeding will not
impair the operator's ability to continue in business.

VI. Conclusions of Law

(1) Freeman United Coal M ning Conpany and its Orient No. 6
M ne have been subject to the provisions of the Federal Coal M ne
Heal th and Safety Act of 1969 and the 1977 M ne Act during the
respective periods involved in this proceedi ng.

(2) Under the Acts, the Administrative Law Judge has
jurisdiction over the subject matter of and the parties to this
pr oceedi ng.

(3) MBHA inspectors Kirby L. Webb and Lonnie D. Conner were
duly authorized representatives of the Secretary of Labor at al
times relevant to the issuance of the orders of w thdrawal which
are the subject matter of this proceeding.

(4) The violations charged in Oder No. 1 KLW January 26,
1977, 30 CFR 75.301-4; Order No. 1 LDC, January 3, 1977, 30 CFR
75.301-4; and Order No. 1 LDC, January 19, 1977, 30 CFR 75.301-4
are found to have occurred as set forth in Part V, supra.

(5) Petitioner has failed to establish a violation of 30
CFR 75.400 as relates to Order No. 1 LDC, January 12, 1977.

(6) Al of the conclusions of law set forth in Part V,
supra, are reaffirmed and incorporated herein.

VII. Proposed Findings of Fact and Concl usi ons of Law
Freeman United Coal M ning Conpany submitted a post-hearing

brief. MSHA submitted no post-hearing brief. Such brief,
i nsof ar as
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it can be considered to have contai ned proposed findings and
concl usi ons, has been considered fully, and except to the extent
that such findings and concl usi ons have been expressly or
inpliedly affirned in this decision, they are rejected on the
ground that they are, in whole or in part, contrary to the facts
and | aw or because they are immterial to the decision in this
case.

VIIl. Penalty Assessed
Upon consideration of the entire record in this case and the

foregoing findings of fact and conclusions of law, | find that
t he assessnent of penalties is warranted as foll ows:

O der No. Dat e 30 CFR St andard Penal ty
1 KLW 01/ 26/ 77 75.301- 4 $ 800
1LDC 01/ 03/ 77 75.301-4 600
1 LDC 01/ 19/ 77 75.301-4 600

$2, 000
ORDER

Respondent is ORDERED to pay the civil penalty in the anmpunt
of $2,000 assessed in this proceeding within 30 days of the date
of this decision.

IT 1S FURTHER ORDERED that the petition be D SM SSED as
relates to Order No. 1 LDC, January 12, 1977, 30 CFR 75. 400.

John F. Cook
Admi ni strative Law Judge



