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Federal M ne Safety and Health Review Commi ssion (FMS. HRC)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. DENV 79-29-P
PETI TI ONER A.C. No. 05-003001-03001F
V.

Dutch Creek No. 1 M ne
M D- CONTI NENT COAL AND CCKE
COVPANY,
RESPONDENT

DECI SI ON

Appear ances: Janes Abrans, Esqg. and Janes Barkl ey, Esqg., Ofice
of the Solicitor, Departnment of Labor, Denver
Col orado, for Petitioner
Edward Ml hal I, Jr., Esq., Del aney and Bal conb,
d enwood Springs, Colorado, for Respondent

Bef or e: Chi ef Admi nistrative Law Judge Broderick
STATEMENT OF THE CASE

Thi s proceedi ng was heard on the nmerits before Judge Ml col m
P. Littlefield, in Denver, Colorado, on June 12 and June 13,
1979. Judge Littlefield retired from Federal service on June 30,
1979, before he was able to issue a decision in the case. Wth
t he consent of counsel, the matter was assigned to nme for
deci si on based upon the record nmade before Judge Littlefield and
the contentions of the parties. Posthearing briefs were filed on
behal f of both parties. To the extent of the proposed findings
and concl usions are not incorporated in this decision, they are
rej ected.

Philips G bson, Jr. and Freeman Staples, Federal m ne
i nspectors, testified on behalf of Pestitioner. Donald Ford and
John Turner testified on behalf of Respondent.

The case arises under the Coal Mne Health and Safety Act of
1969, 30 U.S.C. 0801 et seq. The Act was amended by the Federa
M ne Safety and Health Act of 1977 whi ch becane effective March
9, 1978. The anmendnents do not affect this case.
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STATUTORY PROVI S| ON

Section 109 of the Coal Mne Safety Act provides in part:

The operator of a coal mne in which a violation
occurs of a mandatory health or safety standard * * * shal
be assessed a civil penalty * * * [of] not nore than
$10,000 * * *. |n determ ning the anount of the
penalty, the Secretary shall consider the operator's
hi story of previous violations, the appropriateness of
such penalty to the size of the business of the
operat or charged, whether the operator was negligent,
the effect on the operator's ability to continue in
busi ness, the gravity of the violation, and the
denonstrated good faith of the operator charged in
attenpting to achieve rapid conpliance after
notification of a violation.

REGULATORY PROVI SI ON

30 CFR 75.1725(a) provides: "Mbile and stationary
machi nery and equi pi nent shall be maintained in safe operating
condition and machi nery or equi prment in unsafe condition shall be
renoved from service i mediately."

| SSUES

1. \Whether Petitioner established that the violation
charged in the notice occurred; nore specifically whether the
Respondent was shown to have failed to maintain the hoist
assenbly and wire rope used in raising and | owering the
ventil ation door on the inby end of the No. 50 crosscut between
No. 6 and No. 7 slopes in the subject mne in safe condition on
January 17, 1978?

2. If aviolation occurred, what is the appropriate penalty
and with respect to the questions of gravity and negligence, was
the violation related to the fatality which occurred on January
17, 19782

MOTI ON TO REOPEN RECORD AND ADM T EXHI BI T

On Septenber 4, 1979, Petitioner noved to reopen the record
for the purpose of admitting into evidence Petitioner's Exhibit
G 2, a conputer printout of the history of violations of the
operator at the subject mne fromJanuary 18, 1976 to January 17,
1978. Respondent has not filed a reply. The notion is GRANTED
and Petitioner's Exhibit G2 is received in evidence
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FI NDI NGS OF FACT

1. Respondent, M d-Continent Coal and Coke Conpany, on
January 17, 1978, and prior thereto, was the operator of a coa
m ne in Petkin County, Col orado, known as The Dutch Creek No. 1
Mne, |.D. No. 46-01477.

2. The record does not contain evidence concerning the size
of Respondent's busi ness.

DI SCUSSI ON

Petitioner's posthearing brief states that "this firm
regi stered over 1-1/2 mllion production tons per year when the
proposed assessnent was issued.” | have not found evidence in
the record to support this statenent either by way of testinony,
exhibits, stipulations or otherwise. | can assune from Exhibit
G 2 showi ng the nunber of prior violations that the operator is
not small. In the absence of nore specific evidence on this
issue, | will treat the size of the business of Respondent as
noderately |arge

3. There is no evidence that the assessnent of a penalty
herein will affect Respondent's ability to continue in business,
and therefore, | find that it will not.

4. Exhibit G2 shows a total of 419 paid violations
occurring at the subject m ne between January 18, 1976 and
January 17, 1978, including eight violations of 30 CFR 75. 1425.
| find this to be a substantial history of prior violations and
if a penalty is assessed herein, it will reflect this finding

5. The evidence establishes that Respondent showed good
faith in pronmptly abating the condition after the notice was
i ssued.

6. On January 17, 1978, a fatal accident occurred at the
subject mne. The driver of a battery-powered scoop tractor was
killed when his chest was crushed by a partially opened airl ock
door | ocated on the inby end of the No. 50 crosscut between No. 6
and No. 7 slope in the subject mne

7. On January 17, 1978, Philip R G bson, a coal mne
i nspector and a duly authorized representative of the Secretary,
i ssued Respondent a notice in which he alleged a violation of 30
CFR 75.1725(a).

VI OLATI ON

8. On January 17, 1978, one of the two wire ropes used to
l[ift the airlock door was frayed and abraded; four of its six
strands were broken. The frayed portions of the cable would not
pass through the pulley systemused in lifting the door
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9. On January 17, 1978, the "keys" in the griphoi st
cranking |l ever used to raise the airlock door were m ssing and were
repl aced by a nail and a screw. It was necessary for one
operating the lever to hold the nail and screw in place while
operating the cranking | ever with his other hand.

10. The condition found in Finding of Fact No. 8 was
unsafe, in that it could result in injuries to mners if the
cabl e broke.

11. The conditions found in Findings of Fact No. 8 and No.
9 were unsafe in that it rendered raising the door nore difficult
and required nore physical exertion

GRAVI TY

12. Three enpl oyees were potentially exposed to the unsafe
conditions found to exist in Findings of Fact No. 10 and No. 11
one on each shift.

13. The enpl oyees referred to above were material handlers
who carried supplies to the working section. Wen such enpl oyees
reached the door, they were required to | eave their vehicles,
open the outby door, drive through the door, |ower the door and
repeat the process for the inby door, thereby naintaining an
airlock and preventing disruption in mne ventilation

14. The door in question was 4 feet high, and 13 feet 9
inches wide with a 6 inch flap on each side. It was constructed
of 1/4 inch plate steel, and wei ghed over 850 pounds. The
capacity for lifting materials of the griphoist mechanismin
guestion was 2,000 pounds.

15. The crosscut in question was 20 to 22 feet wide and 7
to 8 feet high.

16. On January 17, 1978, an enpl oyee of Respondent, the
driver of a battery-powered scoop tractor was killed when his
chest was crushed by the inby airlock door as he was driving
through. There were no witnesses to the accident.

17. The tractor headlight was damaged, indicating that the
vehicle struck the door in proceeding through the opening before
the fatal injury.

DI SCUSSI ON

Much of the testinmony at the hearing and nuch of the
di scussion in the posthearing briefs of counsel is directed to
the question of the cause of the fatality. Wether in fact the
al l eged safety violation caused the fatality is not per se an
issue in this proceeding. However, if the alleged safety
violation did or could have contributed
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to a fatal injury, it would of course be inportant in determ ning
the gravity of the violation. The evidence of record woul d not
support a finding that the fatal injury was in fact the result of
the conditions found herein to exist in Findings of Fact No. 8
and No. 9. However, the record does show, and | find that the
conditions just referred to could have resulted in or contributed
to serious injuries to mners including fatal injuries. The
conditions were very serious.

NEGLI GENCE

18. The conditions of the wire ropes described in Finding
No. 8 and of the griphoist cranking | evel described in Finding
No. 9, were evident to visual inspection. They were or should
have been known to Respondent's managenent as the result of
preshift exam nations. The conditions had existed at |east for
some days prior to January 17, 1978.

CONCLUSI ONS OF LAW

1. Respondent on January 17, 1978, and prior thereto, was
subject to the provisions of the Coal Mne Health and Safety Act
of 1969, with respect to the operation of the subject nmne

2. As an Administrative Law Judge of the Mne Safety and
Heal th Revi ew Commi ssion | have jurisdiction of the parties and
subj ect matter of this proceeding.

3. The conditions found in Findings of Fact Nos. 8 and 9
constituted a violation of the mandatory safety standard
contained in 30 CFR 75.1725(a).

4. The violation described in Conclusion No. 3 was very
serious and was the result of Respondent's negligence.

5. Based on the above findings of fact and concl usi ons of
| aw and considering the criteria in section 109 of the Act,
determ ne that an appropriate penalty for the violation is
$7, 000.

ORDER

Respondent is ordered to pay, within 30 days of this
deci sion, the sumof $7,000 as a civil penalty for the violation
of the mandatory safety standard in 30 CFR 75. 1425(a) on January
17, 1978.

James A. Broderick
Chi ef Administrative Law Judge



