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Dani el L. Poole, Esq, Boise, |Idaho, for the
r espondent

Bef or e: Judge Koutras
Statement of the Proceedi ng

This is a civil penalty proceedi ng pursuant to section
110(a) of the Federal Mne Safety and Health Act of 1977,
initiated by the petitioner against the respondent on Novenber
29, 1978, through the filing of proposals seeking civil penalty
assessnents for five alleged violations of the provisions of
certain mandatory safety standards set forth in Part 57, Title
30, Code of Federal Regulations. Respondent filed a tinmely
answer and notice of contest, and a hearing was held in Wall ace,
| daho, on July 11, 1979.

| ssues

The principal issues presented in this proceeding are (1)
whet her respondent has viol ated the provisions of the Act and
i npl enenting regul ations as alleged in the proposal for
assessnment of civil penalty filed in this proceeding, and, if so,
(2) the appropriate civil penalty that should be assessed agai nst
the respondent for the alleged violations based upon the criteria
set forth in section 110(i) of the Act. Additional issues raised
by the parties are identified and di sposed of in the course of
t hi s deci sion.
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In determ ning the amount of any civil penalty assessment,
section 110(i) of the Act requires consideration of the foll ow ng
criteria: (1) the operator's history of previous violations (2)
t he appropriateness of such penalty to the size of the business
of the operator, (3) whether the operator was negligent, (4) the
effect on the operator's ability to continue in business, (5) the
gravity of the violation, and (6) the denonstrated good faith of
the operator in attenpting to achi eve rapid conpliance after
notification of the violation

Applicable Statutory and Regul atory Provi sions

1. The Federal M ne Safety and Health Act of 1977, P.L.
95-164, 30 U.S.C. 0801 et seq.

2. Section 110(i) of the 1977 Act, 30 U.S.C. [1820(i).
3. Commission Rules, 29 CFR 2700.1 et seq.
Di scussi on
Sti pul ations

The parties stipulated as to the Conm ssion's jurisdiction,
and respondent conceded that the citations in question were
i ssued and served. Further, the parties agreed that respondent
is a large mning conpany, paid 14 assessed violations prior to
the date of the 1978 inspections in issue here, and that any
civil penalties assessed in this matter will not inpair
respondent's ability to remain in business (Tr. 2-3).

Citation No. 347006, April 10, 1978, 30 CFR 57.12-30, states
as follows: "The 4400 west side switch rack and sub station
(electrical) had | oose ground, tinber, chain link fencing
material along with ground water falling into onto and around the
el ectrical components creating the hazards of shorting and fire."

Petitioner's Testinony

MSHA i nspector James Arnoldi Confirmed that he inspected the
mne in April 1978, and that the mne is a large nultil evel
silver-producing mne. The switch rack in question supplied
power to the 4400 nmne level. He indicated that corrogated
fi berglass which had been placed over the switch rack to keep
water off had fallen into the rack area, chain |link fencing had
fallen over and was |ying against the rack, |oose rock was
| ocated t hroughout the area and probably caused the fence to fal
down, and water was dripping in the area of approximately 10 by
6. The switch rack consists of electric conponents used to
di stribute power and he "inmagi ned" it was energi zed and
"bel i eved" the voltage was 2300. Dripping water and the fence
agai nst the electrical conponents posed the possibility of
shorting out and creating a fire. People were not working in the
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i medi ate area, but there was tinber there which could cause any
fire to spread. He did not know how far away people were
wor ki ng, but believed they would be affected by a fire because
the air course would carry snoke throughout the mne. He

i ndi cated that the operator should have been aware of the
condition because "they walk by it every day" and preparations
were being made to nove the switch rack to another raise. The
condition of the area led himto to believe that it was in that
condition for several weeks. Abatenent was achi eved by noving
the switch rack (Tr. 5-9).

On cross-exam nation, M. Arnoldi indicated that he has
taken some 40 to 60 hours of electrical courses at MSHA' s acadeny
in Beckl ey, West Virginia. The switch rack unit itself was
approximately 4 feet long and sone 3 feet high, and it was
|ocated within 100 feet of the 4400 station off the main line in
a smal | deadend "cubbyhol e” drift which was sone 30 or 40 feet
deep. He viewed the rack froma distance of 10 to 15 feet and
did not walk up toit. A muck pile high enough to knock over the
chain link fence was present and it was some 3 to 4 feet high
The ceiling was sonme 9 to 10 feet high and one woul d have to
climb over the nmuck pile to reach the switch rack. No supplies
were stored in the area, and mners would have no need to reach
anything |l ocated around the switch rack. He saw no mners
wor ki ng around the area or the service raises (Tr. 10-14).

I nspector Arnol di discussed the matter with a conmpany safety
engi neer who advised himthe switch rack was being noved to
anot her raise, but he did not discuss the air ventilation
patterns in the area, nor did he inquire as to the nunber of nen
working in the mne on the day in question. A short in the
switch rack could cause a fire, but he made no inquiry as to any
protective devices which may have been installed to protect
agai nst any shorts. He confirned that he was faimliar to sone
extent with mllisecond circuit breakers, and indicated that in
case of an overload or short circuit, power would be cut off
i nst ant aneously by these breakers, but he did not inquire as to
whet her such circuit breakers were installed on the switch rack
i n question because he did not think about it. The wooden tinber
raise he referred to was 15 to 20 feet fromthe switch rack area,
and there was not hing conbustible between the tinber and switch
rack, except for the corrugated fiberglass which he "assuned" was
conbustible. The drift in question was not a travelway, and no
m ners woul d have any reason to be there except for an
electrician or repairman (Tr. 14-18).

I nspector Arnoldi indicated that the equi pnent was energi zed
and that he issued no order requiring that it be deenergized. He
cited section 57.12-30 because it was "the nost applicable to get
the situation corrected,” although he agreed the standard was
"poorly witten." He was not famliar with the type of swtches
installed on
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the switch rack in question, the wiring insulation, or what a
person would have to do in relationship to the switch rack in
order to be exposed to an el ectrocution hazard. The presence of
wat er posed a potentially dangerous situation, but he did not
know what coul d happen with dripping water. He nmade no inquiries
concerning the switch rack wiring insulation factor, the

resi stance rating of the wiring or insulation, or whether the
rating was a water rating for the insulation factor (Tr. 19-25).

On redirect, Inspector Arnoldi confirmed that the presence
of a switch breaker would nake the likelihood of a fire a renote
possibility (Tr. 26). He believed a fire hazard exi sted because
of water dripping in the area, and the fact that the chain |ink
fence was lying on the switch rack conponents. Even though power
was shut off by the circuit breaker, he believed people would be
exposed to a fire wherever and whatever the ventilation pattern
(Tr. 28).

On recross, M. Arnoldi distinguished between a substation
and a disconnect rack, and indicated that the former involves
transformers, while the latter involves switches. The citation
concerns a switch rack and he conceded that he should not have
characterized it in part as a substation in his citation. A
switch rack has a lower fire potential, and while he di scussed
the length of tine the condition cited had existed with the
operator's representative, he could not recall the tine, and his
notes do not reflect any tinme frane. He was told the new raise
woul d be ready in 2 or 3 weeks (Tr. 28-30).

In response to bench questions, M. Arnoldi indicated that
the switch rack was in operation at the tine of the citation. He
conceded the citation was a "type of housekeepi ng" condition that
could lead to and contribute to a dangerous condition. The
rel ocati on work connected with noving the switch rack caused the
deterioration of the area, and he did not believe the area would
have deteriorated were it not for the nove. He had observed the
condition of other simlar electrical equipnent in the mne and
it was in good condition. He knew that the operator was
preparing to nove the switch back, and he could think of no other
st andards whi ch could be applicable to the situation he found
(Tr. 30-32).

Respondent' s Testi nony

Mal col m McKi nnon, former mne superintendent at the Sunshine
Mne, identified Exhibit R 101 as a partial level map of the west
side of the 4400 level. He was famliar with the switch rack
citation, the location of the cited rack, and he was the
superintendent at the tine the citation issued. He was in the
area in question periodically, and he indicated that several days
before the citation, work had been conpleted to enl arge sone
drift pipe lines, and in that process ground had to be renoved
and taken down with a nuck pile.
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The switch rack was | ocated close to the rear wall, at a deadend,
and the area was not a travelway. Pipe construction was taking

pl ace, and the ground condition between the 4400 and 4600 areas
was poor. Two nmen were working on one shift a day working on the
repairs, and a repairman and an electrician would be in the area,
and the area was under repair for 1 or 2 days before the citation
was issued. He examined the rack froma distance of 5 or 6 feet
and observed it fromthe top of the muck pile. He observed no
timbers, fencing, or nmuck falling into and onto the electrica
conponents, nor could he recall seeing anything | eani ng agai nst
the switch rack. He observed no water falling into or onto the
el ectrical components and recalled no fiberglass. The chain |ink
fence was partially buried in the nmuck pile, but he did not

recall that it was in contact with the with the rack (Tr. 41-48).

M. MKi nnon described the ventilation pattern and marked it
on the exhibit. He indicated that snmoke fromany fire would exit
directly to the mne surface rather than through any work pl aces
downstream However, if the electrician or repairmen were in the
area, they would be affected. He perceived no potentially
dangerous situation on the day the citation issued (Tr. 48-50).

On cross-exam nation, M. MKi nnon conceded he was not
present during the inspection. He indicated that ground water
was present some 20 feet fromthe switch rack. He observed the
area within a week or 10 days after the inspection, and the area
had been cl eaned-up, the ground flagged off, and the fencing was
back up (Tr. 50-53).

Ceorge C app, underground el ectrical supervisor, stated that
he was responsible for the switch rack in question, was in the
area quite often, and after the fall of ground took place prior
to the citation, he was there daily. He was supervising the work
inthe area prior to the citation and went there after the
citation issued. He described the area around the sw tch rack
after the fall of the ground, and he indicated that the swtch
racks are capabl e of handling 5,000 volts, and the wiring is
rated at 5,000 volts wet. The disconnect switches are porcelain
and are rated at 5,000 volts wet. There were 2,300 volts on the
rack at the tinme of the citation. The wet ratings are UL
(Underwiters' Laboratories) ratings, and they relate to the
el ectrical conmponents operating under a wet condition. Water was
going down the drift at a distance of sone 15 or 16 feet fromthe
switch rack, and while the area was danp and the hum dity high
he saw no dripping water. The work area for the repairnen was
separated fromthe switch rack by a pile of rocks. He cautioned
his repairnen to be careful of the energized switch rack, and he
bel i eved that experienced nminers could safely renove the nuck
pil e and | oose ground w thout deenergizing the equi pnent. He saw
no | oose ground, tinber, or chain link fencing falling into or
onto the switch rack or electrical conmponents. M ntenance had
not been neglected on the rack or wiring. The probability of the
facility shorting would
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depend on a lot of factors, and while shorting fromwater was not
i npossi bl e, the chances were very, very slight. Wstinghouse
vacuum br eakers had been installed sone 4 nonths prior to the
citation, and they are ultra fast. The only thing that could
catch fire was the insulation of the wiring itself, but he saw
not hi ng flammabl e that could contact the wiring. The area was
danp and wet and he saw no danger of a fire, and did not believe
the repairmen working in the area were exposed to any

unr easonabl e danger (Tr. 54-67).

M. Capp stated that the cables fromthe service raise to
the switch rack were insulated with bore hole steel, that a
person woul d have to reach under the switch rack and touch an
exposed part of a di sconnect door before being exposed to an
el ectrocution hazard. The disconnect switches and rack are
i nsul ated and not exposed to the front (Tr. 67).

On cross-exam nation, M. Capp confirned that he did not
believe it necessary to deenergize the switch rack wires because
experi enced mners were working around them However, he
conceded that carel essness could | ead to a dangerous condition
Whoden | aggi ng was in the nuck pile and an ol d piece of water
pi pe was about a foot fromthe rack. Had M. Arnoldi not
i nspected the area, the conditions would have prevailed for 2
weeks at nost while the new rai se was being constructed (Tr. 70).

In response to bench questions, M. dapp indicated that
even if the fencing were | eaning across the switch rack, there
woul d be no hazard since the UL rating of the cable was such that
it was engineered to operate under wet conditions (Tr. 72).

Sidney R Barker, repairman, testified he had a job
assignment repairing the area at the switch rack in question. He
confirmed that M. Capp advised himto be careful and not to
t ake any unnecessary chances. He also worked in the area after
the citation issued. Wen he began his repair work, he observed
no tinber, water, fencing material, or nuck falling into or onto
the switch rack. He did not believe he was exposed to any
unr easonabl e danger while performng repairs or cleanup (Tr. 77).

Citation No. 346811, My 11, 1978, 30 CFR 57.19-100, states:
"The shaft |anding at the 4500 pocket was not provided with gates
bet ween t he pocket and the shaft opening.”

Citation No. 346812, My 11, 1978, 30 CFR 57.19-100, states:
"The shaft |anding at the 4800 pocket was not provided with gates
bet ween t he pocket and the shaft opening.”

Citation No. 349610, May 11, 1978, 30 CFR 57.19-100, states:
"The shaft |anding at the 5400 | evel pocket was not provided with
safety gates between pocket and shaft opening."
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Citation No. 349611, My 11, 1978, 30 CFR 57.19-100, states:
"The shaft |anding at the 5000 | evel pocket was not provided with
safety gates between pocket and shaft openi ng"

MSHA i nspector Donald L. Myers, testified that he conducted
the inspection and issued the citations concerning the shaft
| andi ngs, and that fellow I nspector Guttronmson acconpani ed him
during the inspection of the skip pockets at the 4500, 4800,
5000, and 5400 levels. He described a "skip pocket” as a cutout
or offset off the side of the shaft that is connected to the
dunpi ng poi nt above where the ore cones into the pocket | oading
chute for transportation up the shaft on the skip. People were
wor ki ng on the day in question |oading ore onto the hoists from
t he pockets. A rope or chain was istalled between the skip
pocket and shaft openings, but it was not being used and had not
been used for some tine. No gates were installed. The depth of
the pockets fromthe rear to the front of the shaft varied from4
to 8 feet back to where the men were working (Tr. 84-87).

I nspector Myers stated that the hazard presented by the
conditions cited was the possibility of a man slipping or falling
in the shaft or sonething com ng down the shaft and hitting him
Wat er and wet muck sonetinmes cone into the pocket and nmay cause a
spill. On the day of the citations, two persons were exposed to
t he hazard, and they rotated their work anmong the four
pocket -1 evel |ocations which were cited. There was nothing to
prevent the men fromfalling on the day in question, and he
bel i eved the operator should have been aware of the conditions
since a chain or rope was installed but not used, and he believed
there was sone reason for their installation. The conditions
were readily observable and he saw no safety line or |anyard and
could not recall whether the enployees had safety belts. After
the inspection, safety |lines were obtained and provided. The
conditions were abated by fabricating and constructing a chain
link gate on a rail or piece of nmetal across the upper portion of
t he shaft opening. The gates were nine nanagenent's idea, he
agreed that they would be satisfactory, and the conditions were
timely abated. He considered the skip pocket to be a shaft
| andi ng because any | andi ng where nmen have to get off and on a
conveyance is a landing. Machinery would be taken on and off the
conveyance at a normal landing, and if repairs are nade in the
ski p pocket, equipnment could be taken there. He believed that a
"skip pocket" is a point in the shaft where the cage can be
lowered with men or materials (Exhs. R2 R 2, R 3, Tr. 88-93).

On cross-exam nation, Inspector Myers characterized a
"level " as a working area where work such as mning or tinber
repair takes place, as distinguished froml oading mick or ore
fromthe skip pocket. He described the areas referred to as
| evels, the "grizzly," and | oadi ng pockets, and marked them on
Exhibit R1 (Tr . 93-96). He also described a "shaft station"
and indicated that it is not the sane
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as a "skip pocket.”" He also indicated it was customary to have
gates at shaft stations and they have been used for at |east 10
years (Tr. 98-99). In his view, a rope or chain does not
constitute a gate, but it is a barrier of some kind (Tr. 101).

He has never researched gate construction, has not issued
citations at other mines for not having gates across the front of
ski p pockets, and he could renenber seeing no other mnes wth
such gates installed (Tr. 101). A chain or rope installed at a
skip pocket would neet the requirenments of the cited safety
standard, but if installed at a shaft |anding station, they would
not. He conceded that he required the installation of gates, but
that a single chain in a skip pocket is not adequate but "it
beats not having anything at all"” (Tr. 103-104).

I nspector Myers stated he did not discuss with the operator
what was necessary to abate the citations. He confirnmed that he
was at the mine on a regular inspection and that sonmeone had
conpl ai ned about flooding in a pocket and the |ack of gates (Tr.
104, 106). He believed that any kind of a barrier would have
been sufficient although he did specify a gate. Had anot her
barrier been in place and in use he would not have cited a
violation. He stated he did not talk to the operator about other
options for abatenent because he cannot tell an operator how to
abate a citation. Since the gate was nm ne nanagenent's design
and he found it adequate, he sinply thought it was "fine" (Tr.
118). The gates in question will not keep material from going
under the gate into the skip pocket because it has no rigid
bottom but it will prevent things fromcom ng down the shaft
into the skip pocket, and it will keep nen from goi ng out through
(Tr. 118).

I nspector Myers indicated that materials such as a wel der
and cutting torch mght be unloaded at the skip pocket for repair
wor k, but he did not know how often this would happen. Basically,
the cagers are unloaded at this location. The activity taking
pl ace at a shaft station include the off-1|oading of materials
such as tinber, explosives, drill bits, and steel pipe, and a
consi derabl e nunber of mners would cone and go from such a shaft
station at any given shift. Considerably nore activity takes
pl ace at a shaft station as opposed to a skip pocket, and there
is a greater risk of materials falling fromsuch a shaft station
than woul d be the case of a skip pocket. Mners are required to
wear safety belts where there is a danger of falling and that
requirenent is enforced at the mine. He would not have issued
the citations if the miners were tied off to protect them against
falling or being pushed into the shaft, and gates are not
requi red at working deck |locations. He has never heard of anyone
referring to a skip pocket as a shaft |anding, and he does not
know whet her miners consider skip pockets to be shaft | andings,
and he knows of no MSHA regul ation that defines a "shaft
l andi ng." Standard 57.19-103 uses the term "l oadi ng pocket," and
he believes it can be contrued to nean "skip pocket," and he
could not explain why
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section 57.10-100 speaks in ternms of "shaft |andings."” Respondent
was in the process of devel oping protective "curtains" to keep
material fromfalling down the shaft, and the one installed at
the 5200 level (Exh. R-3), was devel oped as a result of
conplaints. Since it was reported that the operator "were
dragging their feet" in installing the rest of the curtains, it
was decided that a citation should be issued. After being in the
skip pocket with the | oaders, he decided they needed protection
fromfalling into the shaft and frommaterials falling down the
shaft, and that pronpted himto issue the citations (Tr.
119-130).

I nspect or Myers described the position of the skip | oaders
and cagers while performng their work tasks in the skip pocket,
and the cagers told himthat they sonetinmes went to the edge of
the shaft and stuck their heads out in the shaft and | ooked down,
and he understands that this is part of the cager's normal job
responsibility. He also described the position of the skip and
t he | oadi ng process which takes place. In the nornmal course of
busi ness, a mner would not normally approach the open shaft at
any time other than when the skip is parked right at his feet
(Tr. 130-134).

On redirect, M. Mers indicated that at the time of his
i nspecti on no enpl oyees were exposed to danger and his inspection
took place during the day shift. Hs primary concerns were
enpl oyees falling or being pushed down the shaft or materials
com ng down the shaft and bouncing in on them He would consider
a chain or some type of barrier that a mner could grab onto as
sufficient to abate the conditions cited (Tr. 135). He defined a
"shaft | anding" as any point in the shaft where nen have to get
off and on a skip (Tr. 137).

Respondent' s Testi nony

MSHA i nspector Maurice Guttronmson was called by the
respondent as an adverse witness. He stated that he was aware of
no mning texts that describe gate or curtain assenblies for skip
pockets, but was famliar with mning or engineering publications
that described gates for station |landings or levels. The
i nspection in this case was the first tinme he had ever witten
citations for a |oading pocket not having a gate, and subsequent
to this time he has not issued any others because he has "never
run across any yet that needed it." At the m ne where he is
presently assigned, gates are not needed because the | andings are
"set so far back"” it nmakes no sense to have them They are sone
15 feet fromthe shaft and usually one or two cagers are present
there to load the skip located in the shaft. Since the cagers
are so far back, there is no way anything can cone down the shaft
and strike them He defined "shaft |anding"” as a point in the
shaft where the skip stops and nmen and materials are | oaded on
and off, and he believes that the term"shaft |anding" is the
same as a "shaft station or |anding"” (Tr. 143-144).
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Robert E. Launhardt, safety director, Sunshine M ne,
testified he was famliar with the citations issued in this case, and
it is his understanding that the skip pocket was construed to be a
shaft | anding and therefore the citations were issued because the
gates required by section 57.19-100 were not installed. He does
not believe the citations were properly issued because he has
never believed that a skip or |oading pocket is synonynous with a
shaft landing. It is his understanding that the term "shaft
| andi ng" or "shaft station" applies to an opening to a working
[ evel fromwhich nmen and materials enter and | eave a mne, and
that section 57.19-100 was intended to apply to the shaft station
or shaft landing gates. Had the intent been to cover skip
pockets, the standard would have said so. He stated that in his
experi ence, he has never heard the terns "l oading station" or
"skip pockets" used synonynmously with shaft station or level. He
does not believe that the cited standard applies to | oading
pockets or skip pockets. He can think of no reason why a cager
woul d want to | ean over a shaft and | ook down, and his job
description does not require himto do that since it is an unsafe
practice. A gate or curtain would not protect a mner if he
decided to |l ean over the shaft with his head out. Conpany policy
and safety rules dictate that cagers and shaft repairmen who
regularly work in areas where there is a danger of falling shal
wear safety belts or lines, and this safety rule is enforced.
However, cagers and shaft repairmen as a group are reluctant to
use safety lines when there is a shaft conveyance present because
they do not want to be tied to anything in the event they have to
nmove qui ckly, and the application of such a safety line in a
pocket is questionable (Tr. 170-179).

M. Launhardt stated that he was not involved with the
original design of the gates or curtains that were ultimtely
installed at the pockets in question, although he was aware of
the fact that they were being devel oped, and he was not present
when the citations were issued, nor was he aware of the tinetable
for installing the gates or curtains (Tr. 180).

On cross-exam nation, M. Launhardt testified as to his
interpretation of the terms "shaft stations,” "landings,"

"pockets,"” etc., and as to certain other safety standards dealing
with shaft protection (Tr. 180-183). |In response to further
guestions, he also defined the terns "stage" and "level," and

i ndicated that the | ocation where the gate was originally
installed at the 5200 level is a skip pocket, as are the other
| ocations cited (Tr. 189).

Wayne Baxter, shaft foreman, testified he was involved in
t he process of devel oping gates or curtains or some kind of
barriers for installation at the skip pockets. Attenpts were
made to construct gates which swing out, but that proved
unwor kabl e.  The cagers brought the problemto his attention and
since the 5200 pocket was the worst |ocation for possible falling
material, work to install a gate was started there. Alternative
devices prior to the gate which was
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ultimately installed at this | ocation were rejected because the
cagers did not like themopening in or out. After working with
the cager and a shaft nechanic, he devised the gate which was
installed. He intended to install simlar gates at all the
pockets and had fabricated frames for the 5400 and 5000

| ocations, but since no two pockets were alike, each had to be
measured individually. Gates are now installed at all skip
pockets, and when he began the project no one told himthat such
gates were required. As for any del ays connected with the
construction of the gates, he was not aware of any, and the
citations were abated on the Monday after they were issued. The
abat ement coul d not have taken place that soon had he not been
actively involved in constructing the gates (Tr. 194-201). He
contenpl ated fininshing the construction of all of the gates
within a week or week and a half of the inspection, and no one
conpl ai ned to himabout any delays in this regard (Tr. 202-203).

Fi ndi ngs and Concl usi ons
Citation No. 347006, 30 CFR 57.12-30

Mandat ory safety standard 30 CFR 57.12-30 states as foll ows:
"When a potentially dangerous condition is found it shall be
corrected before equipnent or wiring is energized."

The parties waived the filing of any posthearing proposed
findings and conclusions with regard to the citation in question.
However, they were afforded an opportunity to nmake oral argunents
with regard to their respective positions during the course of
the hearings (Tr. 22-23, 26, 35-41, 77-82).

Respondent's Argunents

Respondent argues that the inspector picked the wong
standard to cite and that the record does not support a finding
that the condition cited constituted a potentially dangerous
condition within the nmeaning of section 57.12-30. Absent any
detail ed evaluation of all of the circunstances which prevailed
at the tine the citation issued, respondent takes the position
that the inspector's judgnment in issuing the citation sinply
cannot be affirmed and that petitioner failed to carry its burden
of proof. Wiile alluding to other standards which respondent
bel i eves coul d have been cited, counsel could not specifically
state which ones he believed were nore applicable except for a
reference to section 57.12-23. Further, respondent argues that
the inspection was superficial in that the inspector failed to
conpl etely eval uate what was required to result in a truly
dangerous situation. Respondent enphasizes that while the
standard requires that any potentially condition be elimnated
bef ore equi pnent is energized, the inspector allowed the
equi prent to remain energized.
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Petitioner's Argunents

Petitioner argues that the dangerous condition need not
predate the energizing of the equipnment wires, and that the
standard shoul d be broadly construed to either require the
deenergi zi ng of the equi pnent or to correct the potentially
dangerous conditions. Petitioner relies on the inspector's
testinmony that the conditions cited were potentially dangerous,
and notw thstanding the fact the the inspector nmade only a
cursory exam nation of the conditions, petitioner believes there
was a potential for danger and asserts that that fact is
controlling. The potential danger was that a fire could have
occurred, and petitioner asserts that the standard cited by the
i nspector was in fact the applicable standard which pertained to
the conditions found.

The parties are in agreenent that the fact that the
i nspector saw fit to describe the electrical equipnment in
guestion as a switch rack and substation is not fatally
defective. The parties are in agreenent, and the testinony
presented establishes that what is involved here is a switch rack
and not an electrical substation. The question of substation is
rel evant only insofar as the elenment of gravity is concerned
since the potential for fire or electrocution hazard is
significantly higher at a substation, as opposed to a switch rack
(Tr. 79-80, 82).

After careful review of the argunents presented by the
parties, and based upon the preponderance of the evidence
adduced, including close scrutiny of the testinony, | concl ude
and find that the petitioner has the better part of the argunent
and has established a violation by a preponderance of the
evidence. | conclude that the cited standard is broad enough to
apply to the situation presented on the day of the cited
conditions. The deteriorated conditions at the area where the
switch rack was | ocated were obviously caused by respondent's
decision to nove the rack to a new underground | ocation. Wrk
was being perforned to achieve this nove, and in the course of
that work the ground was disturbed, a chain link fence fell over,
wat er was present, and other debris was adjacent to and resting
agai nst the switch rack. Faced with these conditions, the
i nspector believed that there was a potential hazard of shock and
fire caused by a possible short circuit of the equipnent.

Although it is clear that the inspector failed to nmake any
detail ed evaluation or exam nation of all of the elenments which
he shoul d have | ooked into to determi ne the extent of the hazard,
the fact is that the equi pment was energized and at |east two nen
were working in and around the area in question. While the mne
ventilation systemand circuit breaker protection on the swtch
rack may serve to nmitigate the seriousness of the situation
presented, | cannot conclude that these factors nmay serve as an
absol ute defense to the citation or serve as a basis for a
finding that no potential danger was presented.
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The former m ne superintendent testified that the genera
ground conditions in the area were poor and that water was | ocated
nearby. However, he did not view the conditions cited during the
i nspection. M. Capp, the electrical supervisor responsible for
the switch rack, candidly testified that he cautioned his crew to
be careful of the energized switch rack, and he was careful to
poi nt out during his testinony that experienced mners could
safely renove | oose rock and nuck wi thout deenergizing the
equi prent, al t hough t he equi prent was not deenergi zed due to the
fact that an experienced crew was working on it. M. Cdapp
conceded that carel essness could lead to danger, and it is
obvious to me that he is a safety-consci ous supervisor who is
concerned for the safety of his men. Coupled with his warnings
to his crewto be careful, | believe it is reasonable to conclude
that M. C app was cogni zant and aware of the fact that there was
a potential danger present, notw thstanding his assertion that
the men were not exposed to any "unreasonabl e" danger. In
addition, M. O app conceded that the probability of a short
circuit is dependent on many factors, and he stated that while
t he chances of a short occurring due to the presence of water
were slight, it was not inpossible and that the wiring insulation
could catch fire. He also indicated that if the citation had not
i ssued, the conditions found by the inspector would have
prevail ed for approxi mately another 2 weeks while the switch rack
was being noved. In these circunstances, | conclude and find
that the conditions at the switch rack area cited by the
i nspector constituted a potential danger within the neani ng of
the cited safety standard, and the citation is AFFI RVED

Negl i gence

The evidence and testinony presented reflects that nine
managenment personnel were in the area on a daily basis and
concl ude that they should have been aware of the potential danger
presented and taken corrective action prior to the inspection
In this regard, | find that the respondent failed to exercise
reasonabl e care to prevent the conditions cited and that this
constitutes ordinary negligence.

Gavity

Al t hough | have concl uded that the conditions cited
presented a potential danger, the seriousness of the situation is
mtigated somewhat by the fact that the switch rack was equi pped
with circuit breaker protection and was operating below its UL
wet voltage rating at the time of the citation

Good Faith Conpliance
I find that the evidence adduced supports a finding that the

respondent exercised good faith in ultimtely abating the
condi tions cited.
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Si ze of Business and Effect of Cvil Penalty Assessnent on
Respondent's Ability to Remain in Business

The parties stipulated that respondent is a |large mne
operator and that a civil penalty assessnent will not inpair its
ability to remain in business.

H story of Prior Violations

Respondent's history of 14 paid prior assessed violations,
does not, in nmy view, constitute a significant history of prior
violations, and for a |large operator | cannot conclude that it
warrants any additional increase in the penalty assessed by ne in
this matter.

Ctation Nos. 346811, 356812, 349610, and 349611 all concern
al l eged viol ations of the provisions of 30 CFR 57.19-100, in that
respondent failed to install protective gates at four shaft
| andi ng pocket | ocations between the pockets in question and the
shaft openings. Section 57.19-100 states as follows: "Shaft
| andi ngs shall be equi pped with substantial safety gates so
constructed that materials will not go through or under them
gates shall be closed except when | oading or unl oadi ng shaft
conveyances. "

The parties waived the filing of witten proposed findings
and concl usions, but were given an opportunity to present
argunents on the record during the hearing in support of their
respective positions (Tr. 207-211).

Petitioner's Argunents

Petitioner's counsel agreed that the | anguage of the cited
standard does not address itself to the protection of mners who
may fall into the shaft. Counsel asserted that "the problem
wasn't spillage into the shaft,” but rather "the probl em was
materials comng in, not materials going out,” and quite
candi dly, counsel asserted that petitioner is seeking to apply
the cited standard broadly to the facts presented in this case
(Tr. 189-191).

Petitioner asserts that the threshold question is whether
t he | oadi ng pockets in question are equivalent or equal to shaft
| andi ngs as described in section 57.19-100. |If they are not,
petitioner concedes that the citations were incorrectly issued.
In support of its case, petitioner relies on the testinony
presented concerning the hazards of materials falling in and out
of the pockets and the hazards of nmen falling into the shafts.
Petitioner suggests that the recognition of such dangers supports
a broad interpretation of the standard to include the pockets in
qguestion, particularly in light of the general introductory
statenment found in section 57.19 which petitioner asserts
i ndicates that the intent of the standards is to include the
protection of men who are performng work. As for the use of
safety belts or lines in lieu of protective gates, petitioner
points out that belts and |ines were not being used, and that the



standard requiring the use of such belts and |lines sinply does
not apply to the facts presented (Tr. 207-208).
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Respondent's Argunents

Respondent interprets the intent of the standard to protect
against materials conmng fromthe shaft |anding going into the
shaft and that the gate was intended to protect against that
event. Further, counsel asserted that there sinply is no
applicable standard that relates to curtains, gates, or anything
else in terms of skip pockets or |oading pockets, and he
enphatically believed that respondent was in the process of
devel oping and installing protective curtains at all skip pocket
| ocations and that its notivation in doing this was in the
i nterest of safety and not because any particul ar safety standard
required it. Counsel does not believe that respondent should be
penalized for its efforts in this regard by being subjected to
civil penalty citations and assessments. Further, counsel does
not believe that respondent could have been alternatively cited
with section 57.19-103, because that standard deals with spillage
out of the pocket and into the shaft, and the facts presented
sinmply do not fit that situation (Tr. 192-193).

Respondent agrees that the critical question rests on
whet her | oadi ng pockets are properly defined as shaft |andings.
Respondent asserts that the testinony presented denonstrates that
in terms of nornmal usage in the mning industry and a reasonabl e
interpretation of the usage of the |anguage of the standard anong
know edgeabl e people, that when the terns "shaft" and "I andi ng"
are used, it is intended to nean shaft stations or levels and not
| oadi ng stations or |oading pockets. Respondent avers that the
cited standard sinply does not apply to the locations cited and
that respondent was in the process of devising and installing a
protective device that MSHA was later willing to accept as
"gates," and that the abatenents accepted by MSHA as "gates" are
in fact not "gates" within the neaning of the standard in issue.
As for the use of safety belts and |ines, respondent takes the
position that there is no evidence that those requirenments have
not been enforced by the respondent, notw thstanding the fact
that mners are reluctant to use them because they believe they
are hazardous when used in conjunction with a noving shaft skip.
As for the application of the standard in question to nmen and
materials, respondent asserts that while the standard speaks in
terns of preventing materials fromcom ng down the shaft
respondent recognizes that the standard is intended to protect
men frombeing injured and that is the predom nant concern of
respondent as well as MSHA. Further, respondent reiterates its
argunent that in the interest of safety and concern for the
mners, it voluntarily began to take corrective action to devise
and install a protective device beyond that required by any
appl i cabl e mandatory safety standard and that it should not be
penal i zed or assessed civil penalties sinply because it has
denonstrated that such devices could be designed and installed
but had not done it in time (Tr. 209-120).
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The evidence adduced in this proceeding reflects that while
ropes or chains were installed at the pocket |ocations in question
they were not in use, and although the inspector indicated that
whil e he woul d accept the use of any such barriers at these
| ocations in question to prevent men fromfalling or being pushed
into the open shaft, since ropes or chains were not being used,
he considered that the | ocati ons were unprotected. Further
al t hough the inspector denied that he insisted on gates, and
i ndicated that the gates were "vol unteered" by the respondent
since respondent had installed such a device at another sinmlar
pocket |ocation and he sinply accepted this device as adequate
for conpliance, the fact is that his citations specifically state
that gates were not provided, and | am convi nced and concl ude
that by citing section 57.19-100, which specifically requires a
protective gate, he firmy believed that the standard cited
required the installation of gates at the pocket |ocations in
question. His belief in this regard was dictated by his judgnent
that the hazards presented by not having such gates installed
i nvol ved the possibility of sonmeone falling into the open shaft
or being struck by materials which could inadvertently fall down
t he open shaft and striking a person who nmay be | eani ng out over
the shaft or material falling down the shaft and sonmehow falling
into the open pocket and striking soneone who may be wor ki ng
i nside the pocket. The parties stipulated that the protective
gate which was installed on the 5200 |l evel was installed at that
| ocation at least 2 days prior to the time the citations in
qguestion issued (Tr. 202), and the evidence indicates that the
gates which were ultimately installed to abate the citations were
nodel ed after the one installed at the 5200 | evel.

| take note of the fact that the parties, including the
i nspector who issued the citations, seemto be in agreenent that
the cited standard is not a nodel of clarity and that it |ends
itself to different interpretations. Taken at face value, the
literal |anguage of the standard requires that
substantially-constructed gates be installed at shaft |andings in
order to prevent materials fromgoing through or under them It
al so requires that such gates be cl osed except when | oading or
unl oadi ng shaft conveyances. Qite frankly, | have no problem
wi th the | anguage of the standard per se. |f MSHA can establish
that the four locations which did not have gates installed are in
fact shaft |andings, then it should prevail. If they cannot,
then the citations should be vacated. The problem as | see it,
i s conpounded by the fact that a well intentioned inspector did
not cite a mandatory standard which specifically and directly
fits the facts presented here; that is, there is no standard that
specifically refers to skip of |oading pockets, nmen falling into
the shaft, or materials falling into a shaft. Petitioner would
have ne read and apply the standard as if it included skip or
| oadi ng pockets, even though those terns ar not used. |n support
of this argunent, petitioner relies on the general |anguage of
section 57.19, and the fact that nen and nmaterials are | oaded on
and off at | oadi ng pockets.
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Section 57.19 states as follows: "The hoisting standards in this
section apply to those hoists and appurtenances used for hoisting
men. However, where nmen may be endangered by hoists and
appurtenances used solely for handling ore, rock, and material s,

t he appropriate standards should be applied.”

| see nothing in the | anguage of section 57.19 that would
support the petitioner's position that a skip or |oading pocket
is the same as a shaft landing. That section sinply states that
when nen are endangered by hoi sts and appurtenances used solely
for handling ore, rock, and materials, the appropriate standards

shoul d be applied. |If nmen are | oaded on and off the skip at the
shaft locations in question then it seens to ne that section
57.19 woul d be inapplicable. In any event, | see nothing in the

| anguage of section 57.19 to support petitioner's position
Further, as for my transformng the term"shaft |andings" as it
appears in section 57.19-100 to read "l oadi ng pocket,"” | can only
note that | take the standards as | find them Interpreting a
standard broadly to achi eve the Congressional intent to insure
safety in the mines is one thing, but rewiting safety standards
is sonething else. Here, the ternms "shaft |andings" and "Il oadi ng
pocket s" must have sonme di stinct and separate neani ng since the
drafters of the standards use these and simlar terns in

di fferent standards. For exanple, section 57.19-101 refers to
"shaft collar or landing," 57.19-103 refers to "l oadi ng pockets,"
57.19-105 refers to "shaft conpartments,” 57.19-106 nakes
reference to "shaft sets,” and recently enacted mandatory
standard 57.19-104 refers to "shaft stations.” 44 Fed. Reg.
48534 (August 17, 1979). Since those ternms are not further
defined in Part 57, the interpretation and application of those
terns in an enforcenent setting are left to the inmagination and

i ngenuity of the inspectors issuing citations, the attorneys
representing the parties, and I mght add, the judge who
ultimately nmust deci de the question

The petitioner has the burden of proof. In summary, its
position is that section 57.19-100 requires the installation of
protective gates at shaft landings in order to preclude materials
fromcomng into the | oading pocket. Since the definition of
"shaft [anding"” rests in part on the fact that nmen and materials
are | oaded on and off at such | andi ngs, and since nen and
materials are al so | oaded on and off at |oading or skip pocket
| ocations, petitioner reasons that the two terns are synonynous
and that for purposes of the application of section 57.19-100,
shaft | andi ngs and skip or |oading pocket "Iandings" are the
same. |In support of its position, petitioner relies on the
testimony of the inspector, dictionary definitions, and a broad
readi ng of section 57.19-100.

Wth regard to the inspector's testinmony, it seens clear
fromthe record that it is sonewhat contradictory and equi voca
on the question of interpretation and application of section
57.19- 100.
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This stens fromthe fact that the inspector was trying to do the
best he coul d under the circunstances by citing a standard which
obvi ously does not specifically and directly fit the factua
situation presented in this case. For exanple, the inspector
stated that he considers a skip pocket to be a shaft |anding
because "I feel that any |anding where nen have to get off and on
that conveyance is a landing." Wen asked whether machinery is
taken on and on and off the conveyance, he answered, "on the
normal | anding they do." Wen asked about a "skip pocket", he
answered, "if repair is done on the pocket or in the area of the
shaft--is in the area of the pocket, | inagine equipnment is."
And, when asked how nmen woul d get to the pocket, he answered,
"they ride the skip down." Thus, the inspector seens to

di stingui sh between a "normal" |anding and a skip pocket (Tr.
91-92).

A second exanpl e of a sonmewhat confused interpretation of
t he | anguage of the standard lies in the fact that one of the
hazards and dangers relied on by the inspector in citing section
57.19-100, was the possibility of a mner falling into or being
pushed into the shaft. However, the standard does not address
itself to the protection of nen falling into the shaft. It
requi res substantially constructed gates to prevent materials
from goi ng through or under the gates. The |anguage "through or
under" generated sone debate during the hearing as to whether it
meant fromthe shaft side into the pocket or fromthe pocket into
the shaft, and is again indicative of the somewhat | oose |anguage
of the standard.

A third exanple of confusion lies in the fact that the term
"gate" is not defined. Pictorial Exhibits R 2 and R 3 depict
some chain-link fencing fixed to a pipe or bar by rings to
facilitate the |lateral opening and cl osing of the device, and
assume that the term"curtain" stens fromthe fact that the
device is simlar to an ordi nary household curtain, and the
device depicted in the exhibits is the one previously installed
at the 5200 | evel and which served as the prototype for the ones
installed at the cited skip pocket locations to abate the
citations.

Final |y, another exanple of the somewhat confused
interpretation of section 57.19-100 lies in the fact that the
i nspector would not have issued the citations if barriers such as
ropes or chains, or devices such as safety belts or |ines would
have been installed and used at the cited | ocations. However, if
t he purpose of issuing the citations was to protect against
materials com ng out of the skip pockets and falling into the
shaft, | fail to understand how such personal protective devices
woul d prevent this from happening. It seens to ne that section
57.19-103, which states in part that "loadi ng pockets shall be
constructed so as to mninze spillage into the shaft,” would be
an appropriate standard to cover that situation. As for the use
of life lines or safety belts, section 57.15-5, which requires
the use of belts and lines where there is a danger of falling,
woul d be an appropriate standard to prevent a man fromfalling
into the shaft, notw thstanding the fact that the nmen are not



particul arly enchanted with such devi ces.
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The inspector asserted that the reference to "gates” in his
citations and abatenents was only intended to reflect what the
respondent had already installed at the 5200 pocket |ocation, and
that since he approved of that gate, and since respondent was
willing to go ahead and install simlar ones at the other
| ocations, he accepted the installation of the gates as
sufficient to neet the requirenments of the standard. However, |
take note of the fact that the initial inspection of the skip
pocket | ocations which did not have gates installed was pronpted
by conplaints made to MSHA. As a result of those conplaints, an
MSHA official fromArlington, Virginia, by the nane of Pitts nmade
the following notation on a piece of paper and gave it to the
i nspector: "57.19-100 (m Need safety gates between pockets and
shaft at 4800, 4500, 5000, 5400 the same as is on 5200 pocket,"
(Tr. 110; Exh. ALJ-1).

Al t hough the inspector denied he was influenced in any way
by the note given himand indicated that he nade an i ndependent
eval uation of the conditions at each of the locations cited, it
seens clear to me that the inspection was clearly the result of
the conplaint and that M. Pitts' note did influence the
i nspector. The note is dated 2 days before the inspection, and
simply cannot believe that an inspector is not influenced when an
MSHA of ficial from headquarters brings sonething to his
attention. Here, since the note makes specific reference to
section 57.19-100, and cites the identical four pocket |ocations
cited by the inspector in his citations as being in need of
gates, it seenms obvious that the inspector was influenced by the
note and the conpl aint when he issued the citations.

Duri ng the hearing, respondent made nuch of the fact that
the i nspection had been pronpted by a witten conpl ai nt which had
not been furnished to the operator. Counsel argued that the
statute requires that copies of witten conplaints be furnished
to an operator (Tr. 105-116). After considering the testinony
presented, | am persuaded that a witten conplaint was not in
fact filed with MSHA and that the operator's rights have not been
violated in this regard. As for the conplaint, the note, and the
i nfl uence they nay have had on the inspector, | cannot concl ude
that this renders the citations invalid. The fact of violation
nmust be determ ned on the basis of the evidence adduced to
support the conditions cited and not on what pronpted the
i nspector to conduct the inspection in the first place. The
i nspector was sinply doing his job by followi ng up on certain
al l egations of a purported unsafe condition in the mne
However, the prior notation given to the inspector is relevant to
the extent that it indicates to me that he at least relied on it
to some extent in citing section 57.19-100.

In the final analysis, it seens clear to nme that this case
is a classic exanple of a safety standard being applied by NMSHA
to a factual situation which sinply does not fit. Although the
parties seem
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to be in agreenent that some protection is needed to prevent
mners frombeing injured, they are in total disagreenent as to
whet her the cited standard applies, and in support of their
respective after-the-fact argunments, have relied primarily on
argunents concerning distinctions between the neani ng of the
terns "shaft |anding" and "l oading" or "skip pockets.” In this
regard, | deemit appropriate at this point to include certain
pertinent dictionary definitions of several terns used in this
proceedi ng as they appear in the Dictionary of Mning, Mneral
and Rel ated Terns, published by the U S. Departnment of the
Interior, 1968 Edition, and they are as foll ows:

Shaft. An excavation of limted area conpared wth
its depth, made for finding or mning ore or coal, raising
water, ore, rock, or coal, hoisting and | owering nen
and material, or ventilating underground workings. The
termis often specifically applied to approxi mately
vertical shafts, as distinguished froman incline or
i nclined shaft.

Landing. a. Level stage in a shaft, at which cages
are | oaded and di scharged. Pryor, 3. b. The top or
bottom of a slope, shaft, or inclined plane. Fay. c.
The mouth of a shaft where the cages are | oaded; any
point in the shaft at which the cage can be | oaded with
men or materials. Nelson. d. The brow or |evel
section at the top of an inclined haul age pl ane where
the | oaded tubs are exchanged for enpty tubs or vice
versa. Nelson

Shaft pocket. a. Oe storage, excavated at depth,
whi ch receives tramed ore pendi ng renoval by skip.
Pryor, 3. Db. Loading pockets of one or nore
compartnents for different classes of ore and for waste
built at the shaft stations. They are cut into the
walls on one or both sides of a vertical shaft or in
the hanging wall of an inclined shaft. Lews, p. 257.
c. See neasuring chute. Nelson

Shaft set. a. Supporting frane of tinber,
masonry, or steel which supports sides of shaft
and the gear. Conposed of two wallplates, two end plates, and
di viders which formshaft into conpartnents. Pryor, 3.
b. A systemof mne tinbering simlar to square sets.
The shaft sets are placed fromthe surface downward,
each new set supported fromthe set above until it is
bl ocked in place. New wallplates are suspended from
t hose of the set above by hangi ng bolts. Bl ocking,
wedgi ng, and | aggi ng conplete the work of tinbering.
At stations the shaft posts are made nuch | onger than
usual to give anple head roomfor unloading tinber and
other supplies. Lewis, pp. 45-47.
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Shaft station. a. An enlargenent of a |level near a
shaft fromwhich ore, coal, or rock may be hoi sted and
supplies unl oaded. Fay. b. Enlarged space made to
acconmodat e punp crusher, ore pockets, shunting, truck
tripples, etc. Pryor, 3.

Skip. A guided steel hoppit usually rectangul ar
with a capacity from4 to 10 tons and used in vertical or
inclined shafts for hoisting coal or mneral. It can
al so be adapted for man riding. The skip is nounted
within a carrying franmework, having an aperture at the
upper end to permt |oading and a hinged or sliding
door at the lower end to permt discharge of the | oad.
The cars at the pit bottomdeliver their |oad either
direct into two neasuring chutes |ocated at the side of
the shaft or into a storage bunker from which the
material is fed to the neasuring chutes.

Skip loader 1. In nmetal mning, one who | oads
ore into skip (large can-shaped container) fromskip
pockets (underground storage bins) at different shaft
stations in mne, operating a nechanical device to open
and cl ose the gates of the |oading chutes. Also called
ski pman; skipper. [Enphasis added. ]

Skip loader Il1. In netal mning, one who dunps ore
frommne cars directly into skip in mnes not equi pped
wi th skip pockets.

A review of the dictionary ternms set forth above reflects
that the ternms "skip | oading station” and "shaft |andi ngs" have
separate and distinct neanings. As indicated by the definition
of the term"skip |oader," a skip |loading station or pocket is a
| ocation where mnerals are stored or |oaded into a skip for
transportation to the surface. |In addition, the different
mandat ory standards previously di scussed where those and simlar
terns are used, supports a conclusion that those terns have
di fferent and distinct nmeanings. Logic distates that if the
intent was not to give themdifferent meanings, the standards
woul d not have referred to them In addition, the testinony
reflecting the activities which normally take place during the
m ning cycle, including the |oading of ore at skip stations,
persuades ne that the terns have different neanings in the rea
worl d of mning underground. Wile it may be true that materials
and nen may be | oaded on and off a skip fromtinme to tinme at a

| oadi ng or skip pocket, | cannot conclude that this fact, per se,
transfornms a skip or |oading pocket into a shaft |anding for
pur poses of the application of section 57.19-100. | construe the

standard to apply to shaft |andings, and | conclude that it
requires the installation of gates, w thout exception, so as to
preclude materials fromfalling fromthe skip or |oadi ng pocket
into the shaft. However, | am not persuaded by the fact that
sinmply taking nen and materials on and off any m ne
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shaft | andi ng necessarily means that gates have to be installed
at those locations. It seens to ne that if MSHA desires to
protect mners fromfalling into a shaft at any such mne

| ocations, it should vigorously enforce the existing safety belt
and line standard. |If MSHA desires to protect men fromthe
hazard of materials falling into a shaft froma |oading or skip
pocket |anding location in a mne, it should vigorously enforce
the standard requiring the installation of protective devices at
those locations. And, if MSHA desires to prevent both nen and
materials at skip and | oading stations or pockets fromfalling
into mne shafts, it should pronulgate a clear and concise safety
standard covering precisely that situation. The practice of
rewiting safety standards through the adjudicatory and hearing
process in a civil penalty setting is sinply not an appropriate
or desirable way to promul gate such standards, particularly when
both the operator and the enforcing agency seemngly are in
agreement that such a standard is in order

In addition to the aforesaid enforcenment problens dealing
with a standard which does not precisely fit the factual
situation presented, | believe it is basically unfair to penalize
a mne operator by inposing civil penalty assessnents in a
situation where the mne operator recognizes the safety problens
presented and is making an effort at conpliance. 1In this case,
am convi nced fromthe evidence presented, that the respondent did
not reasonably believe that any mandatory standard required the
installation of protective gates at |oading stations, installed a
prot otype of such a device at one such location, and was in the
process of devising and installing simlar devices at other such
| ocations. The citations were issued because a conpl ai nt had
been filed, and the inspector issued the citations because he
bel i eved the operator was "dragging his feet" and he candidly
admtted this was the case. In nmy view, the intent of civil
penalties is to deter future violations. Here the citations were
used to nudge the operator into conplying with a standard whose
application was questionable in the first instance. It seens to
me that sonething short of subjecting an operator to nonetary
civil penalties up to $10,000 and possible mne closure if he
does not ultimately cone into "conpliance" woul d have achi eved
t he i ntended purpose of insuring a safe working environnent for
the m ner working at the skip |oading areas cited. Further, |
firmy believe that the pronul gati on of a precise and cl ear
safety standard to prevent the types of hazards alluded to in
this proceedi ng woul d advance the interests of safety sinply
because the operator would be put on notice as to what was
expected of himin terns of conpliance and MSHA i nspectors woul d
not be put in the tenuous position of not know ng which mandatory
standard to cite in a given situation, and they would not be
placed in the position of attenpting to justify their judgnment
calls after the citations are issued through a | aborious and
somewhat senantical exercise and application of sone other safety
standard, which may, in his view, be "close" but not quite on
point. In the circunstances
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and facts presented here, and after careful consideration of al
of the facts and circunstances surroundi ng the issuance of the
citations in question, | conclude and find that they should be
vacated and that the civil penalty proposals seeking assessnents
for the alleged violations should be dismssed. M findings and
concl usi ons are based chiefly on the fact that the cited standard
applies to a shaft |anding and MSHA has not convinced ne by any
credi bl e evidence that the skip or |oadi ng pockets in question
are in fact shaft |andings, or that the standard cited requires
the installation of protective gates at skip or |oadi ng pockets.
The citations are VACATED

CORDER

In view of the foregoing findings and conclusions, IT IS
ORDERED that the followi ng citations be vacated and the proposals
for assessnment of civil penalties for those citations be
DI SM SSED.

Citation No. Dat e 30 CFR Section
346811 5/11/ 78 57.19-100
346812 5/11/ 78 57.19-100
349610 5/11/ 78 57.19-100
349611 5/11/ 78 57.19-100

In view of the foregoing findings and concl usions affirm ng
Citation No. 347006, and taking into account the six statutory
criteria in section 110(i) of the Act, a civil penalty in the
amount of $350 is assessed for this citation and respondent IS
ORDERED to pay that amount within thirty (30) days of the date of
t hi s deci sion.

Ceorge A. Koutras
Admi ni strative Law Judge



