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Federal M ne Safety and Health Review Commi ssion (FMS. HRC)
O fice of Adm nistrative Law Judges

CONSCLI DATI ON COAL COVPANY, Contest of Order
APPLI CANT
V. Docket No. WEVA 79-171-R
SECRETARY OF LABOR, Order No. 0811292
M NE SAFETY AND HEALTH May 15, 1979
ADM NI STRATI ON ( MSHA) ,
RESPONDENT McEl roy M ne
AND

UNI TED M NE WORKERS OF AMERI CA,
(UMW) ,
REPRESENTATI VE OF M NERS

DECI SI ON

Appear ances: M chel Nardi, Esqg., Pittsburgh, Pennsylvania, for
Appl i cant
James H. Swain, Esq., Ofice of the Solicitor,
U S. Department of Labor, Phil adel phia, Pennsylvania
for Respondent
Ri chard L. Trunka, Esq., Washington, D.C. for
Representative of the Mners, the United M ne Wrkers
of Anmerica

Bef or e: Chief Admi nistrative Law Judge Broderick
STATEMENT OF THE CASE

The above case arose upon the filing of an application for
review (called a contest of order under the newy adopted rul es
of procedure 29 CFR 2700.20) of an order issued under section
104(b) of the Federal Mne Safety and Health Act of 1977, 30
U S. C. 0814(b) on My 15, 1979.

Pursuant to notice, the case was heard on the nerits in
VWeel i ng, West Virginia, on Septenmber 5, 1979. Kenneth R
WIllianms, a Federal mine inspector testified for Respondent;
WIlliam M Md uskey and Robert J. Huggins testified for
Applicant; Daniel Lee Rine testified for the representative of
the mners. At the close of the hearing, the parties waived the
filing of witten proposed findings and concl usi ons, and the
matter was submitted for decision.
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| SSUES

1. On May 8, 1979, did a violation of 30 CFR 75. 1403 exi st
in the subject mne as described in Ctation No. 08112907

2. If the answer to the first issue is in the affirmative,
was the condition abated before order of withdrawal No. 0811292
was i ssued on May 15, 19797

3. If the answers to the first two issues are in the
affirmative, should the period of time for abatenent have been
further extended?

STATUTORY PROVI SI ON
Section 104 of the Act provides in part as foll ows:

(a) If, upon inspection or investigation, the
Secretary * * * believes than an operator * * * has
violated this Act, or any nandatory health or safety
standard, rule, order, or regulation * * * he shal
* * * jssue a citation * * * the citation shall fix a
reasonable tinme for the abatement of the violation. * * *

(b) If, upon any followup inspection * * * an
aut hori zed representative of the Secretary finds (1)
that a violation described in a citation * * * has
not been totally abated within the period of tinme as
originally fixed therein or as subsequently extended,
and (2) that the period of tinme for the abatenent
shoul d not be further extended, he shall * * *
promptly issue an order requiring the operator * * *
to imedi ately cause all persons * * * to be
wi thdrawn from and to be prohibited fromentering,
such area. * * *

REGULATORY PROVI SI ON

30 CFR 75. 1403 provides: "Qher safeguards, adequate, in
t he judgnent of an authorized representative of the Secretary, to
m ni mze hazards with respect to transportation of nmen and
materials shall be provided."

FI NDI NGS OF FACT

1. On May 8 and 15, 1979, and on all other dates pertinent
to this proceedi ng, Applicant was the operator of a coal mine in
Marshal | County, West Virginia, known as the McEl roy M ne.
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2. On March 15, 1973, Charles B. Sturn, a Federal coal mne
i nspector issued a notice to provide safeguards under 30 CFR
75.1403 to the operator of the subject mne. The notice was
i ssued because the mmi n haul age track was not being maintained in
a safe workmanli ke manner. It directed that "all haul age tracks
shall be maintained in a safe workmanli ke manner."

3. On May 8, 1979, the supply track fromthe junction of 4
left off 2 North to the working section in the subject m ne had
nuner ous ki nks, high and |l ow joints and grease on two curves to
conpensate for an inproperly maintai ned gage between the rails.

4. The track described in Finding No. 3 was a haul age
track. It was not being nmaintained so as to mininze hazards and
not being maintained in a safe workmanli ke manner

DI SCUSSI ON

W1 Iliam MO uskey, Applicant's safety supervisor at the
subject mne, testified that the track in question "was as good
or better as any supply track in the McElroy Mne." He inplied
that supply tracks because they were primarily constructed of 40
pound iron (mainline tracks were made with 60 or 80 pound iron)
al ways had ki nks and | oose joints. However, he also admitted
that he had reports (after the citation was issued) that
derail ments had occurred. It is clear and I find that the supply
track in question was not being safely maintained on May 8, 1979.

5. On May 8, 1979, Federal mne inspector Kenneth WIIians
i ssued Gitation No. 0811290 alleging a violation of 30 CFR
75.1403 because of the condition described in Finding No. 3. He
fixed the time for abatenent at 9 a.m My 15, 1979.

6. After the citation was issued, two crews were assigned
to abate the condition. A crew under the supervision of
assistant mine foreman Ivan R Bl ake worked on the abatenment as
follows: On May 9, 1979, three nen worked an entire shift; on
May 10, three nmen worked one shift; on May 11, four nen worked
one shift; and on May 14, three nmen worked one shift. Under
mai nt enance foreman Chester Nadol ski, three nen worked on May 9;
five on May 10; two on May 11. On May 12, a Saturday, six people
wor ked an entire shift, four of themworking 2 hours overtine.
On May 14, two nmen worked all shift and on May 15, two nmen wor ked
all shift. The work of these two crews consisted in |leveling and
bl ocki ng track, replacing broken rails, bent ties, angle bars and
m ssing bolts.

7. \Wen Inspector WIllians arrived at the section on My
15, 1979, foreman Nadol ski's crew was working on the curve where
t he gage had been cited as too narrow.
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8. Wen Inspector WIllians arrived at the section the narrow
gage on the curve had not been corrected. The other conditions
described in the citation had been corrected.

DI SCUSSI ON

Al t hough I nspector WIllians indicated that other areas of
the track needed nore work, his testinony was sonewhat vague and
unconvi ncing. The only work done after the issuance of the order
ot her than wi dening the gage at the curve was the repl acenent of
an angle bar and a bolt on a joint.

CONCLUSI ONS OF LAW

1. The condition described in Finding of Fact No. 3 taken
in conjunction with the notice to provide safeguards referred to
in Finding No. 2 constituted a violation of 30 CFR 75. 1403.

2. The violation referred to in Conclusion No. 1 was not
totally abated within the period of tinme originally fixed in
Citation No. 0811290.

3. In view of the substantial work done to abate the
condition as described in Finding of Fact No. 6 and the fact that
this work was continuing, the period of tine for abatenment should
have been further extended.

4. The order of wthdrawal 0811292 of My 15, 1979, was not
properly issued.

ORDER
Based on the above findings of fact and concl usi ons of |aw

order of wi thdrawal 0811292 is VACATED

James A. Broderick
Chi ef Admi nistrative Law Judge



