CCASE:

SCL (MSHA) V. WELTON GRAVEL & LI MESTONE CO
DDATE:

19791025

TTEXT:



~1693
Federal M ne Safety and Health Review Commi ssion (FMS. HRC)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. CENT 79-13-M
PETI TI ONER A.C. No. 23-00254-05001F
V.
Ava Quarry

VWELTON GRAVEL AND LI MESTONE
COVPANY,
RESPONDENT

DECI SI ON AND ORDER
APPROVI NG
SETTLEMENT OF CIVIL PENALTY PROCEEDI NG

Appear ances: Robert S. Bass, Esq., Ofice of the Solicitor, U S
Department of Labor, for Petitioner
James E. Curry, Esqg., Ava, Mssouri, for Respondent

Bef or e: Admi ni strative Law Judge M chel s

The above-captioned civil penalty proceedi ng was brought
pursuant to section 110(a) of the Federal Mne Safety and Heal th
Act of 1977, 30 U.S.C. [0820(a). The petition for assessnent of
civil penalties was filed by the Mne Safety and Heal th
Admi ni stration on April 3, 1979, and Respondent filed a tinely
answer thereafter. A hearing was held on Septenber 5, 1979, in
Kansas City, Mssouri, at which both parties were represented by
counsel .

At the beginning of the hearing, counsel for Petitioner
nmoved for the court to approve a settlenment for the two
vi ol ati ons which are docketed in this case. (Footnote 1) As grounds for
t he proposed settlenent, counsel stated the follow ng:
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MR BASS: The penalty proposed for 191425(d) was $3, 000. 00.

The parties have reached an agreenment in which Respondent agrees to
pay $1,500.00 for that violation. The proposed penalty for
191425(g) is $5,000.00. The Respondent has agreed, and |'ve
accepted their offer of, to pay $3,000.00. Both of these
vi ol ati ons cane under a general classification of electrica
vi ol ati ons.

The violation in 191425(d) is a violation of 30 C F. R
56.12-8; and that specific standard requires that power
cables, going into netal boxes and ot her encl osures,
have bushings or fittings, some kind of insulation
around the particular conduit; [and] in this case [the
cable] did not have a, | think it's referred to as a
squeeze connector or a bushing around it.

Part of the insulation around the |live cable cane in
contact with the netal box, starter box, on a conveyer
and thereby energized the conveyer, the franework
around t he conveyer.

That particular violation, as | said, we have agreed to
settle for $1,500.00. |It's the opinion of the mne
i nspector, Ernest Scott, that the particular violation
was the result of the ordinary negligence of the
Respondent; and that it was not nearly as directly
related to the fatality in the case as the other
viol ation.

One of the other reasons that we've, that |'ve agreed
to accept less than the full amount for this violation
is that the Ofice of Assessnents, who | personally
consul ted yesterday, had not given any credit at all to
Respondent for good faith in his abatenent of the
viol ation.

It has, it's brought out in the file that--and
bel i eve Your Honor has a copy of the prehearing
response filed by M. Curry * * * it's brought out in
there that imredi ately after the w thdrawal order was
i ssued to Respondent, Respondent caused the plant to be
shut down for a period of approximtely two nonths,
during which tinme Respondent expended around $22, 000. 00
to have the entire plant rewired. M. Scott personally
went back to the plant and vi ewed what had been done;
and he can confirmthat their steps were far and above
that which was required to abate the violation. They
could have very easily have done it for a very smal
outlay of money; but instead they chose to really
reshape the plant up, converted fromtheir diesel power
generator to utility
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power; and they changed the nethod. | think they went froma
t hree-phase Y to [a corner crowned delta system] * * * |
confirmed with him[M. Scott] this norning that the plant is in
excel l ent shape froman electrical standpoint; and M. Scott is
an el ectrician

One of the other factors we consider [in] mtigation is
the prior history. M. Wlton [Respondent's owner] has
not been cited for any violations of the Act prior to
this order. Specifically, he has been inspected on
several occasions, by enpl oyees of what used to be
MESA, under the Departnment of Interior; and never has
an electrical violation been pointed out to him
concerning, that concern the starter box or the
groundi ng requirenents at his plant.

So we believe those factors, together with the fact
that the Ofice of Assessnment didn't properly evaluate
good faith, lend credence to a | esser penalty than was
originally proposed. W both believe, all the parties
believe, that this would effectuate the purposes of the
Act. M. Welton has conme into conpliance with the
mandat ory standards and has denonstrated sone very,
very good faith in his abatenent requirenment, abatenent
procedures; and | believe that the public interest
woul d be served by accepting a $1,500.00 penalty for
this violation.

Wth respect to 191425(g), which is a violation of 30
C.F.R 56.12-25, that standard requires that the, that
el ectrical equipnent, or systens such as the one in
this case, be grounded. Now, M. Welton had a type of
groundi ng systemin effect when the accident occurred.
That [systen] is no | onger approved by MsSHA. It had
been inspected prior, on previous occasi ons by MESA;
and * * * there had never been any indication there
was anything wong with it. It consisted of having a
lead wire com ng off the franework of the generator and
attached to a coal -nmetal pipe driven into the ground.

Now, in this particular case, that systemdidn't prove
to be effective because there, the framework of the
si de conveyer did becone energized and an enpl oyee was
el ectrocuted when he came into contact with it.

It's M. Scott's opinion that this violation was far
nore severe than the other violation. Consequently,
t he higher penalty that was proposed. The parties
agreed that the degree of negligence in this particular
case was greater than ordinary negligence. However,
there are
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mtigating circunstances, as |'ve already outlined. He had been
i nspected before by officials at MESA; and this system had been
appr oved.

It's our opinion that this indicates that it wasn't a
wi | I ful negligence on the part of M. Wlton to do
anyt hing, that the systemis no | onger approved. They
are not disputing that there's a violation; but we
don't believe the degree of negligence goes so far as
to be a willful conduct on his part.

W al so believe that the el ement of good faith was not
properly evaluated, as |'ve previously outlined. The
conpany did spend a great deal of tinme and a great
anmount of noney to get things in shape to protect its
enpl oyees in the future; and we'd al so submt that the
gravity is not -- even though there was a fatality in
this case -- M. Scott would support ne in this, that
* * * jt was alnost like a fluke accident, this wire
that came in contact with the frane, with the box, that
caused the frame to be energized.

VWen he cane out the next day, it wasn't in contact
with it any nore. It was just a fluke accident that
caused -- due to the vibration of the equipnent --
caused it to nmake contact, an arc, that the condition
could have existed for a long period of tinme and no
injury have occurred. As a matter of fact, enployees
have been clinbing all over this piece of equipnent
during the same day that the enpl oyee, who was killed,
suffered his fatal injuries. So it was nerely an
unfortunate fortuitous event that the wire contacted
the nmetal box the particular tinme the enpl oyee started
to step up onto the franmework.

It's our opinion that paynent of the $3,000.00 penalty
isinthe public interest and that with respect to both
of these violations, we would submt that
[ consi deration should be given to the financial
condition of the conpany.] M. Welton is the sole
proprietor. He operates the Ava Quarry and anot her
smal |l quarry, both of which qualify as the small est
operations that the Act recogni zes.

H's profit for the past year was very | ow and paynent
of the full $8,000.00 for these two cases woul d anmount
to about 80 or 90 percent of his profit for the past
year; and due to his financial condition, and the other
factors |I've outlined, we believe that the settlenent
isin the
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(Tr.

public interest and will effectuate the purposes of the Act;
we woul d request that you approve it.

4-10) .

Foll owi ng this, Respondent’'s counsel el aborated on the

conpany's financial condition:

(Tr.

MR CURRY: My I1? | want to commend M. Bass for his
very fair statement of the facts, as | understand them
I would go one step further with respect to sonething
about the conpany.

As M. Bass indicated, the conpany is a sole
proprietorship, owned solely by M. Wlton, who, sone
two years ago, purchased the interest of a deceased
partner. Up until that time, this business had been
operated as a partnership. He went into considerable
debt at that time in order to acconplish the take-over
of a business; and just before the hearing today, in
that connection, | asked himif he could tell me what
his debts were at this tine.

| thought it m ght have sone bearing on this matter;
and he tells me that he nowowes CI.T. in the
nei ghbor hood of $100, 000.00. He owes the Citizen Bank
at Ava approximately -- these are not exact figures --
$40, 000. 00; and, then, Production Credit Association,
he owes the sum of $300, 000. 00.

Now, that last itemis not in connection with this
business. He has a farmand -- which his w fe operates
-- and that last itemwas in connection with the
operation of the farm

This business is a seasonal business in that the chief
custonmer of Welton Gravel is the State of Mssouri,
pur chasi ng aggregate chips and gravel and crushed stone
for the construction of the system of state highways in
M ssouri and down in that area. Those purchases are
made on a bid basis. M. Wlton has to bid agai nst
ot her gravel contractors to secure these jobs.

Now, the reason | nmention that at this tinme, Your
Honor, is the fact that there are no bid lettings in
the offing in Mssouri at this time, for the bal ance of
this year; and possibly for nost of next year.

10-11).

and
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After considering the parties' representations, the
foll owi ng deci sion was delivered fromthe bench approving the
proposed settl enent:

THE COURT: Well, thank you very much, gentlenen, for
the clear and conprehensive recitation of all the
significant elements. | agree that the settlenment
arrived at here is wholly appropriate. As | understand
it, and 1'll just restate it for the record, the
parties have agreed -- and you may affirmafter |
finish -- have agreed that in the case of 191425(d), in
whi ch case an assessnment of $3,000.00 was originally
levied, to settle for the sum of $1,500.00; and in the
case of 191425(g), which was originally assessed at
$5, 000. 00, the parties have agreed to settle for
$3,000.00; and for the reasons stated by the parties on
this record, | accept that settlenment and those suns as
bei ng appropri ate.

(Tr. 12).
Thi s decision is hereby AFFI RVED
ORDER

It is ordered that Respondent pay the agreed-upon penalties
of $4,500 within 60 days of the date of this decision. (Footnote 2)

Franklin P. M chels
Admi ni strative Law Judge

S
Footnote starts here

~Foot not e_one

1 Exhibit "A" of the petition for assessnment of civil
penalties listed six other alleged violations besides the tw
involved in this case. At the hearing, Petitioner advised that
t hese other violations had been settled at the assessnent
conference |level. Thus, the petition had been incorrect in so
listing these (Tr. 3-4).

~Foot not e_t wo

2 This tine period was requested by the parties at the
hearing (Tr. 12-13).



