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Federal M ne Safety and Health Review Commi ssion (FMS. HRC)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEST 79-248-M
PETI TI ONER A/ O No. 02-00840- 05003
V. Oracl e Ridge Project

CRACLE RI DGE M NI NG PARTNERS
RESPONDENT

DECI SI ON

Appear ances: Marshall P. Sal zman, Esq., O fice of the Solicitor,
Department of Labor, for Petitioner NMSHA
St ephen W Pogson, Esqg., Evans, Kitchel & Jenckes, P.C
Phoeni x, Arizona, for Respondent

Before: Judge Merlin

This case is a petition for the assessnent of a civil
penalty filed under section 110 of the Act by the Secretary of
Labor, Petitioner, against Oracle R dge Mning Partners,
Respondent .

This case was duly noticed for hearing and heard as
schedul ed on Cctober 22, 1979.

At the hearing, the parties agreed to the foll ow ng
stipul ations:

One, the operator is the owner and operator of the
subj ect mne; two, the operator and the mne are
subject to the Federal Mne Safety and Health Act of
1977; three, | have jurisdiction of this case; four
the i nspector who issued the subject citation was a
duly authorized representative of the Secretary; five,
a true and correct copy of the subject citation was
properly served upon the operator; six, a copy of the
subject citation is authentic and may be admitted into
evi dence for purposes of establishing its issuance, but
not for truthful ness or rel evancy; seven, the operator
is small in size; eight, the operator’'s previous
history is in the range of |ow to noderate; nine, the
i nposition of any penalty will not affect the
operator's ability to continue in business; ten, the
al l eged violation was abated in good faith (Tr. 4).
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At the hearing, docunmentary exhibits were received and w t nesses
testified on behalf of MSHA and the operator (Tr. 1-58). At the
concl usion of the taking of evidence, the parties waived the
filing of witten briefs, proposed findings of fact, and
conclusions of law. Instead, they agreed to make oral argunent
and have a decision rendered fromthe bench (Tr. 58). A decision
was rendered fromthe bench setting forth findings, conclusions,
and determ nations with respect to the alleged violation (Tr.
62- 65) .

Bench Deci si on
The bench decision is as foll ows:

This case is a petition for the assessnent of a civil
penalty filed under Section 110 of the Act.

The alleged violation is of 30 CFR 57.6-20 (c) which
directs that magazi nes shall be constructed
substantially of nonconbustible material or covered
with fire resistant material. |In addition, 30 CFR 57.2
states that "substantial construction” mneans
construction of such strength, material, and

wor kmanshi p that the object will wthstand al
reasonabl e shock, wear, and usage to which it will be
subj ect ed.

The subject citation recites that an expl osive magazi ne
and a detonator nmagazi ne were not constructed of
substantial material, but were constructed of al um num
sheet i ng.

The operator's first contention raised at the hearing
is that the definition of "substantial construction” in
section 57.2 does not apply to section 57.6-20(c). In
the operator's opinion, it is sufficient under section
57.6-20(c) if the magazi nes have been substantially
constructed of nonconbustible material or covered with
fire resistant material without regard to whether they
can wi thstand reasonabl e shock, wear, or usage. From

t he Bench, during the course of the hearing, | rejected
the operator's position. The definition in 57.2
appears at the outset of part 57 and plainly all the
definitions are intended to apply to the entire part.

The fact that 57.6-20(c) speaks in terns of
"constructed substantially" instead of "substantially
constructed" makes no difference. To adopt such an
approach woul d make form naster over substance. Even
nore inmportantly, under such an approach, a nagazi ne
woul d be acceptable if it were wholly flinmsy so |long as
its inadequate materials were made of nonconbusti bl e
materials or covered with fire resistant materials. |
cannot read the regulations in a way that woul d nmake

t hem nmeani ngl ess and nonsensical. Accordingly, |
concl ude section 57.6-20(c) nust be applied together



with the definition in section 57.2.
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According to both the inspector and one of the operator's
Wi t nesses, the two magazi nes were constructed of al um num
sheeting 1/16th of an inch thick. The detonator magazi ne al so
was lined with 3/4 inch plywod. The nmagazi nes were located in
cutouts in the side of the nountain. The inspector believed that
a rock could fall on the top of the magazines, pierce the
al umi num and set off the detonators. The operator's w tnesses
bel i eved such an occurrence was very unlikely because of the way

t he magazi nes were set back into the hill. The sincerity of the
operator's w tnesses was apparent and | am cogni zant of it.
However, after due consideration, | believe the inspector's
testinmony nust be accepted. | further believe that the

ci rcunstances presented fall within the terns of "reasonable
shock, wear, and usage" to which the nmagazi nes woul d be
subj ected. Accordingly, I find a violation existed.

I find the violation was serious. |If a rock disl odged,
a detonator could be set off. | further find that the
operator was negligent in allowing this situation to
exi st.

In accordance with the stipulations of the parties,
which | accepted at the outset of the hearing, I find
that the operator was small in size, that its prior
history was in the lowto noderate range, that its
ability to continue in business will not be affected by
the inmposition of any penalty and that the violation
was abated in good faith.

Based upon the foregoing, and particularly in |ight of
the operator's small size, a penalty of $122.00 is
assessed.
ORDER
The foregoi ng bench decision is hereby, AFFI RVED

The operator is ORDERED to pay $122 within 30 days fromthe
date of this decision.

Paul Merlin
Assi stant Chief Adm nistrative Law Judge



