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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,
ON BEHALF OF
ANTHONY E. HERI GES,
APPLI CANT

V.

| SLAND CREEK COAL COVPANY,

RESPONDENT
SECRETARY OF LABOR
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,
ON BEHALF OF
TOM ANTONI NI ,
APPLI CANT

V.

| SLAND CREEK COAL COVPANY,

RESPONDENT
SECRETARY OF LABOR
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,
ON BEHALF OF
JOHNNY G BSON,
APPLI CANT

V.

| SLAND CREEK COAL COVPANY,

RESPONDENT
SECRETARY OF LABOR
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,
ON BEHALF OF
LARRY HALEY,
APPLI CANT

Conpl ai nts of Di scharge,
Di scrimnation, or Interference

Docket No. KENT 80-22-D
CD 79-103

Docket No. KENT 80-23-D
CD 79-113

Ham [ton No. 2 Mne
Mor ganfi el d, Kentucky

Docket No. KENT 80-15-D
CD 79-133

Docket No. KENT 80-14-D
CD 79-97

Ham lton No. 1 Mne
Madi sonvi | | e, Kent ucky

Docket No. KENT 80-42-D
CD 79-198

No. 9 M ne

Docket No. KENT 80-52-D
CD 79-199
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| SLAND CREEK COAL COMPANY, No. 9 M ne
RESPONDENT

ORDER OF DI SM SSAL

The Secretary filed his response to ny Decenber 20, 1979 and
January 3, 1980 Orders to Show Cause why the above cases shoul d
not be dismssed in light of the Conm ssion's decision in
Secretary of Labor, Mne Safety and Health Adm ni stration (NMSHA)
v. The Helen Mning Co., Docket No. PITT 79-11P, 1 FMSHRC Decs.
1796 (1979), appeal docketed, No. 79-2537 (D.C. Cr. Dec. 21
1979).

Most of the Secretary's argunents are directed to the
soundness of the Conmi ssion's reasoning in Helen Mning. | have
no power to disturb that decision. Thus, the Secretary nust
denonstrate that the facts of these cases are sufficiently
di stingui shable fromthose in Helen Mning that the latter case
is not controlling. The Secretary argues that:

"Hel en M ning, supra, specifically addresses the
spot inspection required by 0103(i) of the Act. This
section requires the Secretary by his authorized
representative to conduct spot inspections at irregular
intervals where the mne to be inspected is found to
liberate a given quantity of nethane gas. Only Tom
Ant oni ni, Docket No. KENT 80-15-D, CD 79-133, is a true
103(i) inspection matter. The other cases under
consi deration invol ve spot inspection of a different
nature than the type contenpl ated by Hel en M ning,
supra. Consequently, Helen M ning, supra, should not
constitute precedent which wuld cause a di sm ssal of
the conplaints of discrimnation.” Secretary's
Response at 10.

I do not find this argument to be convincing. In Helen
M ni ng, the Conm ssion stated the issue as "whether a m ne
operator nust pay a miners' representative for the tine he spends
acconpanying a mine inspector during a "spot' inspection required
by section 103(i) of the Federal Mne Safety and Health Act of
1977 * * *" 1 FMBHRC Dec. 1796. The Conmi ssion's anal ysis of
the statutory | anguage and | egislative history of the Act clearly
i ndi cates that the decision was not intended to be so |imted.
The foll owi ng statenent of Congressman Perkins, made during an
oral report to the House on the results of the conference
committee's deliberations, was relied on by the Comri ssion in
Hel en

"* * * [1]t is the intent of the comrittee to require
an opportunity to acconpany the inspector at no | oss of
pay only for the regul ar inspections mandated by
subsection (a), and not for the additional inspections
otherwi se required or permitted by the act. Beyond

t hese requirenments regarding no | oss of pay, a
representative authorized by the mners shall be
entitled to acconpany inspectors during any ot her



i nspection exclusive of the responsibility for payment
by the operator.”™ 1 FMSHRC Decs at 1804 quoting
Legi slative History of the Federal Mne Safety and
Heal th Act of 1977 at 1358.
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This evidence of legislative intent is equally dispositive
of the issue presented here. Furthernore, after the Conm ssion's
decision in Helen Mning, it again relied upon Congressman
Perkins' remarks in holding that a miners' representative was not
entitled to wal karound pay for the tinme spent acconpanyi ng an
i nspector during a special electrical inspection.
Kent | and- El khorn Coal Corporation v. Secretary of Labor, M ne
Safety and Health Administration (MSHA), and United M ne Wrkers
of America, Docket No. PIKE 78-399, 1 FMSHRC Decs. 1833 (1979),
appeal docketed, No. 79-2536 (D.C. Gr. Dec. 21, 1979).

ORDER

The cases are DI SM SSED wi t hout prej udi ce.

Edwin S. Bernstein
Admi ni strative Law Judge



