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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. LAKE 79-24
PETI TI ONER A. O No. 33-01173-03036
V. Meigs No. 2 Mne

SOQUTHERN OH O COAL COVPANY,
RESPONDENT

DECI SI ON AND ORDER

In response to the order to show cause of Decenber 6, 1979,
the Secretary has filed a notion for summary di sposition and the
operator a response that is in effect a cross-notion for sunmary
di sposition or to dismss based on the | egal defense raised in
its pretrial subm ssion of Septenmber 17, 1979. Oal argunent on
the notions was heard on January 17, 1980. The operator clains
its defense challenging the validity of Citations Nos. 278700,
278801 and 278802, (FOOTNOTE 1) is tinmely and may be raised under
sections 105(a) and (d) of the Act, 30 U.S.C. 815(a), (d), Rule
22 of the Commission's Rules of Procedure, and the Conmi ssion's
decision in Energy Fuels Corporation, DENV 78-410, 1 BNA MSHC
2013, 2020, 1 FMSHRC Decisions 299, 315 (May 1, 1979) (dissenting
opi ni on of Comm ssi oner Lawson).

| agree that as interpreted by the Conm ssion in Energy
Fuel s, the Act permits an operator to challenge the validity of
an abated citation either within thirty days of its issuance or
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thirty days after receipt of a notice of proposed penalty
assessnent. (FOOTNOTE 2) On the other hand, the Comni ssion has held
the validity of closure orders nust be chall enged i mredi ately or not
at all. Pontiki Coal Corp., PIKE 78-420-P, 1 BNA MsSHC 2208, CCH
1979 COSHD 23,979, 1 FMSHRC Deci sions 1476 (Cctober 25, 1979)

Wl f Creek Collieries, PIKE 78-70-P, FMSHRC 79-3-11 (March 26,
1979). This anomaly results fromthe fact that the Conm ssion

has interpreted section 105(a) of the Act as permitting a

chal l enge to the issuance (validity) of a section 104(a) citation
after receipt of a notice of proposed penalty assessment. Energy
Fuel s, supra; Rule 22. For the reasons set forth in Conm ssioner
Lawson's dissenting opinion in Energy Fuels, | believe the

Conmi ssi on shoul d reconsider and elimnate this anomaly in the

revi ew procedure. Conpare Beckley Coal Mning Co., HOPE 79-35

et al, (Novenber 27, 1978).

Assum ng therefore, w thout deciding, that a challenge to
the issuance of a citation includes a challenge to its validity
on the ground that the inspection giving rise to its issuance was
unaut hori zed, (FOOTNOTE 3) | will proceed to consider the operator's
motion on its nerits. (FOOTNOTE 4)
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The undi sputed facts show that during a cl oseout conference
followi ng a regular inspection of the Meigs No. 2 Mne on
Decenmber 21, 1978, Inspector Petit received an oral request from
a representative of the miners to examine the areas referred to
in the challenged citations. (WIson Deposition at 34). As a
result of the inspector's observations, three citations issued
charging the operator with failure to conply with its approved
roof control plan and the nmandatory safety standard set forth in
30 CFR 75.200. The conditions cited were pronptly abated and
thereafter the Secretary proposed a penalty of $325.00 for each
citation.

Section 103(g)(1) of the Mne Act, 30 U S. C 813(g)(1),
provides that at the witten request of a mner or representative
of miners who has reasonabl e grounds to believe that an inm nent
danger or a violation of the Act or a nmandatory standard exists
MSHA shall perform an inmedi ate special inspection to determ ne
t he exi stence of the conplained of condition or practice, except
that if the conplaint indicates an inmm nent danger the operator
shall be notified "forthwith" so that action can be taken to
abate the condition or withdraw the mners even before the
i nspecti on. (FOOTNOTE 5) 30 CFR Part 43 (1978); Legislative History,
M ne Safety and Health Act of 1977, 95th Cong., 2d Sess. at 1324 (July
1978). Section 103(g)(1) further provides that a copy of the
notice given MSHA by the miner or his representative "shall be
provi ded the operator or his agent no later that at the time of
the inspection.” 1d.
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Respondent clains the failure of the inspector to furnish this
copy to its agent at the tine of the inspection requires a
finding that the inspection was unauthorized and that citations
issued as a result are null and void. | do not agree.

Sections 103(g) (1) and (2)(FOOTNOTE 6) originated as sections
104(f)(1) and (2) of the Senate Bill, S. 717. Leg. H st., supra,
at 531-532. Wth reference to the requirement for furnishing a
copy of the miner's witten notice to the operator, the Senate
Report states:

VWi le Section 104(f)(1) requires that such conplaints
be witten, and signed by the conplaining party, the
Conmittee does not intend to preclude the Secretary's
response to unwitten or unsigned conplaints. The
Conmittee notes that MESA currently maintains an inward
WATS |ine (an "800" nunber) for the express purpose of
recei ving conpl ai nts about hazardous conditions in the
m nes. The Secretary nmust respond to appropriate
conpl ai nts under section 104(f) (1), but need not
necessarily follow up on conplaints that do not neet
the requirenents of that section. Leg. H st., supra,
at 617. ( FOOTNOTE 7)

It appears therefore that while an inspector is not required
he is authorized to nake a special spot inspection "to deternine
if such violation or danger exists in accordance with the
provisions of" Title 1 of the Act.
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This construction is consonant with section 103(g)(2) which
does not require that a copy of the request for inspection be
furni shed the operator where the request is nmade prior to or
during an inspection. Wile the failure of the mner to reduce
his request for inspection to witing may justify a refusal by
the inspector to make either a (g)(1) or (g)(2) inspection, it
does not render the inspection perfornmed an illegal or
unaut hori zed search or furnish any ground for conplaint by the
operator of a violation of any procedural or substantive rights
conferred by the Act.

Ref erence to the Conference Report, S. Rep. 95-461, 95th
Cong., 1st Sess., at 46, Leg. Hi st., supra, at 1324, shows that
t he purpose of the requirenent that the "request for an
i nspection be served on the mne operator no |later than the
conmencenent of the inspection" was "to protect Cthe conpl ai ni ngg
m ners frompossible retribution" by the operator. This echoes
the statenment by the Senate Conmittee that "the Conmittee is
aware of the need to protect mners agai nst possible
di scrimnation because they file conplaints...” Leg. Hist.
supra, at 617.

Finally, with respect to the requirenent that MSHA notify an
operator or his agent "forthwith" if the conplaint indicates an
i mm nent danger, (FOOTNOTE 8) the Conference Report states:

The failure of the Secretary to notify the operator or
his agent under this provision will not nullify any
citation or order that may be issued as the result of
the inspection in response to the request under this
section, even if such inspection discloses the

exi stence of an inm nent danger situation in the nine
Leg. Hist., supra, at 1324.

The corollary of this is that the inspector's failure to
give a copy of the witten notice to the operator at the tine of
the i nspection does not invalidate any citation issued under
section 103(g) because (1) an operator is not entitled to advance
notice of a conpliance inspection; (2) the purpose of furnishing
a copy of the miner's conplaint is for the mner's
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protection not the operator's; (3) the inspector is authorized to
make t he inspection even where the request is oral; and (4) there
is no requirement for furnishing a copy of the notice where the
request for inspection is nmade prior to or during the course of a
regul ar inspection. Leg. Hst., supra, at 617, 1324; 30 CFR part
43.

VWhat was fashioned by Congress as a shield agai nst
retaliation should not by an exercise in literalismbe converted
into a sword of nullification.

I conclude therefore that the purpose of furnishing a copy
of the mner's conplaint to the operator is to put the operator
on notice that the conpl ai nant was engaged in a protected
activity in filing the conplaint. The operator acts then at his
peril if he retaliates because the copy of the notice |ays the
foundation for a finding of willful and knowi ng violation of the
anti-discrimnation provisions of the Act. Section 105(c)(1), 30
U S.C 815(c)(1). Such a violation may be subject to the civil
and crimnal sanctions of sections 110(c) and (d), 30 U S.C
820(c), (d).

For these reasons, | find the failure to furnish a copy of a
request for a special inspection does not invalidate the
i nspection or nullify the citations issued as a result of the
i nspection. It is ORDERED therefore that the operator's notion
for sunmary disposition or to dismss be, and hereby is, DEN ED

Fol | owi ng oral argument on the notions, counsel for both
parties noved that in the event respondent’'s |egal defense was
overrul ed settlenment of the three violations involved be approved
at the ampbunt originally assessed for each violation, $325.00.
The remaining two viol ations charged are subject of a notion for
approval of settlenent in the anbunt of $160.00 each filed
November 29, 1979. For the reasons set forth in the parties
subm ssi ons and based on an i ndependent eval uation and de novo
review of the circunstances, | find the proposed settlenment in
accord with the purposes and policy of the Act.

Accordingly, it is FURTHER ORDERED that the notions to
approve settlenent be, and hereby are, GRANTED, and that the
operator pay the penalty agreed upon, $1295.00, on or before
Wednesday, February 20, 1980, and that subject to paynment the
captioned petition be D SM SSED

Joseph B. Kennedy
Admi ni strative Law Judge

~FOOTNOTE 1

The other two citations involved in this proceeding are
subj ect of a notion to approve settlenent filed Novenber 29,
1979.

~FOOTNOTE 2
The challenge to validity was not filed until Septenber



17, 1979. This was nuch longer than thirty days after receipt of
the notice of proposed penalty assessnent. The Rul es, however,
do not provide at what stage of a civil penalty proceeding a
challenge to validity other than a general denial nust be filed.
Conpare Rule 22 with Rule 28. In view of the uncertainty in the
Conmi ssion's statement of its procedures, | will assune for the
purpose of this disposition that the challenge was tinely.

~FOOTNOTE 3

Since an ultra vires inspection does not result in
automatic application of the exclusionary rule, the fact that an
i nspection is found to be unauthorized may not retroactively
invalidate the use of the citation as the predicate for a valid
penalty proceeding. See Savina Hone Industries v. Secretary, 594
F.2d 1358, 1361-1365 (10th Cr. 1979); Todd Shi pyards Corp. v.
Secretary, 586 F.2d 683, 690 (9th Cr. 1978). As noted in the
text infra, the inspector here acted pursuant to clear
congressional authorization. It is obvious, therefore, that
enforcenent of the instant citations will not contravene the
i nperative of judicial integrity that calls for application of
the exclusionary rule. See, United States v. Peltier, 422 U. S
531, 536 (1975).

~FOOTNOTE 4

For purposes of disposing of the operator's notion, | have
assuned that the inspection and citations were the result of a
request for special inspection nade under section 103(g) (1) of
the Act, 30 U S.C 813(g)(1). Transcript p. 14.

~FOOTNOTE 5
Section 103(g)(1), 30 U S.C. 813(g)(1l) provides:

VWhenever a representative of the miners or a mner in
the case of a coal or other mine where there is no such
representative has reasonabl e grounds to believe that a violation
of this Act or a mandatory health or safety standard exists, or
an i nm nent danger exists, such mner or representative shal
have a right to obtain an i medi ate inspection by giving notice
to the Secretary or his authorized representative of such
violation or danger. Any such notice shall be reduced to
witing, signed by the representative of the mners or by the
m ner, and a copy shall be provided the operator or his agent no
later than at the tine of inspection, except that the operator or
his agent shall be notified forthwith if the conplaint indicates
that an i nm nent danger exists. The nanme of the person giving
such notice and the names of individual mners referred to
therein shall not appear in such copy or notification. Upon
recei pt of such notification, a special inspection shall be nade
as soon as possible to deternmne if such violation or danger
exi sts in accordance with the provisions of this title. |If the
Secretary determ nes that a violation or danger does not exist,
he shall notify the mner or representative of the mners in
writing of such determ nation

~FOOTNOTE 6
Section 103(g)(2), 30 U S.C. 813(g)(2) provides:
Prior to or during any inspection of a coal or other
m ne, any representative of miners or a miner in the case of a



coal or other mne where there is no such representative, my
notify the Secretary or any representative of the Secretary
responsi ble for conducting the inspection, in witing, of any
violation of this Act or of any inmm nent danger which he has
reason to believe exists in such mne. The Secretary shall, by
regul ati on, establish procedures for informal review of any
refusal by a representative of the Secretary to issue a citation
with respect to any such alleged violation or order with respect
to such danger and shall furnish the representative of mners or
m ner requesting such review a witten statenent of the reasons
for the Secretary's final disposition of the case.

~FOOTNOTE 7

Resort to legislative history may be had even where the
statutory | anguage seens cl ear and unamnbi guous because "while the
cl ear nmeaning of statutory |anguage is not to be ignored, "words
are inexact tools at best' ... and hence it is essential that
we place the words of a statute in their proper context by resort
to legislative history." Tidewater Ol Co. v. United States, 409
U S. 151, 157 (1972).

~FOOTNOTE 8
Supra, note 5.



