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STATEMENT OF THE CASE

The Petitioner filed a conplaint proposing that a penalty be
assessed agai nst the Respondent for its alleged violation of 30
CFR 56.14-1. (FN.1) The cited regul ation was issued under
authority of the Federal Mne Safety and Health Act of 1977, 30
U S.C 0801 et seqg. (1978). Attached and incorporated into the
conpl aint was a copy of the citation dated February 19, 1979, in
which the following was witten:

"There was a 72-inch section of steel cover m ssing
fromover the feed conveyor head pulley for the No. 5
storage bin, and an enployee was fatally injured when
he was caught in the conveyor."
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In its answer, the Respondent denies that there was a violation
of the Act as alleged. It further affirmatively alleges, inter
alia, that the deceased enpl oyee, on his own, and in violation of
specific instructions, clinbed to the area of the conveyor during
i ncl ement weat her consisting of ice and sleet, and may have
renoved the 72-inch section of steel cover fromover the conveyor
belt and head pulley in order to get to the area where the
conveyor belt was bl ocked.

FI NDI NGS OF FACT

1. In the course of the operation of its business,
Respondent' s enpl oyees operate a vertical bucket el evator which
carries crushed limestone used for the purpose of making
qui cklime and hydrate linme. The bucket travels vertically for a
di stance of approximately 60 feet, to a point where the materi al
drops onto a horizontal conveyor belt. The conveyor belt then
carries the material for a distance, to where it drops fromthe
end of the conveyor belt into a |large surge bin or tank

2. Access to the top of the surge bin, where the conveyor
belt delivers the rock, is by means of an attached netal | adder
whi ch extends down to ground | evel.

3. At the time of the accident, the entire I ength of the
hori zontal conveyor belt was covered by a rounded netal cover
attached to the netal franework which supports the conveyor belt
itself, except for the last section, which was 72 inches in
| ength, extending fromthe head pulley back to the |ast netal
cover over the conveyor belt.

4. On the night of the accident, February 16, 1979, the
decedent told two fell ow workers that he was going up to the
surge bin in order to throw sone dry dust on the head pulley
because the conveyor belt was slipping during a rain and sl eet
storm

5. The decedent's body was | ater discovered on its back on
top of the conveyor belt with the |eft arm caught between the
belt and the head pulley. The decedent's skull was fractured
when it came into contact with the rounded netal rimlocated over
the head pulley. The netal rimwas a support for the 72-inch
section of the conveyor belt cover, which was not in place at the
time of the accident.

6. There were no eye witnesses to the accident.

7. After the accident, the netal cover or guard was found
tied to a corner post on the work platform surroundi ng the head
pul | ey and conveyor belt area where the accident occurred.

8. If the 72-inch section of the rounded conveyor belt
cover or guard had been in place, decedent could not have been
pulled in and on top of the belt the way he was, even if his arm
had been caught in the belt.
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9. The Respondent pronptly abated the citation the day it was
i ssued, February 19, 1979, by replacing the cover and welding it
on over the conveyor belt. An extra open grill grid was
installed across the bottom of the wel ded cover so that no one
could reach into the conveyor belt.

10. The Respondent has a history of 14 assessed viol ations
in the twenty-four nonth period precedi ng February 1979.

11. The Respondent enpl oys approximately 100 persons, who
collectively work approxi mately 814,472 man hours per year

12. A nonetary penalty would not inpair Respondent's
ability to continue in business.

| SSUES
Three issues are presented:

1. Was the head pulley a noving part that mght be
contacted by persons and mi ght cause injury?

2. If the head pulley should have been guarded and if the
deceased enpl oyee hinself renoved the netal cover causing the
head pulley to be unguarded just prior to the fatal accident, is
t he Respondent responsible for a violation of the cited regul ati on?

3. If the Respondent is found to have violated the
regul ati on, what anount of penalty assessnent shoul d be ordered
to be paid by the Respondent?

DI SCUSSI ON AND CONCLUSI ONS

The head pulley is specifically nentioned in the cited
regul ation. It must be guarded if, while in notion, it mght be
contacted by persons and mi ght cause injury. Admtted into
evi dence were photos and a drawi ng of the | ocation where the
fatality occurred. They show a work platform surroundi ng the
area where the enpl oyees could wal k once the area was reached by
means of clinbing the vertical netal |adder attached to the surge
bin tank fromground I evel. Since workers would be expected to
be in the area on the platform it would be expected that they
m ght come into contact with the head pulley and be injured
t hereby, unless the head pulley was guarded. Accordingly, |
concl ude that the head pulley should have been guarded.

The evidence is undisputed that the guard or netal cover was
not in place when the accident occurred. The evidence is
i nconclusive as to whether the netal cover was off or in place
when the decedent reached the area of his subsequent death. The
MSHA i nspector testified that he assunmed the netal cover was not
in place over the head pulley and conveyor belt before the
decedent clinbed to the area, because if the cover had been in
pl ace, the head pulley would not have gotten "so wet" fromthe
rain and sleet, and thus would not have been slipping. On the
ot her hand, the Respondent's witness testified that even with the



belt cover in place there had been problens in the past with the
belt slipping during extrene weather
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conditions, such as freezing rain. Therefore, | find the

evi dence inconclusive as to the point of whether the netal cover
guard was or was not in place before the decedent clinbed to the
conveyor belt on February 16, 1979. The decedent may have
renoved the cover hinself in an attenpt to get the conveyor belt
to nove properly. However, regardl ess of whether or not the
guard was in place when the decedent arrived, it neverthel ess was
not in place when he died. Thus, the head pulley, for whatever
reason, was not guarded in conpliance with the cited regul ation
at the tinme of the decedent's death. The evidence al so shows
that it was very easy to renove this particular last 72-inch
section of netal cover. As originally installed, the cover was
bolted into position by four bolts, one on each corner. However,
by the time of the accident, the cover was nerely wired on and
the bolts were no | onger being used. Also, the decedent's
supervisor admitted that he knew of the practice of enployees in
throwing dry dust or calciumon the pulleys to "get the belt

goi ng. "

The Respondent argues in its post hearing brief that the
decedent went to the platformarea on his own and agai nst the
specific instructions of the supervisor. The decedent's station
of work was at ground |l evel and his duties did not require himto
go to the top of the tank or to the belt conveyor where it
enptied into the tank. Thus, the Respondent argues that there
was no violation of the cited regul ati on because the decedent's
own m sconduct or negligence was the proximte cause of the
accident. Respondent's argunent overlooks the fact that the
Federal M ne Safety and Heal th Revi ew Comm ssion has held that an
operator's liability is not conditioned upon fault. The operator
is required to see that violations do not occur, and if
vi ol ati ons do occur, he is held liable. Secretary of Labor, Mne
Safety and Health Administration (MSHA) v. Eaton Sand and G avel
Company, (Docket No. PIKE 79-119 PM June 25, 1980, Final Order
August 4, 1980).

It is undisputed in the evidence that the decedent cli nbed
to the top of the surge tank on his own and w thout the approval
of his superior. H's supervisor testified at the hearing that he
instructed the decedent not to clinb to the surge tank because it
was dangerous and the | adder was frozen over with ice. 1 find
t hat Respondent's evi dence supports its pleadi ng which
affirmatively all eged enpl oyee m sconduct, and | find this
evidence mtigating in regard to the penalty to be assessed.

The citation should be affirned.
ORDER
The citation alleged herein is AFFI RVMED and t he Respondent
is ordered to pay a civil penalty of $2,500 within 30 days of the

date of this Decision for the violation of 30 CFR 56. 14-1, as
al | eged.

Jon D. Boltz



Admi ni strative Law Judge
AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAASAAAAL
( FOOTNOTES START HERE.)

~FOOTNOTE_ONE

1 Mandatory. Cears; sprockets; chains; drive, head, tail,
and take-up pulleys; flywheels; couplings; shafts; sawbl ades; fan
inlets; and simlar exposed noving machi ne parts which may be
contacted by persons, and which may cause injury to persons,
shal | be guarded.



